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LAW REPORTING* ° r 


ENGLISH REPORTS.—(Contd. ) 


The importance of English Reports can best be realised 
by knowing what part English Law has played in moulding 
the law in India and I shall deal with that aspect of os sub- 
ject in to-day’s lecture. 


It is believed that the English Law was irodai into 
the Presidency Towns by the charters of the yarious Mayor's 


Courts. It was a matter of acute controversy in Calcutta, at one ° 


time, avhether Statutes up to 1726, the date of the eafliest charter 
or those up to 1774, the date of the Regulating Act, were 
introduced and on this turned® the legality of the, famous 
Nanda Kumar conviction. The’ extent to which English 
Law was introduced was the subject of discussion In the cehe 
brated case of Mayor of Lyons v. The East éndia Company(T) 
where Lord Brougham indicated his opinion that the native 
inhabitants were governed by their own laws ‘and that English 
Law applied only to British subjects and other foreigners who 
sought the protection of the factories but even in their, case 
good many parts of English Law which from their nature 
were unsuited to the conditions of the colonies could not be 
taken to have been so introdifced. He accordingly held that 
the Mortmain Act and the Statute incapacitating 
aliéns from holding land did not apply to Calcutta. So far 
as the ngtives ef India were concerned, the Supreme Court in 
the first few years of its existence took the view that the 
English Law afiplted to them as well and, in consequence, the, 
Statute of [781 (21 Geo. III, c. 70, s. 17) prescribed that 
in all questions of succession and inheritance.to al) rents and e 
goods “and in all matters of contract between, party and party . 
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the Hindud must be governed by Hindu Law, Muhammadans 
by Muhammadan Law “and where parties belonged to different 
religions the defendant’s law should govern the case. This 
rule was re-enacted in the High Courts Charter* Act and 
finally in S. 112 of the Gévernment of India Act. 


„So far as the mofussil Courts were concerned Reg. III of 
1793 directed that where no spegific rule existed, the Courts 
should decide according to “justice, equity and good con- 

ience”. The same rule is repeated in the Bengal Civil Courts 
Act (XII of 1887). 

Similar was the course in Madras and Bombay, but both 
in Madras and Bombay no attempt seems to have been made 
at any time to apply the English Law as such to natives of 
India.“ For the mofussil Madras Regulation II of 1802 
prescribes the same rule as the Bengal Regulation which has 
been repeated in the Madras Civil Courts Act. 

In Bombay the Bombay Regulation LV of 1827, c. 26 

* indicated the order of precedence among the various sources of 
. law thus: Statutes, Acts and Regulations, local usage, thé law 
of the defendant, in the absence of any of these, justice, equity 
and goods conscience. © Somewhat similar provisions are to 
be found ig the other Civil Court Acts, some placing more 
effphasis on custom than others. The operation on the one 
hand of the rule a#laid down by Lori Brougham that Statutes 
and Rules of Egglish Law mgnifestly inapplicable to Indian 
conditions should be eweluded and on thé other of the rule 
early recbgnised that the words justice, equity and” good 
conscience meant rules of English Law if found applicabie to 

Indian circumstances [Varden Seth Sam w. Luckpathy Royjee 

Lallah (2), Dada Honaji v. Babaji Lagushet (3) and Waghela 

Rajsanji v. Shekh Masludin (4)] and the undesirability of 

faving different rules in the same country one for the- 

mofussil, another for the Presidency Town and 
one for the natives ,and another fôr tie Eng- 
lishmen had the happy result of picking gut the univer- 
esal element from the technical and the acciderftal in 

the English Law and evolving a new law called by Phear, J., 

*Indo-English Law better and more equitable in mange res- 
< pects than the English Law. The growth of thé Indian law 
aa bears resemblance. to the growth of the, Urdu 

~ f (1862) 9 MI A 303. 3. (1865) 2Bom. H. @ R.%6. 
4. (887) ILR I1 Bom. 551 (P ©). 
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language as described by some historians. It was the result : 
of the intercourse between the Muhammadan conquerors with 
* their Arabic and Persian and the native inhabitants with their 
Hindi. At first broken Hindi .on one side and broken Arabic 
and Persian on the other; out of them gradually evolved a 
language of considerable beauty and power, the modern Urdu. 
The administration of English Law was in the commencegnent ° 
of the British Rule mostly in the hands of amateur lawyers 
who however much regard they might haye had for it,° had 
but slight acquaintance with its intricacies and whose f 
liarity with the usages and the customs of the place was equally 
slight. In the beginning but bad English Law and equally 
bad Indian Law, it grew into the present system by a process 
of hatural selection which was all for the best and in this pro- 
cess of the building up of the law the greatest praise is duc 
to the eminent lawyers who sat in the Privy €ouncil and 
whose judgments are reported in the Moore’s Indian Appeals, , 
who were able to gise above the narrow technicality of their 
lay and base their judgments upon the fundamentals of th 
English Law. ® It may be partly due to the fact that the . 
Judges were mostly equity lawyers who had no great regard 
for the refinements of the Common Law. 

In Param Shook Doss v. Rasheed Ood Dogi Baha- 
door (5) it was held that Lord’s Day Act was tofMIy 
unsuited to the conditions of Madras. “Phe fact that a great 
majority of the Queen’s subjects would beyamenable to the 
general provisions df the Act every Monday morning. for not 
attending the Church under 3 James II. c. 4, for selling goods, 
working at their ordinary callings, etc., will probably--satisfy 
most minds that such a Statute is manifestly inapplicable”. So 
said Justice Holloway. . If was also held that the English 
Law of process never was the law of the Court, the old char- 

e ters authorising the Government to make the rules and a rule 
of the Supreme Court made the practice of the Queen’s Bench 
the law* of thé Court only so far,as the same was applicable. 
In Ram Coomgr Coon Dos v. Chunder Canto Mookerjee (6) 
the ‘Privy Council held the rule as to champerty 
and maintenance to be inapplicable to India for the following 
reaseh: “The English statutes on the subject were passed 
in early tifnes mainly to prohibit high judicial officers | ande 
officers of State from oppressing the King’s subjects by WANG . 
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, taining suits or purchasing rights in litigation. No doubt, 


by the Common Law also, it was af offence for these and other 
persons to act in this manner. Before the acquisition of * 
India by the British Crown, these laws, so far as they may be 
understood to treat as a specific offence the mere purchase of a 
«Share of a property in suit in consideration of advances for carry- 
“ing ion without money had become in a great degree inapplicable 
to the altered state of society and of property. They were 
aws ®f a special character, directed against abuses prevalent, it 
may be, in England in early times, and had fallen into at least 
comparative desuetude. Unless, therefore, they were plainly 
appropriate to the condition of things in the Presidency Towns 
of India, it ought not to be held that they had been introduced 
there as specific laws upon the general introduction of British 
Law.’ They went on to say “the condition of the Presidency 
Towns, inhabited by various races of people and the legisla- 
tive provision directing all matters of contrgct and dealing be- 
tween party and party to be determined in,the case of Muham- 
7 madans and Hindus by their own laws and usages or where 
“only one of the parties is a Muhammadan or “Hindu by” the 
ws and usages of the defendant furnish reasons for holding 
@ special laws are inapplicable to the towns.” Further 
on they say “It would be most undesirable that a difference 
sk@uld exist between the law of the towns and the mofussil 
on this point. Having regard to the frequent dealings between 
dwellers in the towns and thoge in the mofussil and between 
native persons and those in the mofyssil®*and between native 
persons finder different laws it is evident that difficult questions 
would-constantly arise as to which law should govern the case.’ 
T have made somewhat copious extracts from the judgment of 
their Lordships because it contaigs an exhaustive statement of 
the considerations that weigh on a question like this. The 
view taken in this case was followed by the same tribunal in 
Raghunath v. Nil Kanth (7) and Achal Ram v. Kasim Husain 
Khan (8) and Bhagwat Dayal Singh v. Debi Dtyal Sahu (9). 
In Yeap Cheah Neo v. Ong Cheng Neo (10) Sir 
. Montague Smith delivering the judgment of the Fudicial 
Committee of the Privy Council said “whilst English Statutes 
° relating toesuperstitious uses and to mortmain ought no€eto be 


< imported ‘into’ the, law of the colony, the rule against perpetuities 
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was to be considered to be part of it. This rule which certainly 
has been recognised as existing in thedaw of England independ- 
: ently of any Statute, is founded upon considerations of publie 
policy, which geem to be applicable to the conditions of such a 
place as Penang as to England, vts., to prevent mischief of 
making property inalienable unless for objects which are in 
some way useful or beneficial to the community. It would obs 
viously be injurious to the interests of the island if convenient 
. for the purposes of trade or for the enlargement of town or*a 
port could be dedicated to a purpose which would for ever pre- 
vent such a beneficial use of it. The law of England has how- 
ever made an exception also on grounds of public policy in 
favour of gifts for purposes useful and beneficial to the public 
and which in a wide sense of the term are called charitable uses 
and this exception may properly be assumed” to 
have passed with therule into the law eof the 
colony.” In Abdul Rawder v. Muhammad Mera (11) it was 
held following a case jn Ebrahim Sahib v. Nagasami Gurukal 
(12), a case from the mofussil which discussed the 
whole aw on the subject, that the English rule that the remedy 
by a way of a suit for an act whjch is also a felony is suspend- 
ed till the defendant is prosecuted for the offence did net apply 
to the Presidency Town either. In N. Appa Row v. 7. Appa 
Row (13) the law of attainder was held inS 
applicable to Indian conditions being ° feudal in its 
otigin and an incident of tke relationship of landlord 
and tenant and not sovereign and subject. For the same rea- 
son, that is to sav, that it was a highly technical rule of*feudab 
origin, ritle in Shelly’s case has been held inapplicable to Parsis in 
the mofussil. In The Advocate-Gceneral of Bengal v.Ranee Surno- 
moyee Dossee (14) their Lordships of the Privy Council 
had to consider the qtestion whether the English rule of for-. 
feiture in the case of suicide or felo de se applied to Calcutta. 
Their Lordships held it did not. Their Lordships held that 
the Englidh Critninal Law did not apply at all to natives 
and even if it did, it was subject to necessary limitations and 
qualifications for instance, non-liability forebigamy or to forfei- 
ture on suicide but they leave the question open as to whether 
some Btitish subjects may not be subject to the law.® 
In applyfng the English law as a rule of equity and good 
6 conscience, the caution applied by their Lordships in Srinath 
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Roy ~. Dinabandhu Sen (15) may be repeat- 
cd here. “In, proposing to apply the rules of 


a distant time or country to the conditions of a particiflar 


place at the present day, regard must be had to the physical, 
social and historical conditions to which that rule is to be adapt- 
ed.” Acting on this rile their Lordships refused to apply 
certain of the English rules as to waters, diluvion and fisheries. 
În another case the application-of the English rule as to the in- 
capacity of uningorporated bodies like villagers having rights of 
property of easement or profits a prendre is deprecated Bholanath 
v. Midnapore Zammdary (16). 

The rule of English Law as to forfeiture of ‘tenancy on 
“denial of title has been held to be consistent with justice, 
equity and good consfience and applied to India [Maharaja of 
Jeypore v. Rukmin  Pattamahdevi. Garu (17)] 
though the application has not been wholly without protest. 
In the case of mortgages, with a provisign that in default of 
payment, the,transaction shpuld be treated as a sale the Courts 
in India thought that they were at liberty to apply the English 
rules of Equity but the Privy Council pcinted out that the rules 
cf Equity come in only in the absence of specific rules and, 
there heing customary rules, it was not open to the Courts to 
innovate by appeal to principles of equity in Pattabhirama Aiyar’s 

Case (18). But the delay in passing the judgment made it 
difficult to go back on the rule laid down by Courts and the 
Courts have stuck to the new rule with the sanction of the 
Privy Council itself. JThambusmumi Moodelly v. Hoosain Row- 
ether (19). In the case of carriers, the Common Law Bas been 
applied and the Privy Council held in The Irrawadds Flotilla Co. 
y. Bugqwandas (20) that those rules were unaffected by the Con- 
tract Act. Again, referring to the statute relating to fraudu- 
e lent conveyances, their Lordships said in Abdul Hye v. Mir 
” Mohammad Mozaffar Hossain (21) “Whether or not that Sta- 


tute 13 Eliz. c. 5 (which may not extend to or operate in the 


mofussil in India) is more,than declaratory of the Common Law 
so far as it avoids transactions intended to defraud creditors. 
there seems to be ng doubt that its principles and the principles 
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of the Common Law for avoiding fraudulent conveyance has 
baen given effect to by the High Courts of India and have pro- 
perly guided their decisions in administering law according to 
equity and Wood” conscience.” —Lord Fitzgerald. - In 
Raja Kishendatt Ram v. Raja Mumiag Ali Khan (22) 
in applying the rule of English Law as to accretions of cer- 
tain purchases by a mortgagee to the mortgaged estate, thelr 
Lordships of the Privy Council say “Ií the principle invoked 
depend on any technical rule of English Law it would of s’ 
course be inapplicable to a case, determinable like this on broad 
principles of equity and good conscience. It is only applica- 
ble because it is agreeable to general equity and good consciencer 
And again if it possesses that character, ¢he limits of its appli- 
cability are not to be taken as rigidly defined by the course, of 
English decisions although these decisions are undoubtedly 
valuable in so far as they recognise the general equity of the prin- 
ciple and show how #t has been applied by the Courts of this 
country. ” Arguing 6n reasoning’ analogous to that contained 
in the qualification made by their Lordships, the Madras High e 
Court was prepared to extend the doctrine of salvage to an ex- 
tent not recognised by English Isaw but recognised by the 
Irish Courts Rajah of Vistanagaramv. Rajah Setuciterla 
Somasekhararas (23). In V. H. Lopes v. E. J. Lopes (AN 
a Full Bench of the Calcutta High Court while applying the 
English rules as to marriage to a European (not a British sub- 
ject) declined to apply the rule ‘as to deceased wife’s sister. 
In Parvaghi v. Mannar (254 the Madras fligh Court decljned to, 
apply the English rule that slander is not actionable except in” 
special cases without proof of special damage on the ground 
that the distinction mdde between libel and slander under the 
English Law is not “fofindetl om natural justice and should not 
be imported into the law of India”. The  Calcutta® 
High Court takes a different view in this matter. The English 
rules as to torts have been generally accepted in this country 
with the rule of ‘absolute privilege ‘for parties, Counsel, etc. 
The Courts are divided on the question whether the Common 
Law can be considered to qualify the Pentil Code. A recent 
instance, of recognition of Common Law right is that ina , 
Madra$* case where the right of arrest by a private man of a 
disorderly person was upheld. The rules as to*construction vf 
* Statutes, that is to say, those of the fundamental rules? such, as 
— 8 
22. (1I8M)ILRSEIB (PC). 2. (1900) I L R26 M 68 (FB) 
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that that construction should be adopted which gives the best 
effect to the intention of the party [Chunnilal Parva Shankgr 
V. Bas Samrath (26) ] cannot differ according to climate and of 

` course bind equally in England and India. . 


The way in which Mnglish Law has affected the growth of 
Hindu Law may now be considered. Take, for instance, the 
jûdgment of L.J. Knight Bruce ip Soorjemoney Dasee’s case(27) 

“Whatever may have been formerly considered the state of the 
‘+ law as to the tesfamentary power of Hindus over their property 
that however has now long been recognised and must be con- 
sidered as completely established. This being so, we are to 
say whether there is anything against. public convenience, any- 
thing generally mischievous or anything against general princi- 
ples.pf law in allowing a testator to give property whether by 
way of remainder or by way of executory bequest (to borrow 
terms from the Law of England) upon an event which is to 
happen if at all immediately, on the close df the life in being. 
Their Lordshfps think there îs not; there*would be great general 
* inconvenience and public mischief in denying such powet and 
. it is their duty to advise that such power exists.” Again, 
in Wamanrao Damodare v. Raustomji Edalji (28) 
where fhe question was as to whether powers should be recog- 
ised in Hindu Law their Lordships say The remaining ques- 
tion is whether his power to designate the person (to take) by 
her will is contrary to any principle of Hindu Law. Their 
Lordships think that the law ùs to adoption shows that such a 
power as that in queStion is not contrary to any principle of 
“Hindu Law. Further they think that the reasons that have 
led them to testamentary power becoming a part of the Hindu 
Law are applicable to this power and it is their duty to hold it 
to be valid. But whilst saying that,*they ought also say 
*that, in their opinion, the English Law of powers is not fit to be 
applied generally to Hindu wills. In the Tagore case, (29) 
Justice Willes says “whilst however rules of detail, „prevailing 
in England are to be laid*aside, there are general” principles 
affecting the transfer of property which must prevail wherever 
` law exists and to which resort must be had in deciding several 
questions of an elementary character which have been gtrongly 
argued in "this case and as to which there is no precise auffority.” 


om 





26. (1914) I L R 38 B 39 : 26 M L J 647 (P C). 
° 27. (1862) 9M PA 13. 
28. (18%) ILR 21B702at703. 29. (1878) 18 WR 359 at 364. 
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These rules are said to be: 
(1) A man cannot create néw fofm of estate or alter 


the line of succession. 
(2) The rule as to beneficent construction of wills. 
(3) Disregard of clauses repugnant to the estate con- 
ferred. 
(4) The rule that children include those in embryos . 
“The law of will has, however, grown up so to speak | 
naturally, from a law which furnishes no analogy but that ot +» 
gifts and it is the duty of the tribunal dealing with a case new in 
ihe instance to be governed by the established principles and the 
analogies which have heretofore prevailed in like cases. The 
rule of jurisdiction in new cases was stated by Lord Wensleydale 
in the opinion delivered by him as a Judge in the House, of 
Lords in Mirehouse v. Rennell (30) in accordance with 
principles generally recognised. “This case,” saif Lord 
Wensleydale, “is in same sense new, aS many others are 
which continually occus, but we h@ve no right te consider it 
because it is new as one for which the law has not provided at œ 
all; and*because ithas not yet been decided to decide it for our. 
selves according to our judgment, of what is right and expedi- 
ent. Our Common Law system copsists in applying to new 
combinations of circumstances those rules of law which we, 
deriye from legal principles and judicial precedents and for the 
sake of attaining uniformity, consistency and cértainty. we must 
apply those rules where they are mot plainly unreasonable and 
inconvenient to all case8 which arise and “we are not at liberty 
to regret them and to abandon all analogy to them in® 
those to which they have not yet been jydicially applied beckhuse 
we think that the rules-are not as convenient and reasonable as 
we ourselves could haveedevised It appears to us to be oi 
great importance to keep the principle steadily in view not merely ° 
los the determination of that particular case but for the 
interests of law as a science.” Though this may all be good 
e English Law it cin hardly be said to recognise the principle 
laid down in Byak Ram Singh v. Bhyah Ugur Singh (31) 
“The Hittdu Law contains in itself the prineiples of its own ex- ° 
position. Nothing from a foreign source should be introduced 
into it, abr should Courts interpret the text by the application o 
e the language of strained analogies” . . . 
- Certain rules of English Law have beech appli- 
ed ase based on ‘general Principles ande ceriain, 
20. za LC. & F S27 aj 546. e 31, TO MIA 3736 399., 
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others not, as based on: artificial rules. The rule that 
when a grant is matle to two people jointly and one of them 
¢annot take, the other will or when a particular estate fails, the 
ulterior estate takes effect and the rule that a person cannot 
approbate and reprobate and the principle that no man will be 
permitted to take advantage of his own wrong have been held 
as applicable to Hindu Law as to English Law. But it is no new 
| doctrine that “rules established in English Courts for construing 
English documents are not such as applicable to transactions 
between natives of this country. Rules of construction are 
rules designed to assist in ascertaining intention and the appli- 
wability of many such rules depend upon the habits of thought 
and modes of expresajon prevalent among those to whose langu- 
age_they are applied. English rules of construction have 
grown up side by side with a very special law of property and 
a very attificial system of conveyancing and the success of these 
. rules in giving effect to the real intentioneof those whose langu- 
age they are used to interpret, depends not more upon their 
. Original fjtness for that purpose than upon the fact that English 
documents of a formal kind accordingly framed with tHe know- 
ledge of the very rules of cqnstruction which are afterwards 
applied to them. It is,a very serious thing to use such rules 
in interpreting the instruments of Hindus who view most tran- 
f sactions from a different point of view, think differently and 
speak differentl? from Englishmefi and who have never heard 
of the rulesein question’ or as put in Norendra Nath 
Sartar'v. Kamallusini Dasi 632)" “to construe, one will 
e with “reference to expressions of more or less doubt- 
ful“ ‘expressions to be found in other wills’ is for the 
most part an unprofitable exercise. Happily that method of 
interpretation has gone. out of, fashiow in this country. To 
e extend it to India would hardly be desitable. To search and 
sift the heaps of cases which cumber our reports in order + to 
understand and interpret wills of people speaking a different 
tongue trained in different habits of though? and Brought up 
under different conditions of life seems almost absurd.” When 
* asked to uphold ar executory bequest which would “be valid 
under the English Law their Lordships said “It would be to 
apply a ‘very false and mischievous principle if it were held 
that the nature and extent of the power can be governed by any 
analogy of the law of England. Our system is one of the most 
aftificial character, founded in a great ap es on, feudal rules, 
X. Emy TRB C368 76 JA (PO. 
. e 4 . A 












of „judicial decisions to, ants oí a state of society differing 
as far as possible from that which prevails among Hindus in 
India.” Tenancy by entirety and joint tenancy have for this 


The Hindu Law of Religious Trusts are nat: 
governed by English law but ir the carrying out of them 
some of the English rules have been adopted, by the Britith 
Courts. 

The combined operation of the rule of exclusion of 
English Law based upon its unsuitability, the diversity of, 
views upon the subj ject and the ee ed in the legal 








very uncertain. To cy 
Will. IV C. 85, S. Sp 
a law commission with Ff xie 
be applicable in comm@p to,alF 
said tgrritories, due regard: DENET 
usages bf the pe&ple.”. “The: first. cage 
Macaulay, Macleod, Anderson and 

the instruction of the Local cone fared 

Code. The next Charter Act 16 and 47 Viet. c 95 proyided foi 

the appointment of a commissi gland to examine the re- 

commendation of the first commission. This» second commis- 

sion composed of Sir John Romilly, M. R., Sir John Jervis and 

Ryan and others prepared g plan of newesystem of judicgture 

with drafts of the Codes of Criminal and Civil Procedure Theye 
gave it as their opinion that what India wants is a body of sub- 
stantive civil law in preparing which the law of England should 
be used as a basis but wiych once enacted should itself be the law 
of India on thee subjects it embraced.” In 1859, 
the Civil Procedure Code was passed, in 1861 
the Criminal Procedure Code and in 1859 Limi- 
tation Acte Ine 1861 a fresh commission was issued for 
the purpose in the language of the second commissioners 
of “franting for India a body of substantive law in preparing 
which the law of England should be used as a basis.” The Com- 
missiong{s were Sir John Romilly, Earle, C. J:, Ryan, Lowe, 


e Willes, J., ami Macleod. The Commission was repeatedly 


„renewed. The first report contained the draft Succession Act, 
the secand the drafteConfract Act, the third a draft Negotiable 
33. (1896) I TER R GO LRATAH : ee 
IN 
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reason been found against by their Lordghips of the Privy Coun- ° ' f 
cil in Jogeswar Narain Deo v. Ramchandra Dutt (33). ° 
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instruments ie the fifth the draft Peden Act, the sixth 
a draft Transfer of Propesty Act and the seventh related to the 
revision of the Code of Criminal Procedure. In 1865 Succé- 
sion Act became the law. In 1865 the Council passed a Marri- 
age Act, in 1866 a Comppnies Act, in 1868 General Clauses Act, 
in 1869 the Divorce Act. These codes were drawn up by Sir 
Henry Maine or under his direction. In 1872 the Contract Act 
and the Evidence Act became law. In 1877 the Specific Relief 
Att. The Transfer of Property Act was remodelled to such an 
extent that only five of the old sections remained. Similarly the 
Negotiable Instruments Act, the Trusts Act and Easements Act 
were drafted and all the bills were submitted 
to a commission composed of Turner, C. J., West, 
J. and Mr. Stokes. This commission also recom- 
merted that English Law should be the basis but that its mate- 
rials showld be recast having regard to the native habits. In 
accordance with the recommendations, with suitable modification, 
the Negotiable Instruments Act was passgd in 1881, Trusts Act, 
Transfer of Property Act and Easements Act in 1882. Revis- 
ed editions of the Codes relating to Companiés, Civil Procedure 
and Criminal Procedure also were passed. The Civil Procedure 
Code, (Criminal Procedure Code and the Companies Act have 
since had considerable recasting. The substance of all these 
various Acts is based on English law and the terminology is 
drawn from English law and subjeet to the limitations, we have 
expressed whey dealing with, precedents, English decisions are 
of great assistance inenterpreting these evarious Acts. 

. The Succession Act, for instance, is based on English law, 
the two chief deviations from the English law being first, in 
abolishing the distinction between devolution of moveable and 
immoveable property, second, in abolishing husband’s right to 


. the wife’s property by marriage and alt the rules that grow 


from that circumstance such as tenancy by entirety, tenancy by 
courtesy and dower. The rule of intestate devolution follows 
closely the English rule as,to moveables except that the wife in- 
herits the property in the absence of the kindred unlike under 
English rule under which she gets only half. As regards exe- 
cutors, the right of retainer is taken away and the executor is 
required to pay creditors pro rata. Se 

_ Special kings of contracts are still governed by the Connon 
Law such as the law relating to Carriers, Charterparties and, 
Shipping generally. The Contract Act has the reputation of 
being the mot ill-frawn Act. It was basêll on the Draft Civil 
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Code of New York and was never subjected to 


, patient, penetrating revision eby eskilled draughtsmen. 


The Transfer of Property Act also proceeds on ethe 
basis of English Law, of course, with certain modifications but 
in regard to some branches dealt with, for instance, leases, agri- 
cultural leases are still governed by the principles of English 
law except in so far as local usages affect them. On most 
subjects our Indian Codes being unlike the English Codes, 
very meagre frequent resort to Enlgish caseslaw becomes reces- 
sary. The Trusts Act abolishes the distinction between equi- 
table estates and legal estates recognised by English law but 
which the Hindu law at any rate did not recognise but, in ciher 
matters, the English law has been closely followed. The 
Easements Act is in the main based on the law of England which 
being according to the draughtsman Mr. Stokes; just, 
equitable and almost free from local peculiarities had, in many 
cases previous to the Act, been held to regulate the subject in 
India. The few deviations tha have been made are on points 


not covered by Indian or English Authority and borrowed from, 


modérn jurists? So far as the Specific Relief Act is concerned 
it deviates on a few points from English Law, 
for the rest, it closely follows the English rules. These points 
are said to be according to Mr. Stokes: (1) The Act discards 
the English doctrine that a contract to be specifically enforce- 


able must be enforceable*by both. This $ doubtful having ` 


regard to the pronouncement af the Privy Gouncil as regards 
the necessity for mutuality in the case ef contracts by guardians 
of minors. (2) The dismissal of a suit for specific performance 
bars the suit for compensation. In England, Chancery-Courts 
will not enforce performance of a contractual liability extending 
over many years. The Spegific Relief Act renders it more 
precise by fixing thrée years. (3) The Act does not recognise the 
«distinctions between the settlement of moveables and immove- 
ables or the husband’s rights over the wife’s property. (4) It 
does no#déal with the doctrine of part-performance or laches, on 
the ground that there is no scope for their application. This 
assumption does not seem to be right and under the recent 
rulings of the Privy Council, the doctrine has still operation in 
Indias The Companies Act and the Insolvertcy Acts like other: 


Acts dealin’ with commercial contracts follaw closely on, the: 
lines of English Law and in many cases the Act being drawn `” 


almost ipsjsstma verba as the English Acts, the authority of the 
English cases bec&mes great. On AA the foMowing observa- 
e e e° . e 
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tions of Sir Montague Smith dealing with the construction of 
a Colonial Statute are valuable : “Their Lordships think that , 
the Court in the colony might well have taken this decision as 
an authoritative construction of the Statute. It ig the judg- 
ment of the Court of Appegl by which all the Courts in England 
are bound until a contrary determination has been arrived at 

“by the House of Lords. Their Lordships think that in the 
colonies when a like enactment has*been passed by the legislature 
the @olonial courts should also govern themselves by it. When 
“the English and the Colonial Law is different, the English case- 
law is not binding on them.” 





SUMMARY OF ENGLISH CASES. 
AGHILLI v. ToveLL, (1927) 2 K B 243. 
Injunction—Restrictive covenant not to build—Breach by 
assignee having notice—Mandatory injunciton—Dtscretion of 
* court to award damages in lieu of tnfwncitoh. 
7 Where there was a restrictive covenant not to build on the 
eadjacent land so as to obstruct or interfere with the light and 
air to the windows on the plaintiff's cottage and the assignees 
of the adjacent land having full notice of the covenant chose to 
erect a will so as to restrict the light and air to the windows 
belonging tò the plaintiff 
: Held, that the plaintiff was entitled to a mandatory orde 
to pull down so much of the defendants wall as materially inter- 
fered with the actess of light ahd air enjayed by the plaintiff. 
In such a, case the court had no jurisdiction or discretion t® force 
the plaintiff to accept damages in lieu of an injunction. 





Rex v. MINISTER OF. TRANSPORT. Ex parte H. C. Moror 
Works, Lrp., (1927) 2K B40?. °, 

Local Governimenit—Licence to run omnibuses—Fatlure of, 
applicants to give undertaking to charge minimum fare—Refu- 
sal of licence—Appeal to Minister of Transport—C ensidera- 
tions of public policy—Certiorari and Mandamus. 

_ A Municipal corporation refused to grant licences ¢o run 
omnibuses because the applicants refused to give an undertak- 
sing that they would charge certain minimum fares upore,their 
_ omnibuses which were running along the route upon which 

. tranis were running. There was an appeal by the applicants 
to. the Minister of Transport who after helding an enquiry 
thought fit ndt tp pass any order. It appeared that the Minister 
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considered it essential in the public interest that some arrange- 
, ment should be made to discourage the use of omnibuses for the 
carriage of short distance passengers on that portion of “the 
route served by the tramway system and that in refusing to 
grant licences he was guided by thegquestion of minimum fares 


to be charged by the applicants. On two applications being F 


taken against the Minister one for a writ of certiorari and 
another for mandamus i 

Held, that the Minister had acted properly under? the 
circumstances of the case and that the applications were 
unsustainable. 


SuGar SUPPLY COMMISSION v. HARTLEPOOLS SEATONIA 
STEAMSHIP Co., (1927) 2K B 419: 86 LJ K B 959. 
Shipping—Charterparty—Conclusive evidence Masise— 


Bill of lading—Statement as to quantity not conchusive—W hich ` 


ic prevatl—Shortage of goods—No proof of error or frawd— 
Liability of shipowners. 


A e 
A charterparty contained the following clause :—" Quantity ° 


stated on bis of lading to be conclusive * evidence as 
to number of bags shipped unless fraud or error can 
be proved.” It was provided by a caluse in the bady of the 
bill of lading “that the carrier shall not be concluded as to the 
correctness of statements herein of ........ quantity”. A 


parcel of goods was tendered to the ship amd the mate Signed ' 


a receipt for certain quantity and on that basis the master 
signed the bill of lading, When theeship arrived at the port 
of desfination the cargo was tallied on discharge and & smalle: 
quantity of goods was found. In an action by the charterers 
against the shipowners for the value of the shortage 

Held, that the cpnclusive evidence clause in the charter- 
party was in no way modified by the bill of lading and that the 
shipowners not having proved any error or fraud were liable 
in damages for the value of the shortage. 

° . 

Gossz MILLARD v. CANADIAN GOVERNMENT MERCHANT 
Marine, (1927) 2 K. B. 432. . : 

Shipping—Bill of lading—Delivery of goods in damaged , 
condson—Negligence—Onus of proof. ` ° ; 





The cafrier’s failure to deliver the goods in the same’ ; 
apparent order and condition as on shipment constitutes a ` 


prima factg breach?of his obligations, casting on him the Oms 
to excuse that bréach. . The Pidie onu? is not on the 


. LJ 
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owner of.the goods to-give affirmative evidence that the 
carrier has been negligent. elt is enough if the owner of the 
goods proves either that the goods have not been delivered or 
have been delivered damaged. The carrier is a bailee and 
it is for him to show that, he has taken reasonable care of 
goods while they have been in his custody. So if the cause 
of the damage to the goods has not been ascertained but is left 
in doubt the carrier has not discharged the onus which is on 
him to negative. negligence and hence he must be held liable. 





ANGLISS & Co., (AUSTRALIA) PROPRIETARY v. PENIN- 
SULAR AND ORIENTAL STEAM NaviGATION Co., (1927) 2 
K..B. 456. 

Shipping—Bill of lading—Duty to exercise due diligence 
—Deffult of shtp-buslder—Ship rendered defective—Damage 
io goods—Ltability of shipowner. 

S.. 5 of the Australian Sea Carriage af Goods Act, 1924 
provides as follows :—“There ehall not be,implied in any con- 
tract for the carriage of goods by sea to which this Act applies 


“any absolute’ undertaking by the carrier of the goods to provide 


a seaworthy ship.” Art. 3, R. 1 provides that “the carrier 
shall be hound, before and at the beginning of the voyage, to 
exercise dye diligence to make the ship seaworthy...... and 
make the holds and other parts of the ship fit and safe for the 


* reception, carriageeand preservation. °.” 


. The plaintiffs shipped on hoard the defendants’ steamship 
in Australia some carcases of lamb in apparent good order for 
dglivery*at London. The provisions of the Australian Act, 
1924 were embodied in the bill of lading. On arrival it was 
tound that one-half of the goods were damaged by oil taint. 
It was found that the design of the bar and its fitting was inade- 
quate and defective but that these involved‘no failure of due 


ea 


diligence on the part of any person concerned. It was also. 


found that there was some bad workmanship both in riveting 
and in fitting the bar to the, bulkhead which was entirely the 
fault of the workmen employed by the builders and could not 


< have been detected by any reasonable care on the part df the 


defendants. In an action by the plaintiffs claiming damages 
for alleged@breach of contract or breach of duty eby the 


: defendants. 


Held, by Wright, J., that though the defendants would be - 


liabte for the lack of due diligence on the paft of their sefvants, 
they were Hot diable, for T 4 default of the® shipbuilders and 
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their workmen if they had entrusted the construction work to 
Ruilders of repute and that consequently the action shoula 
be dismisséd . . 

Development of Maritime Law traced. 

e 

MIDLAND Bank, LTD. v. INLAND REVENUE Commis- 
SIONERS, (1927) 2 K. B. 465. e 

` Bills of Exchange—Bank' issuing receipt forms to stom- 
ers—Payments made ai sight or on demand—Insirum§nis 
amounting to bills—Liability io stamp duty —Stamp Act, 
1891. 

Where a bank issued to their customers booklets contaip- 
ing receipt forms somewhat similar in appearance to cheques 
and authorised them to sign the same and obtain small pay- 
ments from the bank and the receipts were made payable to 
the drawer or endorsee on demand or at sight 

Held, that the dnstruments were bills of exchange within 
the meaning of the Stamp Act, 1891 and that they were charge- ; 
able, with stamp duty. | 





Rex v. Essex Justices. Fx parte PERKINS, a 2 
K. B. 475. 

Criminal Law—Clerk of justices found to EN acied as. 
solicitor for party in connected ak Order of justices if 
vitiated—Certiorari. s 

A solicitor’s clerk was consulted by a lady with regard to 
a-deed of separation Between herself ané her husband. Subse- 
quently a summons for maintenance was heard by the’ justices 
at the instance of the wife and the solicitor acted as the clerk 
of the justices. An order having been passed in favour of the 
wife the husband applied for g writ of certiorari on the ground 
that the justices’ clefk having acted as solicitor for one of the 
parties took part in the hearing. It appeared that the soli- 
citor was not aware that he had acted for the lady. 

Hell, tha? the solicitor was unfit to act as clerk and the 
writ of certiorari must be issued. The question was not whe- 
ther atly injustice was in fact caused to the applicant but whe-° 
ther there was reasonable impression in his mind that justice | 
was not being done. Held also that the applicant*not having? 
been fully cognizant of his right to take objection to the clerk - 
to the justices acting as such he could not be said to hawe waived ` 


that fight by failte to’ exercise it. $ Á 
(1924) 1K. °B. 256 applies si ° 
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DALE v. MrrcaLre, (1927) 2 K. B. 491. 


Tacome- tar—Setlêment-" Accumulations for benefit of pers 
son on contingency—Setilement conferring only life-estate— 
Refund of tax patd—Income-tax Act, 1918, S. 25.° 


S. 25 of the Income-fax Act, 1918 provides as follows :— 
“Where in pursuance of the provisions of any will or settle- 
ment any income arising from any fund is accumulated for 
the ebenefit of any, person contingently on his attaining some 
specified age or marrying, and the aggregate amount in any 
year of assessment..... is of such an amount only as would 
entitle an individual to total exemption from tax the person 
shall on making a claim...... be entitled to have repaid to 
him on account of the tax paid”. 


A settlement provided that the income of certain money 

was to be accumulated contingently upon a lady reaching 

e twenty-one or marrying. The accumulations were to be 

. capitalized, if they had not b&en used under the powers of the 

6 settlement, and with the capital were to form 4 fund of which 

she was to have the interest during her life. The lady on 

attaining the age of twenty-one years claimed for refund of 

tax paid s ° 

Held, “that the income was accumlated tor her benefit : 

though she got only a life-estate under the settlement and that 
the tax paid should be refunded to her. 





WuLums v. SANDERS, (1927) 2 K. B. 498: 96 L. J. 
K. B. 912. 


Income-taxr—Assessment of landlord in respect of house 
or building—Actual rents paid by tenants as the basis— 
Income-tax Act, 1918, Sch. A, No. VII, R. 8 (c). Hi 


No. VII, R. 8 (c) of the rules of Sch. Æ to tha Income- 
tax Act, 1918 provides that the assessment and charge shall 
, be made upon the landlord in respect of any house or any build- 
ing let in different apartments or tenements and occupied by 


, two or maose persons as one entire house or tenement. 9, 


, Held, that the total weekly rents paid by thé tenants for 

* . the year gonstitute the annual value for purposes of assessment 

and®not the }ypothetical rent that a middlerfin will pay fòr the 
entire tenements e ; 

e . 4 “e 
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MACKENZIE-KENNEDY v. AIR Counc, (1927)2KB * 
617 (C. AJ) ° 

Crown 
ability. i ‘ 

Held, that the Air Council is a Department of State and 
that an action for tort is not maintainable against that body. 


Air Council—Action for tort against—Maintain- 








PATRICK v. Russo-BritisH GRAIN PXPORT COMPANY, 
Lro., (1927) 2 K. B. 535. 


Sale of goods—Breach of coniraci—Re-sale contemplated 
-—Damages—Loss of profits on re-sale recoverable. ° 

The sellers sold to the buyers a eertain quantity of Rus- 
sian wheat at a certain price delivery to be made at a certain 
date. It appeared that it was in the contemplatipn of both 
parties that the wheat would probably be re-sold by the buyers 
who were merchant$ and as a matter of fact the buyers soon 
after re-sold the goods at a slightly increased rate. Subse- e 
quently the sellers informed the buyers that it was impossible e 
for them to perform the contract and no delivery was ever made. 
It was found that on and after the date of the breach by the 
sellers it was impossible to obtain Russian wheat in the market. 
In an action by the buyers for damages, held, that the loss oi 
profit on re-sale was recoyerable. x 

Per Salter, J—“It is not necessary, in order to entitle 
the buyer to recover lpss_ of profit on, re-sale, that the scller 
should # have known, when he sold, that the buyer was buying 
to implement a contract already made, or that the buyer would 
certainly re-sell ; it is enough if both parties contemplate that 
the buyer will probably re-sell and the seller is content to take 


the risk.” š 





MESSAGER v. BRITISH BROADCASTING Co., (1927) 2K B 
543. ° i . 


Copyright—License to perform opera in theatres—Assigna- h 
bility—Broadcasting as infringing copyright—Damages—C apy- 
right dct, 1911, S. 1. h £ . 

The plaintiff gave E, a well-known theatrical producer. `, 
certain rights in a comic opera called “The “Little Michis”. 
The agreement whjle conferring on E the exclusive right ofeper- 6 
forming tite play ia certain countries reserved the topyrighf for 
the plaintiff. Throughout the dpcument the words “dicensoss” and 


e 
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“licensee” were expressly used and no mention was made of the 
executors or assigns éf E. ° After E’s death his representatives 
licenced the defendants to perform the play by broadcasting 
it. A broadcasting performance was given in the defendants’ 
private studio and although the public were not admitted there- 
to the performance was rendered audible to the public by mcans 
of electrical instruments. In an action by the plaintiff claim- 
ing, damages for infringement of copyright 


Held, by McCardie, J. (1) that the defendants gave a 
performance “in public” within the meaning of S. 1 of the 
Copyright Act, 1911 and that there was an infringement of 
cSpyright; (2) that the agreement gave rise merely to a license 
of a limited character enabling the licensee to perform the 
‘operaeat theatres and that a wireless performance was not 
contemplated; (3) that the license resting as it did on personal 
considerations of skill and confidence terminated with the 
death of the licensee and was therefore not assignable; 
(4) that the plaintiff was entitled tò damages on the 
basis of the injury actually caused to his performing rights. 


———_— 


Rex v. Dora HARRIS, (1927) 2 K. B. 587. 

Criminal Lam—Wimess—Judge when may call after 
close of defence. 

The presiding Judge at a criminal trial has the right to 
call a witness not called by either the prosecution or the defence, 
and without the conseftt of either the pfosecution or the de- 
fence, if in his opinion such a course is necessary in the interests 
of justice. But the Judge ought not to exercise the right affter 
the close’ of the defence unless some matter arises ex improviso, 
which no human ingenuity can foresee* and which can be 
answered by contrary evidence on the part of the Crown. 


Reg v. Frost, 9 C & P 129 applied. 





CLARK v. Westaway, (1927) 2 K. B. 597. 

Criminal Law—Hlegal betting—Conviction under "Betting 
. Act, 1853-—-Subsequent conviction under Finance Act, 1926, for 
` same offence—Legality—Autrefois convict. 

* Where the atcused who carried on buŝiness as 'a bookmaker 
without 4 certificate was convicted and sentenced under S. 3 of 
the Betting Act, 1853 and subsequently he was onceagain con- 
victed ynder 5. 17 ofthe Finance Act, 1926.for the same offence 


Liv] THE MADRAS LAW JOURNAL, 21° 


6 
Held, that there being nothing in the later enactment to exempt 


persons already convicted under other sfatutes there ‘was ~ rio 
room for a plea of autrefois convict and that therefore the e 


conviction was sustainable in law. 
Saunders v. Baldy, L. R. 1 Q. B. 87, relied on. : 





In re Lanyon ; Lanyon, v. Lanyon; (1927) 2 Ch.'264. l 


Wil—Construction—Partial restraimt . of -marriagt— 
“Blood relation” who is—Defeasance clause to operate on 
marriage of legatee with blood relation—V alidity. f 


A testator directed that his trustees should stand possessel 
of his residuary estate upon trust to pay the income to his son 
the defendant for his life, and on his decease upon trust, to pay 
the capital to his child or children and equally between them if 
more than one “provided he (the defendant) does not marry ; a 
relation by blood...«.. And in the event of my sòn not 
leaving a child or children surviving him who shall live to attain 
the age of twenty-one years, or in the event of his marrying a 
blood telation” then upon certain other trusts. The testator 
having died the trustees took oyt a summons to havé it: deter- 
mined who were “blood relations” and what were the corise- 
quences of the defendant marrying a blood relation. e 

Held, by Russell, J. (1) that the word “blood relation” does 
not mean statutory next of kin but a person who stands in lawful 
descent from a common ancestor* (2) that although the clause 
in the will relating to mafriage gives rise merely to a,partial 
restraint of marriage it is void because it is impossible’ to ascer- 
tain definitely that a particular lady is not a blood“ “relation ; 
(3) that the effect of the defeasance clause ` assuming 
it to be valid in law wil? be to defeat the interests of childrén of 
me defendant and not to defeat his life interest. 





In res Wotiams, PUBLIC TRUSTEE v. WILLIAMS, ( MAar) 
2 Ch. 283. 


Charity—Bequest for assisting educatton of candidates for ` 


Holy Orders in Church of England-Whether amounts to, a 
charitathe gift—Provision for alteration of objects of irusi— 
Effect. ° JERI 

The testator, a clerk in Holy Orders, conveyed his estatesto 
the Public Brustee gnd directed that it should ba cSnstitute? a 
fund and the income shoyld be, atilised by å named Boagd of 


v 
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Trustees for assisting the education of candidates for Holy 
Orders in the Churclt of Pngland. By a subsequent clause he 
pfovided as follows: “If for any sufficient reason. . 
the trustees decide that the interests of the church would be bet- 
ter served by any changes in the method of administering or 
even in the object to which the fund is applied such changes may 
be made . : 

e Held, that the will contained a valid charitable gift and that 
the same was not tendered void by reason of the power conferred 
on the trustees to alter the object to which the fund was applied. 


Nature of charitable gifts discussed by Clauson, J. 





In re : FORDER, Forper v. FORDER, (1927) 2 Ch. 291 
(C.°A.) 

Wilt—Construction—Forfeiture clause to take effect on 
bankruptcy—Bankrupicy and subsequente annulmeni—M oneys 
available for payment during interval—Forfetture to take effect. 

A will contained a forfeiture clause to fhe effect that the 
legatee’s interest should be forfeited on his becoming bankrupt. 
E who acquired an interest under: the will became 
bankrupt but the bankruptcy was subsequently annulled. Be- 
tween the date of adjudication and the date of annulment there 
were in the hands of the trustees moneys available for payment 
to the beneficiary but payment was not in fact made. 

Held, by the Coyrt of Appeal reversing a judgment of 
,Clausan, J., that the forfeiture clatise took effect and that the 
“subsequent annulment did not have the effect of rendering it 
inoperative. The latest date for the annulment of bankruptcy 
to be effective would be a date just prior to the time when there 
„ was some payment of income that could be rightly made and 
"rightly received. 





Fn re, Davis’s TRADE Marks. Davis v.’ Susskx RUBBER 
Co., Lrp., (1927) 2 Ch. 345 (C A). 

Trade Mark—W ord ‘Ustikow’ registered and used as tradc 
mark—Evidence showing same to be distinctive—Werd also 
descriptive—E ffect—Use of word ‘Justickon by rival frader— 
Infringement sof trade mark—Trade Morks Acts, es 
and 1919. 

e The plaintiff, a manufacturer of: ruber soles had got the 
worg “Usk rebistered as hjs trade mark. After he had 
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carried on business using the said mark for some time, in the . 
course of which he made substantial sales, the defendant 
adopted the word ‘Justickon’ for use in connection with their 
manufacture pf similar goods. In an action by the plaintiff to 
restrain the alleged infringement of hjs trade-mark it was con- 
tended on behalf of the defendants that the word Ustikon’ was 
merely a misspelt combination of the words “you stick on” and i 
was not distinctive of the plaintiff's goods. It appeared from the 
evidence that the name used by the plaintiff was in fact adopfed 
and used to distinguish his goods. 

Held, by the Court of Appeal affirming a decision of Russell 
J., that the mere fact that the word ‘Ustikon’ was descriptive 
of the goods did not render its registratign as distinctive of the 
plaintiff's goods invalid in law, and that the use of the word 
‘Justickon’ was liable to mislead and was therefore an infringe- 
ment of the plaintiffs trade mark. 


In re A Depror, (1927) 2 th. 367 (CA). 

Cantraci—Lean—Secret commission paid by tender to 
borrower's agent—E ffect—Debt whether can be the basis of re- 
ceiving order in bankruptcy. : . 

A secret commission paid to the borrower’s agent,by the 
lender without the borrower’s knowledge is corrupt under the 
Prevention of Corruption Aet, 1906, so as to render the contract 
voidable at the instance of the borrower and the debt cannot 
form the basis of a receiving order in bankruptcy. 





JOTTINGS AND CUTTINGS. i 

“Punch’s” Legal Advice.—Rarely indeed can one convict 
Pimah of legal error; its staff qf learned clerks appears to be 
very well versed and ‘grounded in legal principles. Even a 
law lord may make a mistake, and no harm done; but Pach is 
different; its legal reputation, like the honour of a lady or a 
Prime Minfster will bear no partial diminution. And when it is 
about to offer legal advice it would be wise if it followed 
one of itf own famous precedents, and didr?t. 

“Mens Conscia Legis ; or, Every Man his own Lawyer,’ 
consider¥ the position which may arise in consequence of the 
fact that some legal knowledge is now requireé for admission 
to sundry trades and other occupations; it foresees in ytrse an 
ever-lenBthening quefle of lean-faced lawyers waiting for the 


dole; and it advises women thus:, ° ‘ A 
e 
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.. “For women too must learn the lawyer’s jargon. 


Oh, tackle contråcts ix? your early teens | 


Tri he no use looking pretty if you haven't studied Chitty 


And don’t know what “reyversionary” means$ 


p . So dig your comely nases into Stephens, 


, Of soon you'll be out-distanced in the race; 


4 K However well you play an’ sing, read up the New Convey- 
gana “ancing, 


. And, ‘understand the ‘Rule in Shelley’s Case.’ ” 
© —The Law Journal, November 12, 1927, p. 347. 


— 


n. Don't—Now if the “tinker, tailor, soldier or sailor” who 
- wrote-that unlicensed Perse had not mentioned the new convey- 
.-enciag in the penultimate, we could have forgiven him for the 
“last; line» Whether or not “the Rule in Shelley’s Case” is “the 


same as the Rule in any other case, for the law is no respecter 
of persons” as an examinee pnce wrote is “no longer matter; for 
the Rule itself was abolished by section 131 of the “new convey- 


ne ancing’’ Act, the Law of Property Act, 1925. ° 


It is tio bad that the dear girls consuming so much of their 


Youth” ip hard reading for the’ qualifying commercial examina- 


tion, should have this unn&cessary task thrust upon them. Later, 


“if they“ want to indulge in legal excavations; but not now. 


ane who -is ‘Stephens? 


att 


E *- —The Law Jougnal, Nevea 12, 1927, p. 347. 


eee 3 
swirl Daw. Secs 





° Defisiitions. —Every practitioner knows, and appreciates, 
the reluctance of His Majesty’s Judges to venture upon anything 
like an exhaustive definition of any word or phrase left by the 
~; legislature ‘undefined. Those mysterieus experts whose duty 
«iti is to -ċatch the meaning of the Governtnent and crystallise the 
same in some form of apparently intelligible words are prone*to 
“leave as’ much as possible to judicial erudition and imagination. 
“One ‘cannot blame them. < Nor can one blame the “Judges for 
“their shyness; or for confining their interpretation k to the 


ee ` Tiets before them.’* 


“Insane” and “drunk” are notorious example, of the 


a undefined The law relating to trade unions has ffirnished 


many; and the latest Act will supply many more. When the 

dges? are “up against it,” they do their best within the limits 
de ‘each 5 g case. So Roche, J., thas recently ‘in part 
a “Employntent in Agriculture” within the meaning of 
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the Unemployment Insurance Acts; in ‘the case before him it 
was essential to do.sc to that extent; and because it was not really 
necessary, the Court of -Criminal Appeal, failing the early 
authorities, has refused to explain the legal meaning of a “newly 
born_child” within section 1 (2) of the Infanticide Act, 1922. 
The Court saw a simpler way out; and they took it with a firm 
tread. ; 4 9 ge om 
= 3 —The Law Journal, November 12, 1927, p: 347. 





_ The Value of Free Legal Advice. —When, a few days ago 
in the Chancery Division a witness informed Eve, J., that the 
parties had sought the advice of a weekly journal, that eminent 
Judge observed that free legal advice was generally very poor 
stuff. It is a demonstrable fact that Eve, J., did not refer 
lo the Law Journal in this general observation; but as a generali- 
sation his statement is undoubtedly true. It is credibly stated 
that an eminent Judgé has at various times delivered himself to 
a friend ex tempore of opinions of ‘no legal value; and eminent 
counsel have not heen guiltless in this respect. “That opinion,” 
said Sargant, L. J., of one given by a barrister to a friend: for 
nothing, “was. worth just what was paid for it.” i 

Yet must we not forget the good opinions delivered freely 
or frequently by counsel for Poor Persons. I have seen such 
opinions prove their worth ig action; and have geen a Poor Per- 
son after a.long day’s trial, go home with a good judgment for 
a thousand pounds, while the poor barristgr returned fee-lees to 
his chambers. E i - 3 
—The Law Journal, November 12, 1927, p. 348. 





Asleep on the Bench,—A “Law Officer” has recently written 
of Judges who had the habit of appearing to slumber on the » 
Bench. - He observes that this judicial sleep, like Stevenson’s 
death, is apparent only; it would be unwise to proceed on that 
assumptions - “The presumed sleep is simply thought; the Judge 
` haş closed his eyes; he wishes to obliterate everything around 
‘him, as if in prayer.” All very well; and-J-can bear testimoriy 
„to the fact that some Judges, like the late Bray, J., were very 
wide awake during this seeming somnolence. - ° ` 

On the other hand, there have been Judges.who have slept 
indeed. : What of Coleridge, L. C. J., as sound a sleeper as 
ever sabupon the Bench? ` When asked how his friend 
Coleridge was, Matttw, L. J., was able to assurt the anxious 

D : ° 
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enquirer- “that the Chief Justice had “quite recovered from his 
insomnia”. “It is frue tĦat Lord Chief Justice Coleridge was 
also present ’_words used in the Court of Appeal by Upjohn, 
K. C.—were not spoken of a Judge awake. + 

—The tw Journal, November 12, 1927, p. 348. 


Lord Birkenhead’s Lost Patent.—In calling aloud the name, 
tiles and additions of Lord Birkenhead at the Abercorn Rooms 
the other day, the toast master made a regrettable but not a 
calamitous mistake in referring to his Lordship as a K. C. 
Lord Birkenhead observed, in putting the matter right, that if 
“he desired again to practise at the Bar, it would be necessary to 
approach his old friend the Lord Chancellor and obtain from 
him a fresh patent as King’s Counsel. There are instances of 
a Master returning to practise at the Bar; and very remote 
precedents of Judges who, on being removed from the Bench, 
have sadly returned to practise. There is no precedent in 
modern times for such a return by a Lord Chancellor; and it 
may be assumed that Lord Birkenhead, save only in.circum- 
stances ŝo extreme and remote as to be unthinkable, will not 
return to the Bar; although he has apparently considered how 
it should be done. ° 

—The Law Journal, November 19, 1927, p. 368. 


Lord Hewart on Insanity and Crime—Lord Hewart’s 
lecture, which we report on another pége, delivered before the 
e Medital Society of London last week, if it is not exactly an 
iretticon to the doctors, yet puts with absolute clearness the 
points of difference as to the legal and medical views of insanity 
and crime. In effect it was a, repudiation of the plea of 
e uncontrollable impulse advocated by the British Medical 
Association before Lord Justice Atkin’s Committee of 1922-23 
on the Criminal Responsibility of the Insane—the Committee 
was appointed in consequence of the outcry rais@d by the.. 
reprieve of Ronald True—and adopted unanimously by that 
Committee. Weeneed not go back to the rival view advanced 
before the Committee by the Medico-Psychological Associa- 
tion. That body would have abrogated the Rules%n Mac- 
zaughten’s Case (1843,10 Cl. & F 200) Altogether, and ° 
substifuted an inquiry, based on medical evidence: (1) was the 
prisoner insane; (2) if-s0, was the ‘crim® nevertbeles¢ unrelat- 
ed to his nfentale disorder? | , That (appears to represent the 
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extreme medical view. The British Medical Association were 
more conservative. They adopted the test in Macnaughten’s 
Case—was the accused labouring at the time under such a 
defect of reason as (1) not to know the nature and quality of 
the act he was doing, and, (2) if he did know it, then not to 
know that he was doing wrong? But they added a third 
test: Was he prevented by mental disease from controlling his 
own conduct? If so, he was not to be responsible when the 
absence of the power of control was the direet and immedi 
consequence of his own default. Lord Justice Atkin’s Committee 
accepted this further test, saying: “It was established to our 
satisfaction that there are cases of mental disorder where the 
impulse to do a criminal act recurs with increasing force until 
it is in fact uncontrollable.” And they added: “The suggested 
rule postulates mental disease; and we think that it should 
be made clear that the law does recognise irresponsibility on 
the ground of insanity where the act was committed under an 
impulse which the prisoner was, by*mental disease, in substance 
deprived of any power to resist”. 
—The Law Journal, November 26, 1927. 
a 

Unconirollable impulse.—This is the view whith the 
Lord Chief Justice combats, fortified, perhgps, by 
the knowledge thatit is opposed to the law as 
now administered—though” not, without hints of judicial 
dissent—in the Courts over which he presides, and which can- 
not be altgred save by Act of Parliamen?. He ee nasa 
the tests we have shortly summarised above. To establish a ° 
defence on the ground of insanity there must be proted: 
(1) disease of the mind; (2) consequential defect of reason; 
(3) resulting i in either (8) ignosante of what he was doing, or 


(b) ignorance that it was wrong. Lord Hewart’s objection ° 


to the new test suggested by the British Medical Association is 
that, if adopted, it it would abolish both branches of test (3) in 
his statement. If uncontrollable intpulse is admitted and is 
proved, ignorance of the nature of the action and ignorance 
that it was wrong are alike immaterial. It is enough that by 
mental djsease the accused had no power to resist. And his 
objectiof, we gather, lies in this: that while tests (3) (a) and 
(b) are proper and sufficient in the great majority of cages;'the 
hew test, even if found as q fact, would apply in too few cases tp 
make an alteration ofthe law expedient. With thisalteration, 
the practical tests now. applied would be repfaced by a general 
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mquiry. ‘as to irresistible impulse. We doubt whether the 
opposite school—represenfed, we may perhaps say, by Lord 
Justice Atkin—would admit this. The present tests would 
remain ‘for ordinary cases; the plea of uncontrellable impulse 
due to mental disease would be available if appropriate. In 
Lord Hewart’s view, the same end is already attained by a 
*étdict of “guilty but insane” He was one of the opponents 
af. Lord Darling’s abortive Bill of 1924 to give effect to ` thë 
Report of the Cémmittee, and at present that Report has made 
no ‘headway. But the controversy cannot be considered as 
closed. The Rule in Macnaughten’s Case, it may be observed, 
have no binding force in themselves. They only rank as 
obiter. Their force springs from theit adoption by the Courts. 
i _—The Law Journal, November, p. KU 26, 1927. 


of 





A Knightly Thrust. WKE of arms between Bench, and 
Bar, on those occasions when such regrettable incidents occur, 
are rarely so witty or so pleasant as that which happened some 
years ago between Darling, J., who, shortly before had’ been 
made a Privy Councillor, and Sir Albion Richardson, an “utter” 
barrister. upon whom the honour of .knighthood had about the 
same time. been conferred. 

j Darling, J., in a case in which Sir Albion appeared, conti- 
nued to addressehim as Mr. Richardson, until at last the Asso- 
ciate stood up and whispered a correction in the Judge’s ear, 
whereupon the Rt. Honourable Mr, Justice Darling thus spoke: 
e “Yoursee, Sir Albion, things have altered very greatl? since my 
` young days at the Bar. Then it was not usual to confer 
knighthoods on junior barristers, but only on law officers and 
others of the highest eminence” . “And your lordship will 
also’ recollect,” replied Sir Albion, “that in your’ young days at 
the. Bar it was not customary to make puisné Judges Privy 
Coimneillors. ” Darling, Jes accepted this retort | with due ack- 
howledgement—“a knightly thrust.” . 

: —The Law Journal, November, 26, 1927: P. 392. 


Aaronas 
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ee H aniar of a Bench—When all i is said, the absence 
fromthê King’s Bench of anyone with any pretensiorie to the 
title of. judiciab-humorist is.a loss to be deplored* Surely, in 
Our day, there must be.some eligible candidate, one who. coms 
bynes. in his ‘own- person 4 the: qualities. “of a®sound Jawytr with 
iudicia] gifis'and a. controlled sense ‘of. humour? .. : Not one who 


Se 
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will jest in season and out of season, but who will on -fitting 
occasions illumine what is so daril» and dismal in the dreary 
courses of the Law. Court IV, with all respect, is admittedly 
not what it was; better perhaps, but certainly duller since Darling 
J., retired. There are discerning people who did not approve 
of all the interjections of that famous Judge; but they candidly 
admit the merit of the remainder. There must be someone at 
the Bar who possesses the sovereign gifts of wit and legal wis- 
dom, and who might carry on the great tradition of those tmi- 
nent Judges who could make a timely jest. Chancery, is 
better off than Common Law at this moment; but a laugh in 
Chancery, though pleasing, is not at home; it sounds therein ljke 
an sahe offence.’ 
—The Law Journal, Dec. 3, 1927, P. 413: 





oa. ; s oy 
McCardte, J., gn Case Law.—There was an obvious appro- 
priateness in the subject—“Case d.aw’’—-selected by Mr. Justice 
McCardie for his lecture at University College, London, on ° 
Wednesday, fof the learned lecturer’s own judgments show 
that he is a master of his subject as few judges have been. But 
really the subject was larger “than the title indicates. The 
modern rule of precedents emerged towards the end, but Mr. 
Justice McCardie’s object was rather to impress on his hearers 
the historical and social value of the mass of judicial decisions - 
which ‘began with the Year Books. The binding nature of 
decisions is, in his eview, of comparatively recent origin. 
“Probably it was not until the latter part of the 19th century 
that our present doctrine of strict adherence to prior decision 
was fully established”. It may be 50,,though we imagine, current 
belief would -put it mach earlier: But case law is the vehicle 
by which the Comnton Law has been developed,’ and,’ apagt 
from the social life which the early reports,..like no other Ter 
cords, -reveal, in the Common-Law—to use.Mr. Justice -McCar- 
dies wotds— ‘are to be found in conspicuous degree those ele- 
ments of history; of broadening freedom, of commercial expan- 
sion, ahd of practical wisdom .which' give,life and fascination to. 
the whole range of-English Law.”- His welcome quotations 
fromeLord Bowen’s: address to the Birmingham Law Students’? 
Society in 7884 recall a- ı Judge- who is remembered with. 
» peculiar. warmth -of. feeling- ‘by the older generation o£ lawyers. 
Bowén’s j gments, : as in.the- Masim-Nordenfelt Case ‘and ° 
the Mog: | Case, Sere. elev of ‘jydiciab reasoning; -bat 
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he himself was greater than his judgments. But we cannot 
follow Mr. Justice MtCardée through his lecture. From the 
Year Books, which, as he cites from Pollock and Maitland 
“should be our glory, for no other country has anything like 
them,” he comes down toemodern times, and his complaint of 
our system of case law—so far as he has a complaint—is that 
it tends. to become too crystallised. Ig the Common Law 
still capable of growth? We tduched onthe subject lasi 
week in referring to Lord Hewart’s after-dinner speech on the 
Law Merchant. The matter, as Mr. Justice McCardie says, 
lies with the higher tribunals. “Unless appellate tribunals 
admit the principle of growth and change, little can be done by 
Judges of first instance’. That is the problem which always 
confronts the Judge who thinks he sees his way to a useful 
broadéning of an old rule while it is being applied to new facts. 
We note with interest Mr. Justice McCardie’s reference to Mr. 

. Allen’s recent work, “Law in the Making,- remarkable and 
very valuable addition to a subject which, as the writings of 
re C. Gray, Salmond, and Prof. Holdsworth show, has aroused 
* great interest in recent times. 


—The Law Joyrnal, Dec. 10, 1927, p. 419. 


= 


Costs “of Litigation.—During the course of the Lords’ 
* debate on the Landlord and Tenant’ Bill, Lord Buckmaster 
again drew attention to the prevailing high costs of litigation, 
and observed that, in fhe disputes contefnplated by the Bill, 
the fees*of expert witnesses and the necessary costs of counsel 
might “be such as to rob victory of its spoils. He did not 
suggest a remedy; and Lord Sumner took the gloomy view 
that costs, like the poor, are always with us, and he did not 
know how the evil could be cured, except*by the abolition of 
litigation. | There can be no doubt that the increased costs 
of litigation have resulted in great injury not only to litigants, 
but to members of the legal profession. Yet two ‘observa- 
tions may be made as to the items of costs referred to by Lord 
-Buckmaster. The magnitude of experts’ fees is a “matter 
outside the control of those who are responsible for the 
‘administration of justice. The fees paid to Counse? are 
- largely determined by the litigants themselves. Competent 
Counsel are available for fees which are certainly not excessive - 
as compared, with those charged by ‘memibefs of other profes- 
sions; and if a Cliente insigts on, the seryicgs “of what are called 
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“fashionable” counsel, that is matter for the exercise of his . 
.own discretion. fn the press commetft which has appeared 
on the subject, it is generally assumed that Counsel’s fees are 
the main item in a bill of costs. As a general rule, they 
make up a comparatively small per@entage of the bill. On 
the other hand, Court-fees have greatly increased, and it may 
well be asked whether the administration, of justice shouldebe 
made a source of public revenue. It is also well known that 
costs are often greatly augmented by unpenulised interlocutory 
applications of a frivolous character. The time is certainly ripe 
for authoritative investigation and inquiry into the whole 
subject. 6 
—The Law Journal, Dec. 17, 1927, p. 449. 





„ BOOK REVIEWS. ven’ 


_ THE Provincian INsotventy Aar, by A. C. Ghose, , 
M.A., B.L., Vakil, High Court, Calcutta. Published by M. C., 
Sarkfr & Sons’ Price Rs. 5. 


This is a most useful commentary on an enactment of al- 
most daily use. Almost every prevision of the Act ‘has come 
up for consideration before the Courts and the c4se-law has 
grown so much in volume that notwithstandjng the best efforts 
of the author, he has not found it possible to compress the size 
of his work any further. One feature of the work that we 
should draw particular aftention to is that the author, has not 
merely given reference to the cases, but has, when necessary, 
given his own opinion upon them. His frank expressions of 
Opinion are sure to provoke thought and take the work out of 
the category of the nftre digest type of publications. The 
appendices give the rules framed by the various High Courts 
tinder the Provincial Insolvency Act. We would, however, 
suggest that the English Bankruptcy Act on which the Insol- 
vét Acts in this country are largely based may be given as 
an appendix as many of the leading decisions in this branch of 
law are given by the highest Courts in England and they’ 
cannot be correctly understood without reference tg the enact-. 
ment$*on which they are based. We have no doubt that the y 
volume under review will be found useful to dll those having to 

“ do with this branch of the law. j 
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. ` Tar Perersmency TOWNS AND PROVINCIAL INSOLVENCY 
Acts: A Comparative Study, by Ranjitlal H. Pandia,, 
Bar-at-Law, Bombay. Price Rs. 2-8-0. 
A comparative study of the Presidency and* Provincial 
Towns Insolvency Acts $ necessary as they differ in many 
particulars-and unless they are kept in view one is apt to take 
thé decisions given under the one enactment ‘as applicable to 
the pther, overlooking the difference. The author has’ giveo 
the sections of both the Acts in juxtaposition, so that the 
reader may compare them and note the points of difference 
between them. The notes deal with both the enactments 
giving reference to the decided cases wherever necessary. 
Though the work is mainly intended for students it will also 
be foynd useful by the beginners in the profession. The 
rules framed by the High Courts have been incorporated in 
the body of the commentary at their proper places to enable the 
* reader to obtain a comprehensive view ofthe subject. The 
e first twenty-one chapters of the work give a clear view of the 
law on the subject with reference to the sectiqns of the Act in 
“the author’s own words in the natural order of the subjects 
dealt with. . 
MADRAS Acts, CRIMINAL, PART II, 
° ` We are gladeto acknowledge the receipt of the Madras 
Actas (Criminal), by P. Hari Rao, Ba, B.L., High 
Court Vakil, Madras, published by» T. A. Venlisawmi 
Bao, Law Book-seller and Publisher, "Mount Road, Madras. 


e 





CURRENT INDIAN STATUTES, 1927. 
` We are glad to acknowledge the Yegeipt of the Current 
“Indian Statutes for the year 1927 published by the Manager, 
Lahore Law Times, containing the Acts of the Supreme 
Council with commentary, important Notifcations by the 
-Government of India and Statutes concerning -British India 
, by the Imperial Parliament. . 
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THE RULE AS TO BACK-ACCOUN'IING BY 
TRUSTEES. - . Se Te i 


In suits. under S. 92 of.the Civil Procedure Code, wheje a 
general account of the rents and profits of the trust gstate is 
asked for, the question may frequently -arise within what 
period of time the. aecount ‘should be directed backwards. 
S..10 of the Limitation Act of 1908 provides that a suit of 
that kind against an express trustee.in. whom the property is 
vested #8 not barfed by. any length of time. It is open to 
doubt whether. the section wilt apply to a suit against the she- 
bait of a temple because property.is not vested in him oħ trust 
[see--Vidya. Varuthi .v,..Balusami. {1): and -Ganga Prosad v. 
Kuladananda. (2)], but it will apply to cases where properties 
are conveyed to trustees for. religious or chàritable- objects 
such as a temple.kattalai, dharmasala or chatram.. Where 
in such cases the tfustees aje proved to ħave acted bona fide 
but mistaktnly. in the application of the trust funds the English 
tule as to back-accounting can be applied: -The rule was 
recently applied by a Bench of the Madras High Court in: the 
Kalpathi ease [Kehs Achan v. Sivarania Patter (3)]. 

© In England, as in India, except in specific cases provided 
for by the Trustees Act of 1888, no fixed limit is laid. down as 
to the period during- which charity trustees would -be ordered 
to account. e ‘The general rule- there is that the-account should 
be taken from the time when-an inexcusable -and unexplained 
misappropriation: of the trust fund commenced.- E4. Gove 
Newbury Corporation (4). -See also Tudor on Charities and 
Mortmain 6th Ed., p. 238, and Law relating to Administra- 
„tion of rities, 3rd Ed.) by Bourchier-Chilcot, p. 124. ]But, 
1, (1921) L R481 A 302-at 315 :1 L RAM 831 :41.M LJ 346tP O, 


2. (195) 30 C-W N 45.% -. 2.3. Æ SNo. 390 of 1923. | 
“4. (1888) C.°P. ‘Cooper 72 : 47 £ Ro. 
E e e at s ? “e. 


34 QrHE MADRAS LAW JOURNAL. [voL. 
. \ 

the Court of Chancery has always exercised a discretion with 
regard to the periad’for which an account should be directed. 
Thus where trustees are not guilty of wilful misapplication 
but have acted under a bona fide mistake the Qme at which 
the maladministration was brought to the notice of the trustees 
has in general been taken to be the starting point wherefrom 
the account should be directed. “It is however a great mistake 
to, suppose that the Court has any discretion in determining 
the right of a charity.” The ‘discretion is only in considering 
how far that right is to be enforced.” [A. G. v. Pretyman (5)]. 
The earliest traces of the rule as to back-accounting by 
tharity trustees appear in certain judgments of Lord Hard- 
wicke though it is dqubtful if it was totally unknown even 
earlier. For instance, Lord Chancellor King held in 4. G. 
v. Rigby (6), a case of maladministration of charity funds, 
that he “ would not disturb anything that had been already 
done” during a period of sixty years prior to the filing of the 
information. But Lord Hardwicke for the first time assigned 
reasons fpr the rule. Thus in 4. G. v. Balliol College, Ox- 
ford (7), the Lord Chancellor refused to suffer a retrospect 
as regards the general account because he said a college stood 
on a different: footing from individual persons and because the 
cestui que trust had. acquiesced in its conduct The rule, how- 
eyer, was moré accurately stated and applied by the same emi 


. nent Judge in 4. G. v. Talbot (8). There the trustees divert- 


ed the trust funds, elected themselves objects of bounty and 
took the income. J was held that such“ election was void. 
As.té the claim for a general account the Lord ‘CHancellor 
said: “Suppose the masters and fellows should have erred in 
the construction of the statutes, they may have innocently erred, 
and in such a poor provision as this is, it would be a great 
absurdity to make a fellow atcount tar commons, etc, which 
he may have eat upon an imagination he had a right to them.” 
That the general rule is to account from the commencement of 
the misapplication and that Courts of Equity will pot condone 
maladministration of charity funds apart from bona fide mis- 
take is borne-out bya judgment of Lord Hardwicke himself. 
In A. G. v. Corporation of Bedford (9), the master of a 


5, (1841) 4 Beav. 462:49 E R 418. `% 
. -6 (1732) P. Wms. 145,:24 E R 1006. l 
7 7. (1744) 9 Mod. 407 :88 E R 538. h 


a 8 0734) 3 Atk. 662:26 E p 1181. 7 S 
9, (1754) 2 Ves Sen 505 :26 Ey R. 3339 
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school wrongly-teok the usher’s salary and he was directed to 
account from the commencement ef the’ misapplication. The 
Lord Chancellor said: “Though it is said this account will 
ruin the master, I cannot help that; but must do it for the 
sake of justice and precedent.” 

But this branch of the law was far from settled even dur- 
ing the beginning of the last century. Thus in A.G. v. Digte 
(10), the Court ordered an account from the date of the bill 
in order to save trouble and expense. In 4. G. v. The Brew- 
ers Co. (11), Sir W. Grant pointed out that the law was 
still uncertain on this point. In directing an account from 
ihe time when the existence of the trust was declared by Act 
of Parliament the Master of the Rolls said: “No trustee čan 
be held competent to.say he will aceouht only from the time at 
which a demand is made”. Similar questions arose in cer- 
tain cases which came up before Sir John Leach, Y. C. In 
A. G. v. Joffe (12), he recognised the rule that-a trustee 
should not be directed to account for back-rents unless he had ° 
acted corruptly with regard to the trust funds. In A. G. V. e 
Corporation ofe Winchester (13), he gave his reasons for thee 
rule in the following terms: “There is nothing that can 
reasonably be’ called corruptiofl in continuing without inquiry a 
practice whicH has continued for tenturies; secondly, such an 
account would defeat some other purposes of the Corporation ; 
thirdly, it is not necessary for re-establishing the charities”. 
Where, however, there was no question of bona fide mistake on 
the construction of fhe deed of trust or otherwise the Vice- 
Chancéllor was not slow ïn refusing to exercise the discretion in 
favour of trustees. Thus in 4. G. v. Mayor of Bristol (14) 
a general account was directed as regards fhe entire rents. 

With Lord Eldon however we come to a stage when the rule 
is stated and applied 4s one based upon some principle. His 
judgment in 4. G. v. Corporation of Exeter (15) has now 
become a classic. In that case the information complained that 
the rents and profits of a charity estate had been misapplied to- 
wards certain objects of public utility not contemplated by the 
author of the trust. It was, however, conceded (16) that the mode 


10. (1805) 13 Ves. 519 : 33 E R38. 11. (1818) 1 Mer. 495 : 36E R75% 
. 12. (1822) IL J Ch. (O. S.) 4. : a 
es 13. (1824) 3L J Ch. (O. S.) 64. ° f g 
° 14, (1818) 3 Mad. 319 : 6 E R S22. 
15. (1826) 2 Russ 45 : 38 E R 252. 7 i . 
46, See the argument of Sugden in 4. G. v. Exeter, (1827) 4 Russ, oè 
995 at p. 3% :38 B R 6M, - f s . 
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ad administering the charity had gone on unquestioned for cen- 
turies and that the “trustées had not acted corruptly. Ina 
famous passage the Lord Chancellor stated the law in these 
words: “With respect to the general principle on which courts 
deal with trustees of a chatity, though it holds a strict hand oven 
them, when there is wilful misapplication, it will not press 
severely upon them when it sees nothing but mistake. It often 
happens from the nature of the instrument creating the trust, that 
thefe is great difficulty in determining how the funds of a charity 
ought to be administered. If the administration of the funds, 
though mistaken, has been honest and unconnected with any 
coyrupt purpose, the court, while it directs for the future, refuses 
to visit with punishment, what has been done in time past. To 
act on any other principle would be to deter all prudent persons 
from becoming trustees of charities”. To admirers of Lord 
Eldon the above case is also memorable because the Lord Chan- 
cellor resigned his office before delivering final judgment there- 
in. Lord Chancellor Lyndhusæt, however, affirmed his judg- 
e ment and directed an account without prejudice to past appli- 
“cation. [Set A. G. v. Exeter (16).] One other judgment of 
Lord Eldon may also be noted. In 4. G. v. Tha Dean and 
Canons of Christ Church (17) [see also the judgment of Sir 
T. Plumer, M. R., in 4. G. Y. Christ Church (18) ]the testator 
directed the’ trustees to erect a free grammar school and pay the 
< master and usher ¢ertain salaries. The trustees built a free 
school and paid the said persons increased salaries and this went 
on for nearly a century., On an informatien the Lord Chancel- 
lor held that the trustees had acted mistakenly and directed an 
actount for a period of six years prior to the bill, But he allow- 
ed the college the increased salaries already paid on the ground 
that “the will admitted of a good deal of difficulty in the 
construction”. : 5 . 
_ “A few cases on the other side of the line may also be referred , 
to. In 4. G. v. Exeter (19), a Corporation which had been 
in possession of charity lands admitted by their answes to the 
information that they had retained the surplus rents and appli- 
ed them to corporate purposes distinct from those of the charity, 
_ always charging their books of account with the sums so retain- 
gd. It was held by Sir W. Grant, M. R., on a hearing, by 


16. (1827) 3 Russ. 395 38 E R 624. : 
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‘Sir T. Plumer, M.R., ona re-heasing fsee 4. G. v. Exeter 
(20) ] and by Lord Chancellor Eldon on appeal that the Corpo- 
ration must be decreed to account from the commencement of 
the charity, namely for a period of 200,years. The only order the 
Lord Chancellor thought fit to make considering the hardship 
of the case was to refer the matter to the Attomey-General whe- 
ther it would be proper for the charities to accept a less sum in 
lieu Of its dues. This practice was subsequently followed sin 
several cases. See 4. G. v.Corporation of Carlisle (21), AG. v. 
Brettingham (22) and A. G. v. Pretyman (5). -Similarly in 
A. G. v. Stafford (23), Lord Gifford, M. R., decreed an 
account of the charity properties for a period of 35 years com- 
menting from the date at which the accounts set forth in the 
answer began. ` | 5 

| _ Quite a number of cases were decided by Sir Je Leach, 
M. R., giving effect to the rule as to hack-accounting. “In 
A. G. v., Corporation’ of Berwick-4pon-Tweed (24), the ques- 
tion_arose on the construction of the terms of a will whether 
the income of certgin properties belonged to the Corporation or 
to the charity and it was ultimately decided that the charity was 
entitled to it but the account was decreed only for six years 
prior to the suit because it was found dhat it was only then the 
rents wera claimed for the use of the charity. Similarly in 
A. G. v. Stattoner’s Co. (25 ), the court directed an account from 
the date of filing the information because there was nothing 
amounting to misconduct on the part of the trustees who had 
merely acted according to the practice of their predecegsors. 
The Master of the Rolls summarised the rule in the following 
words in 4. G. v. Burgesses of East Retford (26): “ Where 
the corporators for the time being have no knowledge of the 
fact that the lands in question were devised for charitable pur- 
poses nor had any knowledge of circumstances which ought to 
have put them upon inquiry into the nature of their title to the 
lands in question but have bona fide followed the practice of 
their predectssors in the application of the rents and profits 
either to other charitable purposes not warranted by the will 


iar Sah tS 
5. (1841) 4 Beav. 462 :49 E R 418. 
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of the devisor or tosthe general purposes of the Corporation it 
appears to mé that in such a case there being no wilful breath 
of trust or improper motive imputable to ancient corporators it 
would be unfit to compe] the corporation to accbunt for and 
gatisfy out of their general corporate property the rent and 
profits so applied by them before they had notice that the pro- 
priety of such application was questioned.... To carry back 
tke account from the commencement of the misapplication in 
such cases would prove the ruin of half the corporations in the 
United Kingdom.” i 

In the two Newbury cases however Lord Brougham, L.C., 


“pointed out the need for applying the doctrine within the strict- 


est limits. Thus ine4. G. v. Newbury Corporation (4) in 
directing an account against the trustees from the date of their 
appointment he observed thus: “Tt appears to me very diffi- 
cult to know, without precedent, how the time of filing the bill 
should be the period during which the ehquiry should be limit- 
ed. ` The general period 9 take to be- from the beginning of 
the breach of trust: but if the trustees can satisfy the Court 
that-they laboured under an ignorance of law or of fact, or of 


< both, they may be excusable in that respect. For example 


where’ there is a cramp and difficult deed to be construed. . 
But wh&t the Court is always looking after is, . . when did 
the misapplication of the funds with the knowledge of, the 
party that he was not excusable commence?” A similar course 
was pursued in 4. G. v. Mayor of Newbury (27). There the 
Lord, Chancellor pointed out thas thdugh corporations should 
be more leniently dealt with than individual persons there 
should be no undue relaxation of the principle since that would 
open the door to boundless abuse. Tle also pointed out that the 
diversion of trust funds to gther objects would constitute a 
breach of trust and that the mere fact that the trustees had 
actually spent away the money would not exculpate them in the 
eye of the law unless they had been misled. ; 

There is nothing very illuminating in'the jêdgments of: 
Lord Langdale, M. R., on this aspect of the law. In A. G. v. 
Corporation of Cambridge (28) he pointed out that where the 
breach of trust had been innocently committed by persons pur- 
suing the conduct of their predecessors a retrospectite account 
‘should be avoided if they offered to give every facility to the, 
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due application of the trust money in future. A similar view 
was expressed in A. G. v. Prefyman (5). In A. G. v. Cass 
College (29) the.trustees were nêt surcharged for overpay- 
ments made to charitable objects because it was found that they 
had acted uñder a bona fide mistake. A. G. v. Drapers Co. 
(30) was.a case of bona fide error 8n the construction of the 
will persisted in from the commencement of the trust 
A. G. v. Cullam (31), A. G. v. Shearman (32), A. G. w. 
Christs Hospital (33), A. G: v. Drapers Co. (34) and 
A. G. v. Leicester (35) were the other cases decided by 
the Master of the Rolls. In the last case, however, an 
account was directed from the commencement of the breach of 
trust on the ground that the trustees had acted corruptly and 
not mistakenly. . 

In Scotland where the plea of bona fide perceptio et con- 
sumptio is fully established the rule as to back-accounting has 
been given effect to as a principle of general applicability. In 
University of Aberdeen v. Irvine (36) it was held upon the 
construction of ancient documents that the increased income of 
lands dedicated to charity belonged to the charity and not to 
the trustees but ‘all the same an account was ordered only since 

. the signetting of the summons, The principle was applied to 
a case other than a charitable trust in the case of Tje Lord 
Advocate v. Drysdale (37). Theif Lord Wa yi Cairns 
stated that “ perception and good faith and compléte ignorance 
of an adverse title will be.a sufficient defenee to any claim for 
the recovery of the back-rents and profits”. In Andrews v. 
Mcguffog (38) the Ixeter case (15) was relied on and it was 
held that charity trustees should not be made liable tos account 
for ignorant misapplication of funds towards objects not within 
the charity. It is not the fact of the funds having been ex- 
pended but the fact that they were spent under a bona fide mis- 
take that constitutes-the grouhd for exonerating the trustees™. 


*See observations of Lord Watson in Andrews v. McGuffog ibid, at 
p. 324. : 
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- Quit. a liberal application of. the ride as to back-account- 
ing. was made in the case of the A. G. v. The Master Wardens, 
etc; af the Wax Chandler?-Co. (39). There a testator had 
in the sixteenth century conveyed certain properties to the res- 
pondent company on condition of their making cértain anuual 
payments towards named” charitable objects. At the time of 
the testator’s death the annual income was just sufficient to 
meet the payments and the cost of repairs. Subsequently the 
income increased considerably, but the company appropriated 
the surplus in thehelief that the same belonged to them. To- 
wards. the end of the eighteenth century they also purchased a 
piece of land adjacent to the devised land and the two proper- 
ties were thrown together and built upon. An information 
filed in 1867 for declaring that the entire income. belonged to 
the charity and that the land newly purchased formed part of 
thé. charity property was dismissed by the Master of the Rolls 
and on-appea} by Lord Chancellor Hatherley. When the matter 
came up before the House of Lords, it was held that the whole 
income was dedicated to the «charity and that the surplus did 
not-go to the company. As regards the property purchased it 
was held however that it belonged to. the cempahy because” there 
was no evidence to. show..that the charity funds were in fact 
utilised for the purchase.. An argument of Sir G. Jessel that 
it should he -assumed that” the purchase..was done with the 
chafity funds-was-not accepted. As Lord Cairns pointed out: 
“there-is no.evidence whatever showing that the property, of 
this charity, specifically; was applied inthe purchase. It may 
well be. that.the. Maste» and. Wardens ofethe Wax Chandlers’ 
Co., being under the impression that the surplus was théirs and 
having, it along. with their other funds, applied some part of it 
to that- purchase; but there is no evidence earmarking, tracing 
or- following the. charity money into that purchase. Under 
those- circumstances, to take posgession of that new purchase 
for the purpose of the charity would, as it seems to be, be no~s 
thing short of following the back-rents ..... Of course. in 
cases of this kind it-has not been the practice of the court to’ 
follow back-rents. Similar bbseryations were made by the 
other Law-Lords. ~~ . 

But Lord Chelmsford went further. tea: ‘the case required 
snd made the following observations :- “If it could havébeen 


-proved that any part ‘of the original rents and profits had been 


expressly applied to the purchase of thë land in question, to take 
SS Soe ee O eae 
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it from them now would be virtually to make them account for 
rents and profits prior to the filing of the information.. a mode 
of dealing with charitable trustees who had acted bona fide but 
mistakenly as.to the charity fund not adopted by the Court of 
Chancery”. This statement of the mw is not borne out by 
principle or precedent. For, if certain moneys of the trust are 
invested in land they continue in existence in another form and 
can be traced. Ii it was suppésed that the moneys should be 
earmarked for purposes of tracing we need only say it is fo 
longer the law in England since the decision in Halletts’s case 
(40) and Sinclair v. Brougham (41).* The doctrine of back- 
accounting. assumes that the moneys have been expended by the 
trustees either on themselves or on other objects. If it is 
conceded that they continue to exist in one form or 
another it is rather hard to believe that even then-they 
should not be restored to the trust. Suppose for instance that 
in the information it,was admitted or proved that a sum of 
money belonging to the trust was jn the hands of the trustee. 
Could it be said even then that the trust will not be entitled to 
claim the same? e Under those circumstances the amount was 
directed to be paid to the charity with interest in A. G. v. 
Corporation of Cambridge (42)° And on similar facts Sir 
J. Leach, M. R., refused to order the trustees to pay the money 
into Court only because its existence was brought to his notice 
after he had passed a decree refusing a retragpective account. 
[See 4. G. v. Corporation of Winchester (43) ].Thus the basis 
of the decision in Wax (handlers case (33) must be taken to be 
that there was nothing to Show that any funds of the charity 


were in fact utilised for the purchase of the property in question. ° 


The result of the authorities in England seems to be as 
follows: The general rule is that trusftes should account 
from the date of the misapplication of charity funds. Where 
however the trustees have expended the funds under a bona fide ° 
mistake either because of the ambiguity of the deed of trust or 
because ofthe conduct of their predecessors or because of 
laches or acquiescence on the part of the cestim que trust (44) the 


*See alo Article on “The limits of the doctrine of tracing” in 53 Al. 
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court of Chancery has ordered an account only from the date 
when the fact of misappltation was brought to the notice ef 
the trustees. The date of filing the bill will be material only 
in this connection. It may also be noted that “the rule applies 
whether the funds have een applied in attaining objects contem- 
plated by the trust by unauthorised means or whether they are 
employed for the attainment of objects not within the trusts at 
all, or whether they have been fetained by the trustees tor their 
ofn benefit, as in cases where there is a bona fade question whe- 
ther the surplus income belongs to the donee beneficially or is 
applicable to charity’* The rule itself is an applica- 
ion of the doctrine of tracing. It proceeds on the footing that 
what has been misapplied has been lost or destroyed so as not 
to be capable of being followed. 


“In India the rule as to back-accounting was applied by 
Farran,*J., in 4. G. of Bombay v. Bat Punjabat (45). It 
was admitted in that case that the expenditure of the charitable 
income was not in exact comformity with the testator’s wishes. 
At the same time it was found that charges of fraud and dis- 
honesty levelled against the trustee were not proved and that 
the trustee had acted under a bona fide mistake. The follow- 
ing observations appear in the judgment: “The evidence does ` 
not afford any ground for supposing that P has trust proper- 
ty in her hand which it is sought to follow. The claim is now 
reduced to a sinple claim against her as trustee for an account 
of income and disbursement and for the balance, if any, 

In the absence of proof of dishonesty and fraud no account 
„can be directed against P; . .° .” The court also found 
laches and acquiescence on the part of the cestui aie trust 
Further it was pointed out that a decree for general account, 
considering the trouble and expense, was of doubtful utility to 


, the trust. Itis however significant to pote that in the case of 


an item of property for which regular accounts were submitted 
the court ordered the account to be gone into. ° 


The rule was recently applied by the Madras High Court 
in Kelu Achan v. Sivarama Patter (3). In a suit under 
S. 92, Civil Procedure Code, there was a dispute whether 
the trust was public or private and it was ultimately held that 
it was public. An account was asked for against thg present 
trustee and it was found that the maladministration was entirely 





“© *See Tudor on Charities and Mortmairf 6th Ed., p. 2339. e 
° 3. A. 5. No. 390 of 1923. 45. (184~ IL R fB B 551. 
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due to his predecessor in office. Their Lordships held that 
the trust could recover only such meneys as could be traced to 
the possession of the tarwad, the karnavan of which was the ex- 
officio trustee, of the suit temple. It was stated that “it is 
a general principle also that back-accoynting will not be decreed 
except on proof of dishonesty or malversation”. The rule as 
stated in the above form may not be quite accurate. The 
correct rule is, that trustees are liable to account for back-rents 
except in a case where they are shown to have acted undema 
bona fide mistake. On the facts however the rule seems to 
have been correctly applied. The karnavan who was the ey- 
officio trustee was in no way subject to the control of the uralers 
and the deceased trustee dealt with the trust funds as his owt 
private property and it was rightly held that the tarwad property 
should not be rendered liable for his maladministration upless 
money could be traced into its possession. Of course thgre could 
have been no objection to a decree against the trustee to the 
extent of the assets of the deceased trustee in his hands, but this 
apparently was not pressed. A general observation is made in the 
judgment that thg present trustees were not liable for the mis- 
deeds of their predecessors. A similar observation was made by 
Schwabe, C.J., in another Madras case. [See Doraively Mudaltar 
v.Adtkesavalu Natdu(46).|If by this their Lordships meAnt that 
there was no question of personal liability it may betruee But if 
it was intended to lay down that the property which devolved 
on the trustee on the death of his predecessor*was not liable it 
is obviously incorrect. [See Vishnu Nambudripad v. 
Sankaran, Nambudripad (49). 


In conclusion it may be pointed out that though the English’ 


rule as to back-accounting may be applied in India in proper 
cases as a rule of justice and equity, any undue extension of 
the rule is likely to lead to dafigerous consequences under the 
peculiar conditions prevailing in this country. As observed by 
the learned author in his book on Hindu and Muhammadan Reli- 
gious Endqwments(1st Ed.)at p. 318., “In India there is no such 
public spirit as exists in England and a Hindu taught by nature, 
religion or other circumstance to be meek is accustomed to look on 
calmly while maladministration of public property is going on. 
The indjvidual interest is not affected in such cases and he 
does nd? therefore concern himself with anything that’ does not 
affect his individual interest.” It may also be borne in mind 


46. *(1922) MW 60. 47.. (1920) 13 LeW 369. | 


e i] 

44 ( THE MADRAS LAW JOURNAL. [ VoL. 
that in India trusteeship is generally vested in inaividual persons 
and very often it devolves among members of a family under 
the hereditary principle. It is needless to point out that 
chances of mismanagement are greater in such cases than in 
cases where the office is wested in corporations. Under these cir- 
cumstances courts in this country will be acting rightly if they 
proceed with a certain gas of caution in applying the rule 
enunciated above. ` 





e 4 B. V. VISWANATHA AIYAR, 
Mylapore. Vakil, High Court. 
° SUMMARY OF ENGLISH CASES. 


In re FoRsEY AND HOLLEBONE’s Contract, (1927) 2 Ch 
379 (C. A.). 


Vendor and Purchaser—Coniract for sale of property free 
of encumbrances—Resolution of local authority approving toum- 
planning scheme whether constitutes encumbrance—Contract 
entered into in ignorance of resolution—Avoidance—Permisst- 
bitty. ° . 

A contract for the sale of certain house property free of 
encumbyances was entered into and a certain sum was paid as 
deposit hy the purchaser. It appeared subsequently that the 
local authority had passed a resolution approving of a Town 
Planning Scheme and that, if put mto effect, a portion of the 
premises in front would be acquired for purposes of extending 
the road. It also appeared that the pasties were not aware of 
„the resolution when they entered into the contract. Ôn a sum- 
mong being taken by the purchaser for a declaration that the 
vendor had not shown a good title in accordance with the con- 
tract and for refund of the deposit : 

` Held, by the Court of Appeal, affirming a judgment of Eve, 
J., that the resolution of the local authority did not give rise to 
an encumbrance on the property sold, that the vendor had not 
failed to show a good title and that the deposit need not be re- 
paid by him to the purchaser. 





Tue Facernes, (1927) P 311 (C A). 

Shifping—C olliston—T erritorial furisdiction—Stakement of 
Attorney-General—C onclusive nature. 

Where the question arose whether the Bristof- channel, - the 
scene of aangritime collision, was within the territerial Surisdic- 
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tion of the Crown or not and the Attorney-General appeared on 
pehalf of the Crown and made a statenfent after consultation 
with the Home Secretary that the place of collision was not 
within territprial waters : 

Held, by the majority of the Qourt of Appeal, Bankes, 
L.J.dissenting, that the statement of the Attorney-General was 
conclusive and binding on the Court. . . 


Decision of Hill, J., in (1926) P. 185 reversed. 





Dz La Garne v. Worsnop & Co., 96 L. J. Ch. 446. 

Arbitration—Agreement contatming arbitration clause— 
Determination of agreement by something arising outside the 
contract and something arising out of the contract stself—Dis- 
tinction between as regards effect on arbitration clause. 

A clause as to arbitration which is contained in an agree- 
ment for sale of a business is determined when the agreement 
itself is determined ‘by something arising outside the contract 
and consequently any dispute as td the cause of such determina- 
tion cannot be made the subject of arbitration. But if the 
agreement is determined by something arising directly out of 
the contract itself, the arbitratien clause is not determined and 
consequently any stich dispute as to the cause of the determina- 


‘tion can be the subject of determination. ° 





Burton (JAMES) & Son, In re, 96 L. °J. Ch. 457. 

C ‘ompany—Allotment of shares before the filing of state- 
ment in keu of prospectus*Validtiy—Transfer of shares before 
the filing of statement—Acceptance of certificate and bonus bẸ 
the transferee subsequent to the filing of statement—Transferce 
cstopped from denying he was a member. 

Though an allotrpént of shares before the filing of a state- 
ment in lieu of prospectus is void, still, if the person who has’ 
obtained a transfer of the shares accepts a certificate for the 
shares as well as the bonus declared by the company, he is 
estopped from saying he is a member of the company. 





Baines v. NATIONAL PROVINCIAL BARE, 96 L J K B 801. 

Banker and Customer—Cheque cashed shortly after clos- 
ing hour of pank—Legality. | 

“A bank is entitled within a reasonable business margin “of 
their advertised time foreclosing, to deal with a cheque, not.of 
course in the sense of dishonouring it, but 1 in the,sefise of doing 


’ 
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that which the cheque asks them to do, namely to pay it. Where 
the plaintiff drew a cheque on the defendant bank in favour of 
a third person shortly before 3 o’clock in the afternoon and it 
appeared that there was insufficient time for the cheque to be 
presented at the bank for@payment at or before 3 o’clock which 
was the usual hour for closing and as a matter of fact the bank 
cashed the cheque five minutes after 3 o’clock and debited the 
customer’s account with that sum before he could countermand 
thé cheque the next day: 


Held, that the bank was entitled to cash the cheque as it 
did and debit the customer for the same. 





MussMAN v. ENGELKE, 96 L J K B 824 (C A). 


International Law—Ambassador—Privilege—Investigation 
by Foreign Office—Statement of Attorney-General—C onclusive 
nature. 


Held, that the Attorney-General’s statement as to the result 
of the Foreign Office investigation regarding the question whe- 
ther a particular person is privileged on accourft of his being on 
the staff of the Foreign Embasgy is not conclusive and that the 
court could direct the person pleading privilege to be cross- 
examined a . 





Davıs (H. M. INSPECTOR OF TAXES) v. Harrison, 96 
LIK B 848. A . 

: Income-tax—Professional foofball player—Payment of 
benefit on transfer io another club—Liability to assessment— 
Income-tax Act, 1918, Sch. E. 

A professional football player was promised a sum of 
money by a Football Club at the end of ten years’ service. The 
rules of the club contemplated as a matter of business the pow¢r 
to grant benefits. In the ninth year of his service the player was 
transferred to another club and he received the eum psomised to 
him the next year by the club to which he originally belonged. 
The benefit was a simple payment and not the result af public 
subscriptions. 

Held? that the payment constituted income for pirposes 
of, assessment tọ income-tax and that it was by no means 
compensation paid for loss of employment. 

_ $ Seymour v. Reed, (1927) A C 554 fistinguighed.° 
à è : 
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KASLER & CoHEN v. SLAVOUSKI, 96 L JK B 850. 
* Sale of goods—Breach of wartanty—Action by sub-vendee 
—Damages whether include costs incurred in defending action— 
Limitation. ° Š 
Where a person has made known the purpose for whicb 


goods are intended and the purchaser has relied on that implied ` 


guarantee, the purchaser may recover not only damages but also 
costs incurred by a sub-vendee in defending an action. There is 
no ground for drawing a limitation to the application of the rule 
where there is a long chain of sub-vendees so long as the same 
article passes from hand to hand and the breach of warranty 
relates thereto. 





FurLwoop v. HURLEY, 96 L. J. K. B. 976. d 


Contract—Agent for sale—Vendor’s commission——Contract 
with purchaser for tommission—Right to double commission. 


A hotel-broker, who was the authorised agent of the ven- 
dor for commission, made an offer to an intending purchaser 
that the purchaser might view the house and that “if business 
was done, he shall act for him st the usual brokerage”. The 
purchaser looked at the property amd ultimately made a con- 
tract with the owner under which he bought the héuse. The 
hotel-broker received his commission from the vendor. He 
then brought an action against the purchaser claiming further 
commission from him on the strength of the letter of offer 
made toe the purchaser. $ 


Held, that the fact that the purchaser accepted the offer 
to view the house and did not raise any objection to the ‘clause 
in the letter that the broker shall act for him at the usual broker- 
age did not create a gontract for the payment of such commis- 
sion and entitle the plaintiff to claim further commission 
from him, as the plaintiff, as the vendors agent, bad al- 
ready recgived commission from the vendor. 


Per Lord Hanworth, M. R. :—It cannot be stated too 
plainly that an agent must not accept commissions from both 
sides, that, if there are two commissions that are to be received, 
it must be on the basis of the actual work being done for both 
— parties s with the assent of both parties after full knowledge. If 
such knowledge is afforded and it is made pldin what position 
the agent occupies,theneit is possible for the agent to act be- 
tween the parties; but, if and so long as thg dgent is the 


es 
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agent of one pąrty, he cannot engage to become the agent 
of another principal withoat the leave of the first principab 
with whom he has originally established his agency. 

ATTORNEY-GENERAL v. Pare, (1928) 1 K B 9(C A). 

Insurance (Unemployment)—Fatlure to pay contributions 
by the amployer—Summary proceedings—Employer ordered 
to gay a fine io the employees and also to pay contributions in 
respect of each of the employees during the preceding year of 
employment—Ciuil action by the Crown for further unpaid 
contributions—Right to recover—Unemployment Insurance Act 
(1920), S. 22, Sub-Ss. 2, 3, 6. 

The defendant employer has been summarily prosecuted 
under, the Unemployment Insurance Act (1920), S. 22 for his 
alleged failure to pay contributions in respect of two persons 
employed by him. On the hearing of the summonses an order 
was made by the Justices requiring the deféndant to a pay a fine 
in respect of each of these two persons, and also requiring him 
under Sub-section (3) of that section to pay contributions in res- 
pect of each of them during the preceding year of the employ- 
ment. In an action by the Crewn in the Civil Court for fur- 
ther unpaid contributions which could not be recovered in the 
summary proceedings before the Justices, Rowlatt, J., held that 
civil action for the balance of unpaid contributions is not sus- 
tainable. But thé Court of Appeal ‘reversed the judgment of 
Rowlatt, J., and held that an order made in summary proceed- 
ings against an employer does not peeveft the recovery from 
the employer of other unpaid contributions in respect of the 
game employee by means of civil proceedings. 





LEWIS v. GUEST, KEEN ASD NETILEFOLD, LTD., ETC., 
(1928) 1 K. B. 20 (C. A.). 

Workmen s compensation—Accident tn the course of the 
employment—Disabled to work to a certaim extent—Employer 
giving light work tn lieu of compensatton—Cesser of the light 
work owing to general sirtke—Revivey of right to compensa- 
tion—Workmen’s Compensation Act, 1897 (60 & 61 Vict. c. 
37), S. 1,-Workmen’s Compensation Act, 1906, S. 1+, 

Owing to an accident arising out of and in the course of 
employment, certain workmen received injuries and were un- 
able to continue the work. In lieu of*comgensation they were ° 
entitled to, fhey were given light work by the employer. Later 
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on, the employer was obliged to discontinue the services of these 
workmen owing to some serious situdtion in the labour market. 

Held, the workmen were entitled to be paid compensation 
although they ‘could not procure employment even if they were 
not injured. 


oy 
ata el wi 





LIGGETT (LIVERPOOL), LTD. v. BARCLAYS Bank, Lr êh 
(1928) 1 K. B. 48.” 

Banker—Instructions that cheques shoul be met, provid- 
od they are signed by two Directors—Neghigence—Cheques 
payable to trade credsiors of the company—Liabuity of thee 
banker. 

The plaintiff company gave instructions to its banker the 
defendant to honour its cheques provided they were signed by 
two of its directors. But the defendant bank met some ‘cheques 
which were signed only by one director, and those cheques 
were drawn only in favour of trade creditors of the plaintiff 
company. In an action for money had and received:, 

Held, on equitable principles, that as the liabilities. of the 
company had not been added to by reason of such payments of 
the cheques the defendants were-not liable arid were entitled 
to stand in the shoes of the creditors whom they had paid. . 





Ld 
LEIGH v. INLAND REVENUE AERE (1925) 


1 K. B. 73. 


| Revefiue—Super-tox—Lutevest on bonds—Paypremt ofi e 


arrears of interest in one year—Income of year in which hay- 
ment made—‘Receivable’, meaning of—Income-tax Act, 1918, 
S. 5, Sub-sec. 3 (c). P 

‘The assessee in August, 1918, bought a number of bonds 
of 3 company incorporated under the law of Canada. The bonds 
bore interest, but at the time of his purchase the interest was 
unpaid since July d, 1914. After the purchase, the arrears re- 
mained unpaid, and the succeeding instalments of interest re- 
mained unpaid until the middle of 1921, when a scheme was 
adopted and sanctioned by the Court in Canada in that. year. 
In consigeration of certain terms as to sinking fund and re- 
payment, the campany undertook to pay the arrears of interest 
and they at once paid the arrears up to 1919, as the scheme pro- 
vided. The Revenug Authorities had assessed him to supere 
tax for the néxt yeamon the basis that all that intérest was 
income of. 1921, and therefore assessabl& to super-tax*for 1922- 

G ae 
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23. The appellant (assessee) contended that those payments 
were .“ received” but not ““ receivable” in 1921, that they were 
“receivable” in 1914 and subsequent years and therefore the 
liability to super-tax belonged to those years and the sellers of 
the bonds were in the pésition of having the income ‘receivable’ 
down to 1918. PA; - 
e Held, (by Justice Rowlatt) that the interest on the bonds 
paid to the assessee'in August, 1921, was part of his-intome for 
super-tax purpoSes for the year ending April 5, 1923. For 
income-tax purposes “receivability” without receipt is- no- 
thing and the meaning of S.5 of Income-tax Act, 191%, must be 
~ receivability ” speaking of a debt which has been received, 
and means the date on which it is paid as distinct from the date 
on.which it was accruing. i 
KASLER AND COHEN v. SLAVOUSKI, (1928) 1 K. B. 78. 
Damages—Measure of—Sale of geods—Breach of war- 
ranty—Several successive sales—Whether costs incurred m 
actions betwean successive vendors can be ‘claimed from the 
oniginal vendor. by the 1st purchaser—-Test—Reasonable 
defence. - E “ie Lo 

. The plaintiffs, who were wholesale furriers, bought.some 
dyed rabbit- skins from the defendants for the purpose, as. the 
defendants knew, of their being made into fur -collars for 
women’s coats.© Having made the skins into fur collars, the 
plaintiffs sold thèm to a firm X who re-sold them to Y, who in 
turn sold to Z, a dr@per. Z sold a comt with one of these fur 
collars attached to it to a lady. The lady on using the collar de- 
veloped ‘ fur dermatitis’ Owing to antimony in the fur and so 
brought-an action against Z for breach of warranty on the sale 
of the coat. Notice of the action was given by Z to Y, Y to 
X, andX to the plaintiffs and the plaintiffs to the defendants. A 
judgment was given against Z for damages and also costs. Z 
claimed this amount together with his own costs from Y who 
paid the same. Y recovered the amount ke gawe to Z and 
also his costs from X. X again recovered the amount he gave 
to Y, together with,his costs from the plaintiffs, and, im an action 
by the plaintiffs against the defendants for breach of warranty 
on-sale ef the skins, IA 

Held, that, as there was nothing unreasonable in resisting 

the original action, the plaintiffs are entitled to recover from the - 
defendants the amount of. the damages. that the lady .gecovered 
ih the first aetion and. the amount of costseof that ‘action on both. 
sides, and*also costs for’ eatheof the intervening parties. 
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INLAND REVENUE COMMISSIOŅERS v. PAKENHAM, ETC., 
(1928) 1 K. B. 118. . 

Super-tar—Assessment—Setilement sm favour of a an în- 
fant—Directions to trustees to applyya part of the income ‘to 
the use of the tnfant—Direction for accumulation of the rest 
—Liabtlity of the trustee for-taxation in representative capacity 
—Income-tax Act, 1842, S. 41. 

Where properties were settled upon trust with a-direction 
that the trustees were to apply part of the i income for the main- 
tenance, education, etc., of the infant and accumulate the rest, 
and the trustee acted accordingly, - 

Held, that the trustee was not liable to be taxed in a re? 
presentative capacity in respect of the entire income from the 
properties including that which was accumulated and that the 
proper assessment ought to be upon the amount actually paid 
over for the use of the infant. 





Topp v. EGYPTIAN DELTA LAND AND INVESTMENT Co., 
Lro., (1928) 1 K. B. 152. A 

Income-tax—Limited Company incorporated and registered 
under the Companies Act of th? United Kingdom—Establ'sh- 
mient which the law requires in United Kingdom—Controt and 
management in a foretgn country—Directors residing abroad 
—Restdence—Liability of Company to tax—fncome-tax ‘Act, 
1918.(8 & 9 Geo. 5, c. 40), Sch. D, Case V. 


Where a company, incorporated and registered under the 


Companies Act of the United Kingdom, has its establishment, 


required by law in United Kingdom but its business is carried 
on wholly in a foreign country by the directors residing abroad, 
Held, that the company can have more than one residence 
and that for the purpose of inetome-tax it is resident in cae 
United Kingdom. 
* Swedish Central Ry. Co. v. Thompson, (1924) 2 K. B. 
255; (1925) A. C. 495 applied. 





Gowar v. Hares, (1928) 1 K. B. 19). . 

Third party procedure—Motor tnsurance—Action for 
dammageg against motorisi—Adding insurance company as 
parity—Rules ef the Supreme Court, O. 16, Rr. 48 & 52. 

In an action for damages sustained through the oe 
‘of a metorist in driving 4 motor cycle, generally speaking, ån 


Insurance Company ¢n which the motor cycle nay been insured 


-ought not to be added*as*a party’. 
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Nance v. NAYLOR, (1928) 1 K. B. 263 (C. A.) 
Landlord and Tenant—Lease—Action for ` non-pay- 

ment of rent—Decree for possession, rént and mesne 

profits in favour of the Fssor—Subsequent agreement—T enant 
undertaking to give up possession on a particular dote—Rekef 
jig forfetture—Competency of the Court to grant—Supreme 

ourt of Judicaturé (Consolidation) Act, 1925 (15 & 16 Geo. 

Sec. 49), S. 46, . 


In an action for ejection for non-payment of rent, judg- 
ment was given in favour of the landlord for recovery of pos- 
gession, rent and mesne profits. The landlord did not act upon 
that judgment with undue haste, and the tenant was given time 
to pay rent, mesne profits and costs. It was also notified to the 
tenant that, if rent and mesne profits and costs were paid, the 
order for possession would not be executed. The tenant failed 
to comply with this condition whereupon the landlord decided 
to execute the writ of possgssion. But an agreement was en- 
tered into between them by which the tenant undertook to pay 
out the arhount of debts and costs under the di. fa. and to give 
‘vacant possession of the premises by a certain date, in considera- 
tion of the landlord withholding the execution of the writ of 

; possession. Subsequently the tenant applied under S. 46 of the 
‘Supreme’ Court of Judicature Act, 1925, for relief from for- 
feiture and Claygon, J., granted the relief. 

Held (on appeal by the landlord) that the agreement 
signed by the tenant dlid not preclude the court from granting 
relief against forfeiture. 





CORRESPONDENCE. 
A LEGAL AID SOCIETY FOR MADRAS. 
“To ° 
THE EDITOR, A 
MADRAS Law JOURNAL. . e 
Sm, 


I crave the favour of a corner for the followingefew lines 
in your Journal:— 

Ther& has been, since 1925, in existence in Bombay % Society 
called the Bombay Legal Aid Society. The “object of the 
Society is to undertake, promote and develop legal aid work, tq 
eficourage, the formation of new legdl aideorganisations and to 
co-operate whh the judiciary, the bar, anf all organisations i in- 
tereSted in’the administration’ of jusfice? so as to make’ justice 
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accessible-to the poor and to reduce the costs of litigation. - Any 
person desirous of engaging in any form of legal aid work is 
eligible for membérship. _ Mr. N. M. Joshi, M.L.A., of the 
Servants of India Society is the President and Mr. H. A. H. 
Payne, who is the President of the Bombay Incorporated Law 
Society, is Vice-President of the Society. The Society counts 
among its members Vakils, Solicitors, and Advocates besides 
laymen in sympathy with the movement. 


The Society gives free legal advice and assigns from among 
its members Vakil, Attorney or Advocate to conduct litigation 
free of charge in those cases in which it is satisfied that the 
applicant is too poor to pay for such assistance and that he hfs 
a case worthy of support. The applicant has to pay only the 
Court costs and out-of-pocket expenses. If ‘the applicant is 
too poor to pay even the Court costs, the Society advises and 
assists him in seeking relief in forma pauperis. The Reports 
of the Society show numerous instances in which but forthe ° 
legal aid given by the Society, the litigant would have been pree |, 
vented from objaining justice. The authorities in the local . 
High Court, Small Causes Court and the Magistrates Courts 
appreciate the services which the Sociéty by its members is able 
to render in securing justice for the poor and ‘have permitted 
boards containing information about the Society tobe put up 
in their respective Courts, and whenever deserving cases come 
to the notice of the presiding officers, they “are made over to 
the Society. Sir Norman Macleod, the late Chief Justice of 
the Bombay High Court, who had an oportunity to watch the 
work of the Society, has contributed an appreciative article on 
the Society and its work in the current number of the Bembay 
Law Journal. Te 


I beg respectfully to urge upon your readers the necessity ~ 
of starting legal aid work on an organised scale in your city” 
It is always an advantage to have a constituted and recognised 
Society te which a poor man can have recourse and which, if 
he can establish his claim to relief, will advise him and, if neces- 
sary, procure the proper representation of his case before a 
Judge or a Magistrate. In a large city like yours there must ° 
be a wide scope for such a Society without in any way trenching , 
upon the work done by lawyers in the ordinary course of their ` 
business for remuneration. i "an Ta 

he formation of a Legal Aid Society in this great city œ 
concerns the whole profession and I trust thas there may be 
found members wilting to interest’ themselves in the move- 

e e 
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ment and take early steps to form a Society there. I shall be 
glad to furnish any further information about the Bornbay 
Society, its constitution, procedure and work, to any of sur 
readers on his writing to, me for the same. 


Yours truly, 
Nayan-H. PANDIA, M.A., LLB., Ea 
e au _ Solicitor, High Court, Bombay, 
. si Honorary Sàcretary, 
`a -- - - THE BOMBAY LEGAL Am SOCIETY, 
~ 8th February, 1928, 
Fort, BOMBAY. 


e 





" JOTTINGS AND CUTTINGS. 


Maiden Names for Wives——German wothen may, says a 
British United Press message from Berlin, retain their maiden 
names after marriage, according to the decision of the Berlin 
Bar Association. But the Berlin lawyers declare that, 
according to the law, the maiden name must be attached to the 
husband’s name by a hyphen. This ig regarded as a concession 

to “hyphenated feminism.” The question arose after a woman 
lawyer. Dr. Hasslachtr-Friedenthal, hati been summoned to 
purt and ordered to abandon the use of her maiden name in 
conjugction with her husband’s name. The Bar Association 
declared, however, that married women may legally employ 
their maiden name in private life only, ard that it is an infringe- 
ment of the law to use the former name imdealing with Federal, 
State, or Municipal authorities.—L. J., 1927, p. 466. 





Death of Judge after Part-Hearing—A point of considera- 
ble interest was discussed i in the Court of Appeal last week, 


' namely, the position arising when the Judge hearing the case 


dies befor¢ its con¢lusion. The case in question had, been 

part-heard by Fraser, J., when he fell ill and diad; aad the 
parties agreed that instead of having the case heard ab inito, 
they would ask Acton, J., to continue the hearing after reading 
thee shortharfd gotes of the ‘earlier proceedings. The normal 
course, would-have been a ‘re-hearing of the whole case; and in 


some instances the impression made on the mind of the Judge 
by the demeanour of the witness weuld have been an important 
factor which would not appear in a verbatim report of the pro- 
ceedings. <The parties had, however, agreed as to the course 
to be adopted; but in the Court of Appeal a doubt was express- 
ed by the Judges as to whether the consent of the parties would 
avail to regularise proceedings which would otherwise be in- 
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valid. Although no precedent could be cited of a similar ~ 


case, it would be indeed extraordinary if the parties, Who 
could validly come to a settlement at any stage of the proceed- 
ings, could not properly agree as to the facts or the evidence 
upon which the case should proceed from the time of the 
untoward circumstance of the Judge's death —L. J., 1927, p. 
471. i es S 


@o c= 





A. Feminine Judge.—A woman has been appointed a Judge 
in Sweden. Miss. Marguerite Crangott, after a university 
career and practice in the High Courts, now presides at one 
of the Stockholfi Courts. —L. J., 1927, p. 483. ` 


m ae 


How Judges are chosen.—Were judicial vacancies to be ` 


filled by open competitive examination—open, that is to say, 
to all eligible members of the Bar—it is possible, and perhaps 
probable, that the names of the successful candidates would 
not always be identical with those in faet chosen in the prevail- 
ing, and in many respects wiser, way. History records that 
all sorts of considerations weigh with the selectors.. The age 
of the candidate; the nature of his practice at the Bar; if he is 


an M. P., the security or insecurity of his seat; whether he is- 


in the right line of succession; his merits and his health; and 
although in a far less degree now than aforetime, his political 
history. ; 22,3 


To be an A.-G.’s Devil is, of course, to be in the right’ 


line. „Sir Edward Clarke has told ‘of that bright and happy 
summer morning of June 14, 1879, wher, on arriving at his 
chambers, he found:a letter from Holker, A.-G., offering him 
the post of Devil. He refused; and Holker asked him for 
the names of the next best. He gave them, and he gave them 
good; J. C. Mathew and A. L. Smith. But J. C. was not 
a man of strong physique and was certain of gn early judge- 
shipi- -A L. was. stong, robust, and fudicially uneeptain. 
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“Then,” -said the A. G., “I will give it- to him”; and 
he did.—L. J., 1927, p. 483. ; 





Sir Edward's PasæOver—The passing-over of Sir 
Edward Clarke himself for a Law officership in 1885 was one of 
the most curious examples of the selective method. Merit and 
the expectation of the profession: pointed to Macnaghten as the 
new A.-G. and ta Sir Edward as S.-G. Macnaghten was 
senior to Webster and to Clarke; he had, says Sir Edward, 
a large practice and a safe seat. His qualities were such that 
hg, a Conservative, had been offered a judgeship by a Liberal 
Government. Giffard, in fact, offered Macnaghten the Home 
Sécretaryship and the reversion of the Chancellorship; but 
Macnaghten, seeing as in a glass darkly the hale longevity of 
the future Lord Halsbury, and rightly esteeming the immediate 
and proximate rewards better than all the.uncertain glories of 
the Giffard reversion, declined the flattering offer. 


a ‘To Clarke there came no emissary and ng offer, and he 
pulled never a‘string: What the world expected did not 
take place. Deeply affected, no doubt, by the reported in- 

. security bf Sir Edward’s eeat at Plymouth, the selectors 
appointed Webster A.-G. and Gorst Solicitor; a passing-over 

, ‘Which profoundly affected Sir Edward’s subsequent career, 
and afforded, incidentally, a glaring example of the occasional 
demerits of thé selective method—L. J.. 1927, p. 484. 


Week Bench and Strong Bar.—lIt has recently been written 

that the High Court Bench is likely to get worse and worse and 

c the- Bar to grow better and better; insomuch that the Bench 

will, in time, be dominated by the ov owering personalities 

which remain at or within the Bar. e observations were 

made in connection with the talk about the judicial vacancies 

and the manner in which they are filled. Meri with big prac- 

tices at the Bar do not want judgeships; what is five thousand 

. as compared with twenty, thirty or forty thousand? Law bfficers, 

it was said, would not take an ordinary judgeship; they- leave 

f such small -matters to the “Devil,” and if they cannot gee what 

. they want, they continue at the Bar when the Govtérnment they 
serve and adorn goes out.after an election. ° 


_ [Yet it does not work out quite in thig way. e The great 
Judge is not always, or often, a man who at the Bar commandéd 
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the biggest practice. The conditions referred to have existed 
for many years; yet the Bench shéws nowhere any symp- 
tom of being dominated by the big personalities. And in cases 
where the higitly-feed silks have earned big fortunes there is in 
the Bench an attractiveness and a dighity, a security, and a 
traditional longevity, which appeals, in time, to most—L. J., 

1927, p. 499. . 





A.-G.s and Judgaships—To assume fhat -an Ant 
ney-General has a right to any judicial vacancy, if he desired 
it, is wrong. According to the best opinions, the Attorney- 
General has now no right to claim any particular judicial office.e 
From the days of Lord Coke onwards the Chiefship of -the 
Common Pleas was the “pillow of the Attorney-General”, But 
apart from the Common Pleas he was entitled to nothing,’ and 
with that Chiefship his pillow disappeared. The Attorney 
could not demand theeChief Baronship of -the Exchequer, nor 
the Chief Justiceship of the King’¢ Bench, nor the Mastership 
of the Rolls. Sir W. Garrow, Attorney-General, tried hard, 
on the death of Thompson, C. B., to secure the Chief Baron’s 
throne, but Lord Eldon was adamant. No Attorney-General, 
he was able to demonstrate, had been appointed Chief. Baron 
for centuries.—L, J., 1927, p. 500. ig : 





Lawyers Avoid Litigation—Lord Carson had a “running 
down” experience in which his legal wisdom appeared at d 
somewhatelater stage than tn Lord Westbury’s case. Presid- 
ing at a recent lecture by Mr. D. N. Pritt, K. C., on “The Law ° 
of Principal and Agent,” he observed that he never realised how 
difficult that law was until his chauffeur—naturally, a most care- 
ful driver—knocked a man down in Regent Street. 

He had statements that day from all who were concerned e 
in the accident, and every statement was curiously diverse from 
all the others on material points. There was, in fact, no 
agreement &ven a$ to the place where the accident occurred, or 
as to the direction in which any of the witnesses were going at 
the time? In the. circumstances Lord Carson took the only . 
wise and proper course. He made up his mind to pay the man 
and getefid of the case and have no costs on either side. 

“ There is ‘another unreported case of a legal personage 
whose car collided with another near a country inn during clos- 
ing hours on, a Sunday afternoon. The inn was locked up arfd 
desérted, and a- victim of the accident appeared to be on the 

H e 
e 
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point of death. The legal personage did not hesitate: he broke 
into the inn, removed and carried away some brandy and saved 
the patients life. The indignant landlord was subsequently 
squared, and the felony, if any, compounded.—L.J., 1927, 
p. 500. ° 


— 


* The Future of owr Jurisprudence —“ Fictions,” observed 
Mr.» Augustine Birrell, Q. C., on December 13, 1900, “have 
played their part. Judge-made Law has played its part. To 
Statute Law belongs the future. Let us pray for well-drawn 
Statutes.” 

. Twenty-seven years have passed; and at the opening of the 
twenty-eighth, looking calmly and dispassionately at the Books 
of Statutes, and endeavoruing, so far as in us lies; to remember 
the Statutory Regulations and the Private Acts, we can only 
repeat With humility, Let us pray without ceasing: for the 
need is great. The evidence of the years have proved that 
Augustine Birrell was not entirely wrong in his reckoning. 

Fictions and Judge-made law have played their part ever 
since. Their usefulness continues to be spent; but they still lag 
superfluous on the legal stage. Lawyers understood legal 
fictions; there are probably a few who are not entirely confused 
by some,recent examples of “Judge-made” law; but there is no 
man living who can declare with certainty. the whole meaning 
of a modern Statute. Those who study Hansard, and observe 
the man-handling which a Bill receives before it finally emerges, 
maimed and bleeding, as a Statute, cên only marvel that its 

e words are still in some degree coherent and intelligible. Yet to 
such, said Augustine Birrell, belongs the Future. Let us, 
indeed, Pray.—L. J., 1928, p. 18. 





; Tha President as Journalist—Lorf Merrivale, like Sir 
Edward Clarke, began his effective career as a journalist; and 

in 1882, while the famous Q. C. M. P. was engaged on a 
political tour in the North of England acĉompañied by his 
newly-wedded bride, he had “a special piece of good fortune 
in the admirable reporting of his speeches by a young reporter 
who was sent by the Western Morning News” to accompany 

e Clarke’s progress from town to town. The young “ceporter 
~ was Henry E. Duke. “It has been my privilege” observes Sir 
Edward, “to be of some use to him in the career which, resembl-, 
ing my own in its course through the Reperters’ Gallery to the 
Bar and P&arliament led him to the high pest of honour and of 
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danger, the Chief Secretaryship for Ireland”—and later, to the 
Rresidency of the Probate Division*and a peerage. 


A sound lawyer, Sir Edward describes him, an impressive 
speaker, calm in judgment, firm in decigion, of untiring industry 
and of unswerving rectitude. The quartette of “younger men,” 
any one of whom Clarke regarded as fully capable of takin 
his place at the Bar—Rufus Isgacs, John Simon, F. E. Smith 
and H. E. Duke—all were politicians and, verily, all haye 
“got on”. Lord Reading, Lord Birkenhead, Lord Merrivale: 
and Sir John off to India for glory and back to a peerage, if 
he wants it—L. J., 1928, p. 42. 





Sir John Simon’s Retirement—It is but a few weeks 
since Sir John Simon, on his acceptance of the Chairmasship 
of the Indian Statutory Commission, intimated that this in- 
volved only a temporary interruption of his work at the Bar. 
and that he would resume his practice after Easter. Second 
thoughts, however, have expanded this temporary withdrawal 
-Írom work into £ definite retirement, and Sir John will not 
return to practice at the Bar. That the Courts will know him 
no more would be a rash prophecy. At the age of forty-two 
he refused the Chancellorship, and incidentally made way for 
Lord Buckmaster’s -brief occupation of the Woolsack. That 
was a choice of a political eareer which the subsequent course 
of events did not, perhaps, justify, but there were consolations, 
and Sir John Simon’s «eturn to the Bas gave him an easy 
predominafice in advocacy, and an income, no doubt, «com- 
mensturate with that predominance. Lord Birkenhead, who 
ought to know something about these matters, has said that 
had Lord Buckmaster refused the Woolsack, it is as certain 
as anything can be that, he would to-day be earning an income 
of 30,0001. to 40,000/. a year. Sir John Simon did refuse, 
and the estimate for him could hardly be less. But, as in 
1915, so again nqw, other ideals than the continuance of tm- 
rivalled success at the Bar have prevailed, and Sir John Simon 
will embark on his new career with the good wishes of the 
whole profession. Immediately it gives him the opportunity 
of great gervice in reconciling the benefits of British Govern- 
ment with the aspirations of the Indian peoples. Beyond that 
` it is needless to look, but politics is an uncertain game, and 
the cold shade of oppositiqn may very well give place in the 
future to mere actige responsibility, and to e conspicuous 
achievement,—L. J., 1928 p. 45, > ° r R 
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Ex-Irish Judges and the English Bar—The ruling of the 

Bar Council, which extemds to pensioned ex-Judges of Ire 

land the right to practise in England under the usual condi- 

tions, if they have been called to the English Bar, will probably 

not lead to any seriou” invasion from the sister island. 

Judges who have retired are not usually in the mood for 

forensic struggles .and conflicts. The question arises, now 

that this concession is made, whether retired English Judges 

night, without objection, enjoy a similar privilege. The com 

cession would probably be accepted by the Bar only on the 

assumption that very few would make use of it. It would 

<ause much perturbation if, in addition to the usual competi- 

tion which comes from below through the Bar Examination, 

it became the-fashion for Judges to retire from the Bench only 

to resume at the Bar, and so place the rank and file of practi- 

tioners “between. the upper and the nether mill-stones. In 

. former times, of course, when a Judge}s tenure of office de 

pended on the continuanceeof Royal favour; a return to the 

Bar was not unusual; but between those times and our own 
there is no comparison. —L. J., 1928, p. 47. 


Dock Briefs and Wigs.—Another matter of considerable 
importance to members of the Criminal Bar was settled by the 
Bar Council in holding that it ise pertnissible for gounsel to 

e leave’ the Court on hearing a prisoner ask for a dock brief; 
butethat it is improper on such an occasion for a barrister to 
remove his wig. This finding has met with general approv- 
al, as laying down a fixed rule where the former diversity of 

e practice and opinion had led to much discontent. The wig 
is now so much an established and inseparable accident. of 
forensic costume that its removal in Court, and especially for 
the purpose of avoiding a dock brief, has bten sa&i to savour 
of indecency. Yet the wig is not as old as the Constitution. 

. The “serious dress” which was considered proper to the Bar 
in the days of the Commonwealth did not include a wig; that 
was .introduced in the time of Charles II, and“, counsel 
have continued to this day the “bands of theeCommonwealth 
with the head-dress of the Restoration”. . The black robe 
@ates from the, death of Queen Mary, ae not, as commonly 
Supposed, from ‘that of Queen fame: ae J., 1128, p. 47. 
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K. C’s £53,000 Fee.—What is believed to be the biggest 
fee ever paid to a barrister is, says Reynolds News, to 
be given to Sir Leslie Scott, K. C., M. P., for work 
which he pas undertaken in India. He is to re 
ceive a fee of 53,0001., with a “refresher” of 2001. a ‘day 
during the three months that he will be away making his total 
earnings for that short period more than 70,000. Sir Leslie 
Scott, who was Solicitor-General in 1922, and is among the 
best-known K.C.’s at the Bar, sailed from London on December 
29 to advise the Indian States and Princes as to their legal and 
constitutional positions with regard to the Statutory Commis- 
sion now on its way to India.—L. J., 1928, p. 79. 





Laughter în (Privy) Counctl.—The Judicial | Coni- 
mittee of the Privy Council is a Board pre-eminent in 
prestige and impressiveness; and the atmosphere of the 
little back room in which it performs its high functions 
is not such as to encourage the spirit of levity. Yet even King’s 
Bench Court IV was never, even in the happy days: of Darling, 
J., more merry than their Lordships in considering an appeal 
from British Honduras touching the testamentary gifts of Isaiah 
Emmanuel Morter to the “Parent Body of the Universal Negro 
Improvement Association for the African Redemptton Fund”; 
an association which, it was alleged, could not lawfully be the 
recipient of the gifts aforesaid, by reason of its alleged revolt- 
tionary and warlike aims. In proof whereof the Universal 
Ethiopian Anthem was cited, which spoke of foes and yictories, 
swords and armies and banners. : ° 

Tt was not to be supposed that such a topic would “fail to 
remind Lords Carson, Shaw and Haldane of the revivalist 
hymns of their happy youth, or of the Salvation Army. 
Analogies leaped happily to their minds and tongues accordingly; 
&nd for a few brief moments the Judicial Committee of the 
Privy Council may be said to have relaxed. —L. J., 1928, p. 81. 





Peculiarities of the Judicial! Cmmitiee—There are" 
two „peculiarities about the Judicial Committee of the, 
of the Privy Council. In the first place, its decisions are not’ 
binding upon other Courts; secondly, a dissenting judgment is ` 
an impossibility. en the House of Lords expressed differences 

of opinior? are nofguncommon ; but in the Privy, Ceuncil a mem- 
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ber of the “Board” who does not agree with the majority must 
forever hold his peace. It never delivers a judgment. The 
so-called judgment is no more than a statement of the reasons 
by which the Committee will be governed in tendering advice 
to His Majesty. ° 

The rule that a joint opinion shall be given without dis- 
closing “how the voices and opinions went” is now 301 years 
old. „It is contained in Article 4 of an Order in Council made 
on*February 20, 1627. But it has been broken on occasion. 
In a reported case Dr. Lushington intimated that a particular 
judgment was not unanimous, and after the decision in Ridsdale 
vy Clifton, where an appeal by a clergyman who had 
offended in matters of ritual was dismissed, Sir Fitzroy Kelly, 
C.B.; allowed it to be known that he was not of the same min 
as his solleagues—L. J., 1928, p. 81. i 
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BOOK REVIEWS. 


THE Apvocacy SERES, Vor. I—ILLUSTRATIONS IN Cross- 
EXAMINATION, by Messrs. P., Ramanatha Aiyar and N. S. 
Ranganatha Aiyar. Price Rs. 4. 

It is with pleasure we welcome the first volume of the 
Advocacy Series entitled “Tllustrations in Cross-Examination” 
written jointly bẹ Messrs. P. Ramanatha Aiyar and N. S. 
Ranganatha Aiyar, with a foreword from the pen of the Advo- 
cate-General of Madras? Looking atthe outstanding figures as 
appellate lawyers and also the comparatively few instances of 
note among lawyers conducting original suits, we cannot but be 
sorry to trace the cause to the want of proper training and 
healthy leadership. It is perhaps,this which has prompted the 
authors of this book to collect illustrations of the best English and 
American advocacy and present them to the members of the 
legal profession. Originality and intuition, better cultivated by 
the lawyer who conducts trials, may get chastentd by fis going 
through the pages of this book which contains some of the rare 
„achievements in the field of cross-examination. Records hate been 
left to us of the advocacy of men like Scarlett and Sir Charles 
Russell, no mean personalities, and it ês an inordinate joy to be 
< Impressed with their splendid performances. THe variety of 
methods of cross-examination, of which this volume is full, 
brings home the fact how great is the art anddhow much gehuine 
study on our paet a subject as this deserves. ® The arrangement 

. 6 . 
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of the subjects is really fine and is made quite interesting by the 
choice gleanings from famous trials.* . Indeed, the select passages 
from the writings of men like Cox, Harris, Elliott and Wills 
regarding thé principles that an advocate should place before 
himself in order to achieve his end are so ably brought in as to 
leave scarcely room for us to doubt the statement that “How 
difficult the art of cross-examination is, only those who have 
tried can appreciate”. The book, as it is, supplies even to the 
most careless reader matter for interest. As*we skip from one 
subject to another, the specimens of some of the past-masters 
in that art really enliven us and we are all the better in spirits 
after closing the book. 5 


Though we are handicapped by the dearth of records of 
Indian advocacy, we feel that the few scrappy informatiops we 
have, may well be given a place by the authors-of thi book in 
the volumes yet to see the light of day. We are sanguine of 
the enthusiastic reception this bogk will get from the legal 
world.—K. C. 





THe TRIAL oF ADELAIDE BARTLETT. Edited by Sir John 


Hal, Bart. Notable British Trials Series. Published by . 


Messrs. Butterworth & Co., Ltd. Price Rs. 68-0 

“The Trial of Adelaide Bartlett,” edited by Sir John Hall, nar- 
rates in the introduction the facts of the case,-which are quite 
alluring, since “there ig a peculiar fascination about a case of 
poisoning®. The rest of the book sets out fully the. trial, 


which yields to none of the previous volumes of the British’ 


Notable Trials Series, in its valuable instructions to the lawyer, 
seeking guidance in the great arts of cross-examination and 
forensic eloquence. Iftdeed, we do not seek Mr. Edward 
Clarke in vain for a quick perception of the smallest details when 

ining witnesses, or for the brilliant effects of rheto- 
tic when addressing the jury. His bold plunge into the medi- 
cal jurispridence’ and his emerging out with theories to create 
opinion in favour of the great improbability regarding the appli- 
cation of liquid chloroform by the prisonér to her husband 
strikes us not only as remarkable but as an instance of the all- 
comprekensiveness of the lawyer’s intellect. We believe, that 
receptive minds, which are eager to achieve fame as criminal 
Jawyers, will derive much benefit from such books. Hence oyr 
pleasuré, at the additton of one more book to the widely known 
Trials Series.—K. C E Ai 
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“Soar Busses,” by S. V. V. Printed by Huxley Press, 
Madras. Price Re. 1. .° : ° 

This tiny volume contains a few humourous sketches by 
Mr. S. V.. V., who may be quite familiar to tHe readers of 
“The Hindu”. We begin with ‘An Elephants creed in 
Court’ and pass on to ‘An experiencé and prescription’ of a 
railway passenger. : We are amused at the discomforts of 
ong ‘In search of a son-in-law’ and feel happy in the recol- 
lection ‘when I ‘was twenty’. We linger ‘in the Mofussil 
Law Court’ only to skip on to a discourse on the ‘ Vanity in 
a Railway Train’. We enjoy ‘The wandering gipsy’ with 
Ris sweet prophesies and strange requests, ‘The country cou- 
sin abroad’ becoming alive to the feverishness of city life, and 
the ‘worry over the slippers’ so common in every-day life, 
though ye finally end with misgivings of the modern vogue 
of female education in ‘My wife’ and ‘My daughter Visa- 
lam’. The subjects are treated nicely; though we hesitate 
to own that they have beer wrought too skilfully to betray 
any conscious attempt at humour. But the book, as it is, may 
not fall short of the expectations. These ‘Bubbles’ by their 
translucency, may please the fancy of many a mind, eager to 
be diverted by moments of thoughtless pleasure.—K. C. 
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LAW REPORTING* 
SCOTCH, ĪRISH AND COLONIAL REPORTS. ° 


It is not until 1537 when the Court of Session (as the 
Supreme Civil Court fn Scotland ig called) was established that 
settled forms of procedure can be said to have been establish- 
ed or judicial decisions treated as binding precedents in that coun- 
try. The Court of Session consists of 13 Judges acting in an in- 
ner and outer house. The inner has two divisions with four Judges 
each, the first being presided over by the Lord President of the 
whole court and the second by Lord Justice Clerk. The history of 
this office bears remarkable resemblance to that of the Master of 
the Rolls in England. Tn the outer house, five Judges call- 
ed Lords Ordinary sit in separate courts. Appeals may be 
made from the Lords Ordiuary to either $f the divisions of the 
inner house and if the occasion demands the opinion of alle 


the Judges may be taken. From the Court of Session appeals . 


lie to the House of Lords. Morison’s Dictionary of decisions 
and Brown’s synopsis @f decisions contain abstracts of deci- 
sions from 1540, but regular reports date only from 1621+. 

< Court of Session cases date from 1821. The first series, 
known as Shaw and Dunlop, covers the period from 1821 to 
1838; the Second; Dunlop,- Bell and Murray, from 1838-1862, 





*The thirteenth of a series of lectures arranged by the University of 
Madras delivered by Mr. B. Sitarama Rao, Vakil, High Court. 

+ Durig’s reports (1621-1642), Gilmour and Falconer (1661-1666), Gil- 
mour- and Falconer (1681-1686), Stair (1661-1681), Dirleton (1665-1677), 
Fountainhall (1678-1712), Harcarse (1681-1691), Dalrymple (1698-1718), 
Forbes (1705-1713), Bruce (1714-1715), Kames (remarkable) (1716-1752), 
Kames (elect) (1752-1468), Elgar (1724-1725), Clark Home, (1735-1744), 
Kilkerran (1738-1752), Feiconer (1744-1751), Hailes (766-1991), Bell (1790- 
1792), Bell(1793-1795), Hume (4781-1822), Fachilty of Advocates (1752-1841). 

I 
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the third known as Macpherson from 1862 to 1873, the fourth 
known as Rettie from 187 to 1895. Fraser’s Reports cover tha 
period from 1898 to 1906. Since 1906, a new series commences, 
the citation for which is 1906 S. C., an so forth. 
The Court of Justiciary was instituted in 1672. It is the highest 
criminal court. The Lord Justice General (Lord President), 
Lord Justice Clerk and five other Judges form the High Court of 
Justiciary. There is no appeal from the Court of Justiciary to 
thè House of Lords : Mackintosh v. The Lord Advocate (1). 
The reports of the justiciary cases are Shaw and Dunlop (1819- 
1831), Syme (1826-1830), Swinton (1835 1841), Broun (1842- 
4845), Arkely (1846-1848), Shaw (1848-1852), Stuart, Milne 
and Peddie (1851-1853), Irvine (1852-1868), Couper (1868- 
1885), White (1886-1893), Adam (1903-1906). Since 1906 
Court of Justiciary Cases are reported along with Court of Ses- 
sion Cases and the citation’ is (1906) S. C. J., and so forth. 

Scottish Law Reporter from 1865 up ¢o date and Scots Law 
Times from 1893 up to date report all the courts without distinc- 
tion. 

The Scotch cases decided in the House of Lords from the 
time of the Union will be foung reported in Robertson (1707 to 
1727), Craigie, Stewart and Paton (1726-1821), Shaw (1821- 
1824), Wilson and Shaw (1825 to 1835), Shaw and Mclean 
(1835-1838), Maclean and Robinson (1839), Robinson (1840 to 
1841), Bell (1842 to 1850), Macqueen (1851 to 1865), Paterson 
(1851 to 1873). The Scotch and Divorce cases cover the 
period from 1866 tod875. The decisions of the subsequent 
period. will be found reported in the Appeal Cases. * 

Though to start with, the Scotch Law was substantially the 

“same as the English, the late establishment of centralised courts 
and the influence of France made the two systems depart 
considerably, the law of Soctland being largely modelled 

“on the Digest and the Law of France. Such was fhe 
state of affairs at the time of the union in 1707, 
but since then the law in the two countries ehas been 
assimilated on many points. The criminal law of the two coun- 
tries is now almost identical though the procedure differg in many 
respects. As regards the civil law the same Bill 
of Exchange Act governs both the countries. Similar- 
ly with the Workman’s Compensation and the Sale of 
Goods Acts. The maritime law also is substantially the 
same. Similarly the law of torts and the law as to stregms and 
ES EAN EE E See LS 


° d. (186) LR2AC41.° 
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waters. Still there are many points of difference. The theory 
of the Scotch criminal law is that the Supreme Criminal Court 
has power completely to punish (with the exception of life and 
limb) every act which is obviously of acriminal nature though it 
be such which in time past has never been the subject of prosecu- 
tion. This view is not generally accepted in England though there 
is a decision which sounds in the same sense: There is no classifi- 
cation in Scotch criminal law of crimes into felonies agd 
misdemeanours as in the English. The Scotch Law does not 
know . the distinction between Equity and Common Law. 
Consideration is not necessary to support a contract, 
and mistake of law invalidates contracts. There is no distinc? 
tion between contracts under seal and simple contracts; the 
distinction is between oral and written, and a written contract 
can be superseded only by another contract in writing, There 
is no statute corresponding to the Statute of Frauds in Scot- 
land. Partnership is a distinct entity under that law. Tres- 
pass is not actionable withdut malice or substantial 
damage. There is no absolute power of disposition generally 
by will to the prejudice of wife and children. Actions by 
Lord Advocate or by relation to protect charities is unknown in 
Scotland and, as a result, suit by private individuals is recognised 
for the purpose : Dundee Harbour Trustees v. D & Y Nicol (2). 
The Scotch pleadings had never the subtlety and over- 
refinement they had in England. ®Some of the 
Scotch terms to which we have been in recent times familiaris- 
ed by Scotch Judges inthe Privy Council may be noted: a state- 
ment of Claim annexed to the summons is condescendente, the, 
plaintiff is pursuer, the defendant defender. Decree is the judg- 
ment of the court. Interlocutor is also used meaning a judg- 
ment. Condemnatur is a decree in favour of the pursuer, absol- 
vitor in favour of the defendant. A mere dismissal does not, 
operate as res judicata. A decree in foro is one pronounced 
after the defender has “ compeared and pronounced his defences” 
and a decrge in absence is one passed against one who had not 
appeared at all. By the Court of Session Act, 1868, 31 and 
32 Vic, a decree in absence has the same effect as a decree in 
foro after the period assigned has expired. Multiplipoynd- 
ing is in familiar English interpleader; arrestment is’ garnishee 
proceedings; accretion in addition to its ordinary meaning is 
also used to denote the rule title feeds estoppel. Inhibition*is 
*attachrgent. Interdict is,injunction. Rei Interventes is th 
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doctrine of part performance, and Homologation is conduct by 
which a man is estopped ftom denying the legal validity of an 
imperfect document. The obligation of a surety is caution. 
Conquest and singular syccession correspond to ‘purchase and 
inheritance of English Law. Approbate and Reprobate is the 
Scotch counterpart of the doctrine of election which has been 
held applicable by the Privy Council to India as a principle of 
universal jurisprudence. The doctrine of laches appears as Mora. 
Unlike the English Law, the Scotch Law compels a person to in- 
demnify the relations of a deceased person for whose death he 
is criminally responsible. This is known as assythement. The 
tule as to liability for maintenance of relations is known as 
aliment. The Scotch- Law imposes the legal obligation on 
father, failing him, mother, failing her, grandfather, of main- 
tainirfy infarit children and also recognises the liability of sons to 
maintain their indigent parents. In the case of illegitimate 
- children, father and mother are equally liable. The Scotch Law 
also recognises a species of trust known as alimentary trust 
for the benefit of persons other than the settlor which is not 
assignable nor attachable by creditors. On points of general 
jurisprudence, construction of statutes and on all points where 
the English Law and the Scotch Law are identical, Scotch prece- 
dents may be of value to us here but there has hardly been an in- 
stance in which Scotch decisions other than those of the House 
“ of Lords have bæn cited in India. Many valuable decisions on 
general law are to be found in Scotch appeals and are cited in 
India. bs a 28 
. Irish Reports stand on a different footing, as, both in point 
of substance and terminology, the Irish Law does not differ sub- 
stantially from the English Law. The Common Law was in- 
troduced into Ireland early in the reign of John and Courts of 
e Justice were set up in conformity with laws of England. We 
have the same distinction between Equity Courts and Common 
Law Courts and the same distinction between Common Pleas, 
Kings Bench and Exchequer. The Judges also were called by 
the same names. We had the Chancellors, Vice-Chancellors, 
Masters of the Rolls, Barons, Chief Barons and Lord Chief 
Justices. The Supreme Court of Judicature Act of 1877 
established in their stead one Supreme Court of Judicature 
consisting of all the superior courts of law and the, Equity Court, 
Céurt of Probate, Court of Matrimonial Causes, Land Estates 
Court and the High Court of Admiralty. The Land Estateg Court” 
isa peculiat feature of Ireland arising from the system of state 
loan and campulsoty sale of holdings tq tenants in occupancy 
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instituted by the various Land Acts. The Supreme Court was 
as in England divided into a Court of Appeal and the High 
Court of Justice. The High Court of Justice originally con- 
sisted of five’ divisions: Chancery, Queen’s Bench, Common 
Pleas, Exchequer Chancery, Probate and Matrimonial. By the 
Judicature Act of 1897, Exchequer was amalgamated with the 
Queen’s Bench and by the same, Act, Probate, Admiralty, Bank- 
ruptcy, Matrimonial and Admiralty were administered as part 
of the Queen’s Bench. The Chancery Division consisted of the 
Lord Chancellor, the Master of the Rolls, the Vice-Chancellor 
and the Land Judge. The matters assigned to the various divisions 
followed English lines and the rules of practice also have been” 
assimilated as far as possible. The Court of Appeal consisted of 
certain ex officio Judges—two ordinary Judges, Lord Justices of 
Appeal and Additional Judges who have held certain, judicial 
offices and consented to act. The Lord Chancellor was 
the President of the Gourt of Appeal. The jurisdiction of the 
Crown cases reserved was vested ih Judges of the High Court 
or any five of them of whom the Chief Justice must be one. 
No appeal lay ina criminal matter save for an error of law 
apparent on the face of the fecosd. From the decision of the 
Court of Appeal the appeal lay to the House of Lords. “Before 
the union there was a great deal of controversy * whether 
the appeal from the Courts in Ireland lay to the 
Irish House of Lords or also to the English House 
of Lords which was settled only in 1772 in favour of 
Ireland. „But Since 1800, „the date of tHe union of Ireland 
with England, the appeals lay to the House of Lorts ine 
England. The Government of Ireland Act, 1920, introduced a 
supreme Court for each of the two parts of Ireland and a High 
Court of Appeal for the, whole of Ireland. This was subse- 
quently modified by the Irish Free State Act and the North Ire- 
land Act. For the former the Supreme Court was established with 
no appeal by right, but not barring appeal by special leave to the 
Privy Council. For the latter the Supreme Court was retained 
with appeal to the House of Lords as previously. The Supreme 
Courts in both the parts of Ireland consist gf a court of Appeal 
and an original Court. Both the offices of Lord Chancellor and 
Master gf the Rolls are abolished. The main points of differ- 
ence between the Irish and the English Law are the following:— - 
The Judgment Mortgage Act while abolishing the writs of eligit 
‘and all ether modes af exeeution except fi fa introduced a system 
of registratidh of judgments which give the crediter å mortgage 
on the lands specified af the judgment-tebtor for the amount of 
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the judgment. (2) The land purchase system already referred 
to. (3) The law of landlord and tenant is based on contract 
and not on tenures as in England. A reversion is not neces- 
sary to support the relatign of landlord and tenant. Perpetually 
renewable leases for life were also a feature. An Act of 1850 
provided for their conversion into freeholds subject to 
payment of a fixed rent. (4) The Law of Matrimonial causes 
stands as it did in England before the Act of 1857, that is to say, 
divorce can be had only by a bill. (5) There is a system of 
public registration in Ireland though voluntary. Registration 
gives priority over prior unregistered transfers if without notice. 
Registration itself does not amount to notice. The Irish Com- 
mon Law Procedure Act has modified the law of limitation in 
Ireland. Its provisions correspond in the main to those of the 
English Act. : 
The history of Reporting also is similar to that in England. 
+ Reporting was and has continued private. $n 1867 an incorporat- 
ed Council of Law Reporting was established for the purpose of 
reporting, but other reporting still continues. The only reports 
prior to the Union are Ridgeway’s Appeals ant! Writs of Error 
(1784 to 1796), and Wallis’s Changery Reports (1766 to 1791), 
Vernoreand Scriven’s Kings Bench (1786 to 1788), Ridgeway, 
Lapp and Schoales (1793 to 1795), of the same court. 
The Chancery Reports after the Union are Schoales 
* and Lefroy (802 to 1806), Ball and Beatty (1807 to 
1814), Beatty (1813 to 1830), Molley (1827 to 1831), Lloyd 
and Goold (1834 to 1839), Drury apd Walsh (1837 to 1840), 
Connot and Lawson (1841 to 1843), Lloyd and Gool& (1835), 
Drury and Warren (1841 to 1843), Drury (1843 
to 1844), Jones and Latouche (1844 to 1846) and Drury (1858 
to 1859). Of these the reports Lloyd and Goold, Drury 
and Warren, Drury, Jones and Latouche and Connor and 
Lawson are specially valuable as they report judgments of Lord 
St. Leonards when he was Irish Chancellor. It is the opinion’of 
Jessel that Drury and Warren reported cases better than 
Connor and Lawson. Hogan (1816 to 1834), Sausse and Scully 
(1837 to 1840), Flanagan and Kelly (1840-1842) report the 
Rolls Court. Smythe (1839 to 1840) is the only separate 
e report of the Common Pleas. F 


The King’s Bench Reports for the same peridd are Fox and * 
Smith (1822 to 1824), Smith and Bafty (1824 to 1825), Batty- 
(4825 to #826), Hudson and Brooke (1827 to 1831), °Alcock 
and Napier,(1831 fo 1833), Cooke and Alcock (1833 to 1834), 
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Jebb and Symes (1838 to 1841), Jebb and Bourke (1841 to 
1842). The Exchequer Reports are Hayes (1830 to 1832), 
Hayes and Jones (1832 to 1834), Jones (1834 to 1838), Jones 
and Carey (1838-1839), Longfield ang Townsend (1841-1842). 


In 1838 began two series which reported all the 


superior courts called Irish Law Reports and Irish Equity 
Reports which continued up to 1850. They were followed By 
another series called Irish Common Law Reports and Irjsh 
Chancery Reports up to 1866. In 1867 thé Council of Law 
Reporting came into being and started the series Irish Reports, 
Common Law series, and Irish Reports, Equity series, which 
continued up to 1877. In 1878 a new series began called Irislf 
Law Reports which continued up to 1893. The present series 
date from 1894 and the citation now is (1894) 1 Irish and 
II Irish and so forth. Other journals that did the sgnft sort 
of work are Law Recorder (1827-1831), another series (1833- 
1838), Glass Well (4831-1837), Irish Jurist (1849 to 1855), 
and a New Series (1855 to" 1866). Irish Law Times 
began in 1867 and is continuing up to date. Irish 
decisions are? not per se authority, i. e, an 
English Judge is not bound to follow an Irish deci- 
sion if he does not agree with it, but the Irish deci- 
sions are heard with respect and the more so where the Judges 
that have decided the case are men of learning: H. C. Smith, 
Ltd. v. G. W. R. Co. (3). The Itish Iw being more 
approximately like the English than any other, the Irish deci- 
sions are naturally ofemoge value to péople governed by that 
system than any other. ° 

Having done with Scotch and Irish Reports we may, next 
pass to the Colonial Reports. I have told you that the law report 
is a pecular feature to the British system and you find it illus- 
trated in a wonderful way in the colonies and dependencies. 
Wherever there is a British colony or dependency of any import- 
ance there you find a High Court or a Supreme Court modelled 
un the English Courts and a law report. Every colony and 
every state, however small, has its High Court or Supreme 
Court apd, except rarely, has also its law report. 

In Australia, the judicial power of the Commonwealth of 
Australia is vested in the Federal Supreme Court known as the 
High Court of Australia and in such other courts as the Parlia- 
ment direct. The High Court consists of a Chief Justice and four 

` puisne Judges. It ig modelled on the Supreme Court of United 
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States and has original jurisdiction (i) in all matters arising 
under a treaty, (gi) in alf suits where the Commonwealth is a 
party, (#51) or between two states or a state and the resident 
of another state. . ; i 


_ Its appellate jurisdiction extends to hearing appeals from 
éi) the judgment of any Judge of the Court, or (44) of any fede- 
ral Court or of the Supreme Court of any state from which 
afpeal lay to the King previously or (##) from the interstate 
commission as to points of law. The laws of each state bind fede- 
ral courts exercising federal jurisdiction within that state. The 

«judgments of this court are reported by the Commonwealth Law 
Reports, Australian Law Times and Australian Jurist. 


New South Wales has a Supreme Court from which ap- 
peals“tie to the Privy Council in matters other than federal. The 
law administered is the law in force in England in 1828 and 
statutes subsequently passed by the state? 

Queensland separated from New South Wales and the law 
of the latter colony till the date of separation as subsequently 
modified by the state legislature governs. It has also a Supreme 
Court. The procedure of the Court is modelled on the Judi- 
cature Acts, unlike the New Wales’ Court which is modelled on 
the Com#hon Law Procedure Act. The law governing in South 
Australia is the Common Law of England as it obtained on the 
day on which the colony was proclaimed to bea British Province 
so far as it is applicable to the circumstances of the colony. It 
has also a Supreme Court with a procedure similar to that under 
“the Judicature Act. ` 

The Law of Victoria is the law of New South Wales on 1851, 
and as subsequently modified by the state legislature. The 
, Supreme Court of this state is planned 8n the Judicature Act. 


The law in Tasmania is the law of England as in 1828. It 
has a Supreme Court. In 1903, the principles of the Judicature 
Act were introduced into this colony. 6 è 

The law of Western Australia is the Common Law of Eng- 
land as in 1829. The Supreme Court of this state proceeds on 
the lines of the Judicature Act. | 
. In Fiji Islands the law in force is English lay as in 

1875 to the extent suitable to the circumstances pf the colony. 
The court of these Islands also is called Supreme Court. 

* The reporting in New South Wales seems to be private. 
Fér 1872 to 4876, you have the Supreme Court*reports, for 
1876-1878 A new series Of the same mame; for 1880 to 1900 
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the New South Wales Law Reports, and from 1901 onwards the 
e New South Wales State Reports» 


In Queensland private reporting continued till 1908, and the 
reports aré Supreme Courts Reportg (1860-1881), Law Reports 
(Beor) (1876-1878), Law Journal (1879-1901), State Reports 
(1902-1907). Since 1908 there has been a Council of Law 
Reporting which looks after reporting and publishes the Quéens- 
land State Reports. : 

In Victoria also, reporting was private till 1875, under the 
name Victoria Law Reports (1870-1874). Since 1875, report- 
ing is done by the Council of Law Reporting and the Reports 
bear the name of Victoria Reports. á 

Both Western Australia Law Reports, which is the earlier 
series, and Commonwealth Law Reports from 1903 segm to be 
under private control. In South Australia also, the Same seems 
to be the fact—both South Australia Law Reports (1867-1883) 
and the State Reports (1884 up to date) being under private ` 
management. ° 

Fiji Islætis :—Fiji Islands have their own reports as well 
as their Supreme Court. ” 


New Zealand :—New Zealand law is the English law as it 
was in 1840. The Court is called Supreme Court and is govern- 
ed by the English practice. In 1903, right of appeal to the 
Privy Council was taken away. The effect of this Act on the” 
right of appeal in previously instituted suits was considered in 
Colonigl Sugar RefhhingeCompany v. Irving (4). New Zealand 
seems to be blessed with a number:of reports, the latest and appar- 
ently the most authoritative being the New Zealand Law» Reports 
under the superintendence of a Council of Law Reporting. 

South Africa.—By the South Africa Act, 1909, a Supreme 
Court of South Africa was established consisting of a Chief 

«Justice, the ordinary Judges of appeal and the other Judges of 
the several divisions of the Supreme Court of South Africa in 
the Prévinceg. By that Act, the several Supreme Courts of 
the Cape of Good Hope, Natal and the Transval and the High 
Court of the Orange River Colony were.converted into so many 
provincial divisions of the Supreme Court, each with a Presi- 
dent’ Appeal from the provincial divisions is to the appellate 
division. No appeal lies to the King in Council, but the Judi- 

. cial Committee may give special leave. The South African * 
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Legislature may curtail even this right, but the legislation so 
made is subject to His Majesty’s pleasure. The law in force in the 
various states are as follows: In the Cape of Good Hope, 
Roman Dutch Law as at the time of the second oceupation by 
the British and later stafutory changes and local customs 
govern. The procedure has been modified on English lines 
andeShipping and Marjtine Law also has been introduced. 

gn Natal also the Roman Dutch Law prevails, but, so far 
as natives are concerned, they are governed by their own cus- 
toms, provided they are not opposed to natural equity. 

In Transval the law governing is the Roman Dutch Law 
and the general customs of South Africa. 

Roman Dutch Law prevails also in the Orange River 
Colony. © 

All tĦese have their reports. You have the South Afri- 
can Law Reports, Appellate Division and you have thc Law 
Reports for the various provinatal divisions. Reports are most 


“ plentiful in the Stateof Cape of Good Hope. They are: 


“Menzies Reports of the Cape of Good Hope (1828 to 
1850), Buchanan’s Reports of the Supreme Court of Cape of 
Good . Hope (1868 to 1879). *Buchanan’s Reports of the 
Appeal Court deal with the period before the South Africa Act. 
In addition you have Cape Law Journal and Cape Law Reports. 
The High Court of South African Republic has Hetzgog’s 
Reports, 1893, and Official Reports of the South African Re- 
public. « enf . e 
e For” Transval you have Kotye’s s Reports of the High 
Court af Transval. Rhodesia has its Reports of the High Court 
of Rhodesia. Griqualand West has a High Court and also its 
reports styled the High Court of Griquqgland Reports. You 
have the Reports of the Orange River Colony: and of Orange 
Free State. . 
The Supreme Court of Canada was established by 38 Vic., 
c. 11, British North American Act, 1867. ' It consists of a 
Chief Justice and five puisne Judges. Appeals lie to it from the 
Supreme Courts of the various states on some mattess and 
there is no further appeal to the Privy Council except by special 
teave of that tribunal. There is a Court of Exchequer kgving 
„exclusive jurisdiction in cases where relief is sought against 
the Crown and concurrent jurisdiction in cases in which the 
Crown is the plaintiff or in matters relating toghe revenue og the 
Crown, or whéresa Crown Officer is defendant and the Action is in 
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erespect of his official acts and in patent cases brought at the in- 
stance of the Attorney-General. Appeals from its judgments lie to 
the Supreme Court of Canada. 


e 
The Province of Alberta has a Supreme Court presided 
over by a single Judge. Appeal lies to the Privy Council where 
the value of the subject-matter exceeds £300. 


British Columbia has also its Supreme Court with a 
Chief Justice and four puisnes. Appeal lies to the Privy Coun- 
cil direct in cases above £300 or to the Supreme Court of Canada 
and thence by special leave. The law is the English Law as jp 
1858 so far as it is not excluded by reason of the special circum: 
stances and conditions of the colony. 

The law of Manitoba is English Law as it was in 1870. The 
Court consists of a Court of Appeal with a Chief J€6tice and 
three Judges who are also ex-officio Judges of the King’s Bench. 
Appeal lies from the Court of Appeal to the Privy Council when 
the value is above £300 or to the Supreme Court of Canada and 
thence to the Pgivy Coucil by special leave. 

New Brunswick —Supreme Court consists of Court of 
Appeal and a Trial division with a Chief Justice and five Judges. 
Proceedings in Equity are heard by one of the Judges of the 
Court of Appeal known as the Equity Judge. Appeal lies to the 
‘Privy Council in cases above £300 of where crown rights are 
involved. Babi 

In Nova Scotia the whole of Eng#ish Common Law, un- 
less whofly unsuitable, applies, It has a Supreme Court; with a 
Chief Justice, a Judge in Equity and five puisne Judges. , 

Ontario previously called Upper Canada has a Supreme 
Court with a High Cougt of Justice and a Court of Appeal. The 
High Court has three:divisions, Common Pleas, Chancery and. 
Exchequer, each with a Chief Justice. The Court of Appeal has 
also its Chief Justice and four Judges. The decision of a Divi- 
sional Coyrt of Appeal binds the Court of Appeal and all its 
divisions. The decision of a co-ordinate authority is binding, but 
the Judge may refer the question to the Appellate Court, An , 
appeal lies to the Privy Council direct in cases over 4,000 dollars, 
or to the Supreme Court of Canada to which an.appeal lies in 
all matters where title to realty is involved or-a question as to 
patents is involved and where the value exceeds 1,000 dollars. 

“The lay is the English Law as at the year 1792. , . 

Quebec’ previowsly called Upper Canada is governed ‘by 

French Law which was cedified in 1866. s 
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Newfoudland is the oldest British colony. The Statute. 
Law of England up to 1833 and the common law govern. It 
has its Supreme Court with a Chief Justice and two Judges. 


The Supreme Court Reports’and Exchequer Reports in 
Canada are published by the Government of Canada. You have 
also private Reports like Canada Law Times and Canadian Law 
Jousnal. 


In New Brunswick, the reporting is private. In Nova 
Scotia, the Bar Society now publishes the Reports. The earlier 
Reports were by private agencies—Oldmights, Russel and Chas- 
ley and Russel and Geloest. Similarly the respective Law So- 
cities publish Alberta Reports, British Columbia Law Reports, 
Manitoba Law Reports and Ontario Law Reports. In Quebec, 
the Bar Society publishes its reports now called Quebec Reports. 
Prior to these, there were various private publications. 
Staurt’s Lower Canada Repogts K. B. (1810 to 1834), Lower 
Canada Reports (1851 to 1861), Lower Canada Jurist (1857 to 
1881),Legal News (1878 to 1887), Law Journal (1866 to 1868) 
and Sykes Lower Canada Reports. In addition you have certain 
French Law Reports like La Revenue Juridique. In Ontario 
also previously there were private publications like upper 
Canada Queen’s Bench series, Common Pleas, and Chancery 
Chambers Reporfs. Newfoundland has its ‘Newfoundland 
Reports and Prince Edward Island, Prince Edward Is- 
land Reports. a : 

e Gibralter has its Supreme Court and administer® English 
Law. , Malta bas its own Court and administers Roman Law. 
Information is not available as to whether these have their 
reports. Ceylon has its Supreme Court and an appeal lies to 
the Privy Council from final judgments pver 5,000 Rupees in 
value. The Law administered is Dutch Law modified by local 
enactments, some of which have introduced specific portions bf 
English Law, and by judicial decisions following English Rules 
of Law and Equity, Desavalame or customs of the Tamil inhabi- 
tants, laws and usages of Mussulmans and the Vandyam Law. 


* There-is a Penal Cote, Civil Procedure and Evidence Act, 


based on Indian models. i 

In Hongkong also, there is a Supreme Court, with a Chief 
Justice and puisnes with appeals to the Privy Council from 
judgments over £500 in value and administering the commpn law ° 
of*England, as it existed in 1843, and statyte laws The Civil 
Procedure is based partly*on Indian mpdel and partly English. 
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. The Strait Settlements also haye their Supreme Court. 
They administer the common law as it stood in 1825 and vari- 
ous Statutes and Ordinanees and special laws such as Hindu Law, 
Muhammadan Law and Christian Law# The mercantile law is 
generally English Law. Some of the Indian Acts have been 
either made directly applicable or have been substantially adopted., 


The East African Protectorate and Uganda also have each 
their High Court and have paid India the compliment of adopt- 
ing the Indian Civil Procedure, Criminal Procedure and the 
Penal Code. In British North Borneo also, the Indian Penal 
Code and Civil and Criminal Procedure Codes have been adopted. < 


Canadian editions of English Text-books have familiarised 
Indian Lawyers to some decisions of Canadian and Australian 
Courts. The Empire Digest of Butterworth may help tbe*cita- 
tion of cases from other parts of the British Empire where local 
authority is not available and the point is novel. But it 
is never likely that the reportf of these courts will be 
largely cited or relied upon in Indian Courts, even if the intrin- 
sic authority of fhe judgments should be much greater than 
they are at present. Unfamiliarigy with the peculiar conditions 
of each place will contribute its share and political prejudice 
will do the rest. There is larger likelihood of reference to 
American authorities both by reason of their intrinsic authority 
and by reason of the absence of any political frejudice against 
that country. But judgments of the Privy Council deliver- 
ed in cases coming from these countries are used as authority 
both in Indian and English Law Courts and that way, the growthe 
of law is influenced by them. Cases from Africa 
and Canada have been used in India for the 
elucidation of the law applicable to religious societies. Decisions 
of the Privy Council from different parts of the British Empire 
as jo the elements necessary to constitute malicious Prosecution 
are quoted in India as authority. A decision in 
a case «from Australia as to  possessory title 
has effectively ruled out many Indian decisions on the subject. 
A British Columbia case and a Gibralter case on the question 
as to time being of the essence is authoritative as much in those 
places as in India. Corea v. Appwhamy (5) and Agency 
Company v. „Short (6), two leading authorities on the 
‘law of adverse possession, are colonial cases. The 
“former is a Ceylon case and the latter a New South Wales cage. 
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The decision in Meyyappa Chetty v. Subramanian Chetty (7) 
on Strait Settlement Liimtation Ordinance, in M a 
med Syedol Anfim v. Yeph Oot Gark (8) on 
Evidence Act, in Will w. United Lankat Plantations Co., 
Lid. (9) on Ceylon Civil Procedure Ordinance are naturally 
taken as authorities on the questions decided in India also. In 
‘Kumber v. The British India Steam Navigation Co., Lid. (10) 
if has been ruled that the decisions of the Privy Council are 
binding authority in India from whichever part of the world 
the case might come provided, of course, the law administered 
is the same. The Privy Council case relied upon in that case 

> came from Strait Settlements. The use of the colonial cases 
is not all on our side alone. You find the Privy Council recent- 
ly citing a decision in a case from Bombay, in a Jamaica case in 
Warky. Brown (11). Sirdhar Dayal Singh v. Raja of Farid- 
Rote (12) is a leading authority on private international law. 
Lord Brougham’s judgment in Mayor of Lyons case (13) and 
Lord Stowell’s judgment if Re Indian Chief (14) are leading 
authorities on the question as to the extent to which English law 
is applicable to foreign settlements. The judgment of Justice 
Wilson as to copyright in a Calcutta case was cited with approval 
recently in an English case. 





e 
SUMMARY OF ENGLISH CASES. 
. e 
© Rex v. Woon, (1928) 1 K. B. 302. ° 
` .Practice—Coroner present in the retiring room with Jury 
—Inquest. 
Where a coroner was present with a Jury in their retiring 
e room while they were considering their Verdict, 
Held, that it was a fatal irregularity and misconduct ard 
the inquisition must be quashed. 





Monks v. Foxs Executors, (1928) 1 K. B. 351. 
Income-tax—Victory bonds—Tender in payment of— 
e Estate duty to the Croun—V alue—Addition of accrued interest 





. 7. LR (1916) 1 A C 6. 8. LR (1916f 2 A C 575. . 
9. LR (1914) AC19. 10. (1913) IL R38 M %1 :25 ML J16. 
° 11. L R (1916) 2A Cel2l1. ° 


° 12. (18M) @ R21 A 171 :L R184 AC6M@:4MI J 267 (PC). 
13. (1836) 1 M I A 175: 14. 9 (1800) 3 Ch. Rob. 2. 
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till ihe date of transfer—Whether accrued interest is assess 
able—Finance Act, 1917 (7 amd 8°Geo V, c. 31), S. 34— 
Finance Act, 1918 (8 amd 9 Geo. V, c. 15), S. 42. 


Under S. 34 of the Finance Act, @l917, as amended by 
S. 42 of the Finance Act, 1918, and under the terms of the 
prospectus relating to the issue of 4 per cent. Victory bonds, , 
the Victory bonds were tendered by the assessee to the Commis- 
sioners of Inland Revenue in payment of Estate duty and the 
latter accepted the same at the face value of the bonds with the 
addition of the interest accrued but remaining unpaid at the 
date of transfer. 


Held, that the accrued interest up to the date of transfer 
which was taken into account in the valuation of bonds was part 
of the value of the bonds and not interest and therefore that it 
was not subject to income-tax. 





First GARDEN Crry, LIMITED v. BONHAMCARTER, (1928) 
1 Ch. 53. 


Company—C umulative preference shares and ordinary shares 
—Provision for payment of cumulative dividend—Provisien for 
payment of balance of profits to a city—M ode of distribution of 
profits. 


A Garden City Company, Ltd., was incorporated under the 
Company’s Act for the purpose of forming a garden city. Its 
capital was ,divided into tumalative preference shares and ordi- 
nary shares. The Memorandum of Association of the company 
contained a clause to the effect that 1 cumulative dividend hot 
exceeding 5 per cent. per anuum should be paid on the ordinary 
shares of the company and that the balance of profits should be 
applied to the benefit of ‘a garden city or of its inhabitants. The 
Company’s Articles of Association provided that, subject to the 
rights of holders of debentures and preference shares, the net 
profits of the company after ptoviding for a reserve fund-and 
depreciation should be divided by way of dividend among the 
members in proportion to the amount paid on the ordinary shares 
held by them respectively, but so that the dividend upon tne 
ordinary ghares for any year shall not exceed the aggregate rate 

.of 5 per cent. par annum, and that the surplus of the net profits 
of the company after payment of such dividends and the amount 
necessary to make Upedividends for the past years tq the ratë 
of 5 per cent fer annem shall be applied for he benefit of thé 


80 |, THE MADRAS LAW JOVRNAL. [ver 


city or its inhabitants. The company issued a number of ordi- 
nary shares during several years but no dividend was paid fôr a 
period of 20 years till 1923 when a full dividend of 5 per cent. 
was paid. 6 : 
Held, that the profits which were available for the payment 
of arrears of dividend but which were not sufficient to pay the 
* whole of the arrears must be distributed rateably among the 
„Shareholders in proportion to the respective amounts of arrears 
of dividend payable on the shares held by them respectively. 





ALBEMARLE SUPPLY Co. v. Hinp & Co.,(1928) 97 L. J. 
K. B. 25. . 

. Contract—Hire. purchase agreemeni—Provision ‘that the 
hireg should not have any lien on the taxicabs hired for any 
moneys due for repairs to them—Bailment of the taxicabs by the 
hirer —Account for supply of oil, petrol and other repairs—Lien 
by bailee for cost of repars. 

The plaintiff company, owners of taxicabs, let three taxi- 
cabs to one Botfield, under three separate hire purchase agree- 
ments. The agreements cqntained clauses to the effect that the 
hires could not create any lien upon the taxicabs for moneys 
due im respect of any repairs done to ‘them. The hirer kept 
these three taxicabs and two other cabs belonging to him at 
the defendan®’ garage. The defendants looked after them, 
cleaned them, supplied tyres, oil, etc., and did all necessary re- 
pairs and charged fent for them., Botfield got into arrear with 
his payments under the hire purchase agreements and thereupon 
the plaintiffs gave notice to the hirer to determine the hire- 
purchase agreements and required the cars to be delivered to 
them. In an action by the plaintiffs for delivery of the cabs, 
the defendants who had no notice of«the agreement, claimed a 
lien on the taxicabs for the balance due to them, part of which 
only went towards the repair of the three cabs hired from the 
company. . ° 

Held that the defendants were not precluded from 
claiming a lien because of the clauses in the agreement and the 
right of lien was not lost by their claiming a lien for a larger 
amount than was due to them, as the plaintiffs hadepot tender- 
ed to the defendants the amount due, or any œher sum, but dis; 

` puted the claim of lien altogether and so the defendants were 
* entitled to refuse delivery of the eabs., 5 i 
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VOSPER v. GREAT WESTERN RAILWAY, (1928) 97 L. J. 
K. B. 51. s ; 

Common Carrier—Passenger entrusting his suit-case to 
the porter of a railway company—I ®ss—Liability of the Rail- 
way Company—Negligence. 

Where a passenger entrusted his suitcase to the porter 
employed by the company and gave directions to place it in a 
first class compartment but the passenger having a third chss 
ticket travelled both in the third class compartment and in the 
restaurant car and the suit-case was lost and the passenger 
brought a suit for damages against the Railway Company, # 

Held, that the Railway Company was liable for the loss 
of the suit-case because the loss was not occasioned by the 
negligence of the passenger. Wd 

In such cases the liability of the Railway Company as com- 
mon carrier is modifidd by an implied condition that the passen- 
ger should take reasonable care and the loss should not occur on’ 
account of the negligence of the passenger. 


) 





WispecH RURAL Counci v. Warp, (1928) 97 LÌ J.K. 
B. 56. | 


Contract—Building Contract—Architect *under—A mere 
agent for the oumer or quasi-arbitrator—Granting of Interim 
Certificates—N. egligence—Liability for dumages. 

An architect under a building contract may occupy two” 
positions: (a) he may be merely an agent of the building owner; 
or (b) he may be placed in the position of an arbitrator or 
quast-arbtirator. If heids merely acting as an agent for the 


building owner he may*be liable for negligence. If he is acting “ 


an an arbitrator or quasi-arbitrator, he is clothed with the duty 
of, exercising an impartial judgment and he will not be liable 
for mere negligence. He will only be liable when he has been 
shown to be fraudulent. 


Though in giving a final certificate thé architect acts in a 
quasi judicial character, unless there is some express clause in i 
the contfact to contradict it, it cannot be said that in giving an 
interim certificdte he is so acting. On the contrary, in giving 
an interim certificate he is merely acting as agent for the build 
ing owner unless ther is something in the contract, toecontradigr 
that relationship. S . 7 

K 


82 . THE MADRAS LAW JOURMAL. [voL 


Patrick v. RUSSO-BRITISH Gram Export Co., (1928) 
97 L. J. K. B. 60. i 

Contract—Sale of goods—Goods not delivered to the buyer 
—Buyer reselling the gods and tha seller aware of it—Loss of 
profi—Damages—M easure of. 

. The seller sold to the buyers certain quantity of wheat ofa 
particular description, but delivery was to be made at a particular 
date. The buyers who were merchants resold the same to an- 
other at a profit before the date of delivery and it was within the 
contemplation of the original seller that the buyers would resell 

the wheat. The seller failed to deliver on the due date. On 
and after the date of breach by the seller it was impossible for 


| the buyers to obtain the same quantity of wheat of the contract 


description. 

Přald, that the buyers were entitled to recover their loss of 
profit on resale and that the difference between the contract price 
and resale price constituted the measure éf damages. 





Tarn v. SCANLAN, (1928) A. C. 34. » 

Income-tax—Foreign Shipping Company—Contracts made 
and sesvices performed in the United Kingdom in regard io the 
carriage of goods by an English Compamy—Liabiltty of the resi- 
dent as an agent—Income-tax Act, 1842, S. 41. 

A Danish Shipping Company and an English Company 
established by agreement between themselves a regular line of 
steamers between Copenhagen and Hulle It was a term of the 

eagreement that the English Company should be the” exclusive 
agents for the Danish Company at Hull during the continuance 
of the agreement. The English Company controlled the freights 
at this end, quoted rates of freight to the consignors, arrang- 
ed room on the steamers and employed stevedores to put the 
goods on board. The bills of lading were signed “for the 
master” by one of the English Company’s clerks. Further, the 
English Company collected the freight for outward-hound goods 
and any other moneys due from the consignors, and remitted 
what was due to the Danish Company. 

The questions that arose for decision were (1) whether the 
Danish Company exercised a trade within the United Kingdom 
so as to be chargeable under Schedule D of the Incomeftax Acts 
With tax on the profits and gains of such trade, and (2) whether 
they were so chargeable in the namg of the English Cumpanys 
Rowlatt, P., gnd the Court of Appeal answfred both the questions 
in the affirmative: : 
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Held, (on appeal), that, applying the tests laid down in 
Erichsen v. Last, (1881) 8 Q. B. D. 414, the Danish Shipping 
Company did carry on in the United Kingdom trade to the 
extent to which goods were taken ongboard their ships at Hull 
for carriage elsewhere, and (2) that this trade was carried on by 
the British Company as their regular a 





GREAT WESTERN RAILWAY COMPANY wv. OWNERS oF S. S. 
Mostyn, (1928) A. C. 57. 


Shipping—Damage caused by a vessel to the Dock Works— 
No negligence on the part of the shipowner—Liability—Har- = 
bows, Docks and Piers Clauses Act, 1847 (10 and 11 Vict., c. 
27), S. 74. 

In an action for damage caused to the docks of the plaintiff 
by the defendant’s vessel it was found that there was ng*negli- 
ence on the part of the defendant shipowner. 

Held, that, though the shipowner was not liable tinier the 
common law, by virtue of S. 74 8f the Harbours, Docks and 
Piers Caluses Act, 1847, the owner of the vessel doing damage to 
a harbour, dock ôr pier or works connected therewith was res- 
ponsible to the undertakers for the damage caused whether negli- 
gence was proved or not. 

River Wear Commissioners v. Adamosn, (1877)62 AC. 
743, explained and distinguished . 

e 

Watson v. HAGGITT, (1928) A. C. 127. 
Partnership—Constfuction of Deed—"Nett profits’—M ean- 
ing of. A s 

According to clause 3 in a partnership deed each of thë two 
partners was to be paid annual salary and the “nett profits” of 
the partnership business ewas to be divided between them. An- 
other clause 21 provided that, if either partner should die, the ° 
surviving partner should pay to the representatives of the deceas- 
ed partner for each of the succeeding five years a sum equivalent 
to one-third sharé of the nett annual profits. 

Held, that the “nett annual profits” for the purpose of cL 21 
should bë calculated without deducting the-salary provided for 
the surviving partner. 

There is no rule of general application that the same meaning 
ought to be givtn to an expression in every part of the document 
dn which it appears. It is only to solve any difficulty or ambi- 

guity tHat such a devtte i is permissible and is es to, 
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JOTTINGS AND CUTTINGS. 


Amendment of the Letters Patent of the Madras High 
Court by Order in Council, dated, 3rd November, 1927:— 

(a) For the fifteenth caluse of the said Letters Patent 
the following clause shall be substituted, namely :— 

15 “And we do further ordain that an appeal shall lie 
to the said High Court of Judicature at Madras from the judg- 
ment (not being a judgment passed in the exercise of appellate 
juricdiction in respect of a decree or order made in the exercise 
of appellate jurisdiction by a Court subject to the superinten- 
dence of the said High Court, and not being an order made in 

e exercise of revisional jurisdiction, and not being a sentence 
or order passed or made in the exercise of the power of superin- 
tendence under the provisions of S. 107 of the Government of 
India “Act, or in the exercise of criminal jurisdiction) of one 
Judge of the said High Court or one Judge of any Division 
Court, pursuant to S. 108 of the Government of India Act, and 
that notwithstanding anythiftg hereinbefore provided an appeal 
shall lie to the said High Court from a judgment of one judge 
of the said High Court or one Judge of an} Division Court, 
pursuant to S. 108 of the Goyernment of India Act, made in 
the exercise of appellate jurisdiction in respect of a decree or 
order mage in the exercise of appellate jurisdiction by a Court 
subject to the superintendence of the said High Court, where’ 
the Judge who passed the judgment declares that the case is a 
fit one for appeal ; but that the right of appeal from other 
judgments of Judges of the said High Court or of such Division 
nae shall be to Us, Our Heirs or Successors in Ouf or Their 

Council, as herein provided : 

(b) Inthe 36th clause of the said Letters Patent for the 
words “then the opinion of the senior Judge shall prevail” the 
„ following words shall be substituted, nathely :— 

“ They shall state the point upon which they differ and the 
case shall then be heard upon that point by one or more of the 
other judges and the point shall be decided „according to the 
opinion of the majority of the Judges who have heard the case 
including those who first heard it”. 

2. And we do farther ordain and declare that thege Letters 
Patent shall be published in the Fort St. George Gazette a shall 
have effect from the date of such publication. 





. Forensic S peech—Now and They.—lIt is no wonder that a° 
judge hates to, be addressed “as if he were jury,” ethe reason is 
obvious. On the other hand, it is notorious that most juries 
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would resent being addressed “as if they were a judge,” and 
would probably fall asleep under suclf treatment. Between the 
two, the way of the advocate is hard; and few indeed are they 
who excel in Both hemispheres. But there area few. And it 
may be admitted that much higher gifts are required to convince 
and or to “wheedle” a judge than the most intelligent of 
juries—special or common. g i s 

One reason for the scarcity of that forensię eloquence which 
was so much admired in the Victorian age is undoubtedly the 
steep decline in the use of juries. The conversational, reason- 
able tone by which the attention and regard of judges is secured 
can never favour a “great speech” of the old kind; but it is slow- 
ly producing a much finer and better style, the end of which is 
clarity, brevity, and the right use of the illuminating phrase .— 
L. J., 1928, p. 105. 7 


d 





The Judicial Changes—The agnouncement, on Tuesday 
morning, that Lord Atkinson had retired, that Lord Justice 
Atkin had been appointed a Lord of Appeal in his place, and 
that Mr. Justice Sankey had been appointed to fill the Lord 
Justiceship so rendered vacant, whilst unexpected at the precise 
moment, occasioned no surprise. Lord Atkinson, who is eighty- 
three, had been a Lord of Appeal for twenty-two years—hav- 
ing been appointed direct from the Irish Bar,in 1905, after 
having been a Law Officer in Ireland for sixteen continuous 
years—a position which must have been, aluring that period, a 
very difficult and anxious*one. The position of Attorney- 
General or Solicitor-General in England is recognised as being ® 
no sinecure; but the Irish Law Officers at the close of the Aine- 
teenth century must indeed have had a difficult task; and to 
hold such an office from 1889 to 1905 attests at once Lord 
Atkinson’s mental and physical vigour. He has earned, and ° 
received, the appreciative respect of the profession in this coun- 
try, and carries into retirement its good wishes for the future — 
L. J., 1928, p. 107. 





Lord Justice Atkin—Lord Justice Atkin has long enjoyed 
the esteem and the admiration of all who have practised before 
him. Although he had a great reputation at the Bar, there 
was some surprise—though nothing but approval—when he was 
made a Judge of the King’s Bench at the early age, nowadays, 
of forty-fivee He qickly justified on the Bench, tht high ex- 
pectations held by all whg knew him, and hè has added to his 
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reputation during his eight years in the Court of Appeal. His 
practice at the Bar was chiefly in the Commercial Court, but Hs 
interests have been by no means confined to that branch of the 
law. For some years heywas President—and a very active Pre. 
sident—of the Medico-Legal Society, a post which he only 
vacated last year. And he was, of course, the Chairman of the 
@ommittee which, after the Ronald True case, investigated the 
Macnaughten Rules, and presented a report which is still being 
afgued about. Lord Justice Atkin was also, for several years, 
the President of the Council of Legal Education, and, as such, 
was intimately concerned with the training and testing of 


“candidates for the Bar. His promotion to the highest Court 


Lanud 


of the Country is universally welcomed.—L. J., 1928, p. 107. 





. Justice Sankey—Mr. Justice Sankey, who becomes 
the new Lord Justice, is sixty-one, a year older than Lord 
Justice Atkin in age, and a year junior te him as a Judge; for 
Lord Justice Atkin became %a Judge in 1913, and Mr. Justice 
Sankey in 1914. The sound commonsense, the ripe know- 
ledge of law, and the courteous imperturbability of manner 
which distinguish Mr. Justice Sankey combined to make him 
very nearly an ideal Judge of first instance; there were never 
any scenes in his court, and the cases which came before him 
always seemed to be very easy to try. To most people he is 
associated with he Coal Industry Commission of 191%—the 
Sankey Commission. Whatever views one may hold as to the 
proper solution of the problems affecting the coal industry, and 
whether it is considered that the report of that Cémmission 
should have been accepted or not, it will be generally agreed 
that the duties of the Chairman were performed with remarka- 
ble ability. But the course of its proceedings, and the fact that 
its recommendations necessarily became the subject of heated 
controversy, made it plain that it is the height of unwisdom to 
appoint serving Judges to preside over inquiries raising acute 
political issues. It is unfair to the individual Judge, who finds 
himself cited as approving or disapproving a particular policy; 
and it tends to harm the prestige of the Bench as a whole. Mr. 
Justice Sankey’s prémotion to the Court of Appeal has been 
received with great pleasure by the profession—L. J,, 1928, 
p. 107. ° 





e The New Judge—lIt was announced on Wednesday that" 
the vacancy ip the King’s Bench Divisiog, occastoned by the 
promotion ef Mr. Justice Sankey to the.Court of Appeal, had 
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been filled by the appointment of Mr. John Anthony Hawke. 
Mr. Hawke, who is fifty-eight, was ealled by the Middle Tem- 
ple in 1892, and took silk in 1913. He has long enjoyed a 
leading practiee at the Common Law Bar, and, whilst jury 
cases have, perhaps, been his chief metter, he has established 
a reputation as a very sound lawyer, perhaps the most eloquent 
proof of this fact being that he has frequently been briefed te 
lead in the Chancery Division.” Mr. Hawke, who held the 
appointments of Attorney-General to the Prince of Wales arf 
Recorder of Plymouth, sat in the House of Commons for the 
St. Ives Division of Cornwall. He has enjoyed great popu- 


larity at the Bar, and his promotion to the Bench will be receiv- # 


ed with warm approval by the profession—L. J. 1926, p. 108. 





Counsel's Freadom of Speech.—Mention was made 3, short 
time ago herein of the limitations placed by the unwritten rules 
of professional conduet and etiquette on counsel’s freedom of 
speech; and the case was cited in which Lord Campbell baving 
once, as counsel, declared to a jury his personal belief in his 
client’s innocence, found himself tongue-tied as a Judge when 
Sergeant Shee, relying on Campbell’s indiscreet precedent, 
repeated the offence. 

And, behold, here is history, which never exactly ‘repeats 
itself, within measurable distance of a repetition in Rer v. 
Rust. Not once, said the Lord Chief Justice, but five times, 
did counsel remind the jury of the usual and terrible punish- 
ment for murder, quoting in aid words uétered by the L. C. J. 
himself—tut on a very different occasion. Now’ it is “wrong, 
for counsel to do this sort of thing; for the jury are concerned” 
with the verdict only, and not with the consequences. The jury 
know, without any reminding, that the punishment for murder 
is usually death; but Mr. Valetta rubbed it in. He achievec 


a notable success; and many old members of the Bar have de- ° 


clated that which he said amiss might have been said differently 
and unobjectionably.—L. J., 1928, p. 131. 

Observations to and concerning furtes—It is perhaps un- 
seemly for a mere legal scribbler, behind the veil of anonymity, 
to express approval or dislike concerning the words and ways of 
judge ot counsel engaged in the grave issues and events of a trial 
for murder. ° And to the Lord Chief Justice one renders, a 

ehomage and respect due to one who is already regarded as one 
of the $reategt—and*most*impartial—of all the judges who hate 
adorned the Bench of England. i ° , 

e 
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and 
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Yet must it be confessed that the Lord Chief’s words to the 
prisoner, after his acquittal, sounded strangely in the ears ‘uf 
some members of the Bar. The “ Not Guilty” of a jury is 
final and unanswerable. è Should its recititude, even by the fain- 
test of innuendoes, be impugned ? 

Admittedly, great judges have before now commented on 
he findings of jurjes. In a case of a very difficult character a 
judge—was it not Coleridge, C. J. P—thus addressed the pri- 
Soner : “I congratulate you on your almost miraculous escape 
from your thirty-seventh conviction for felony”.—L. J., 1928, 
p. 131. 





The Releases of Branson, J—The Honourable Mr. Justice 
Branson has many merits, and-one-of them it is my bounden duty 
to extol; resulting, as it does, in manifold blessings, comforts, 
saving’ of time and temper, and other good to members of the 
Bar, solicitors, juries, litigants, witnessgs and other beneficia- 
ries. I refer to his considerate practice, early in the judicial 
day, of releasing all those engaged in cases which appear on his 
day’s list, but which, on the facts before him, cannot possibly 
be heard on that day. Other judges are not inconsiderate, 
of course ; but Branson, J., txcels in this. And there have 
been judges who have, without just cause, waited until three 
O’clock ånd later before pronouncing the time-saving order of 
release, when it might well have been delivered long before 
the luncheon adjournment. 

It is told, moreoyer, that never once has judicial time been 
lost as a result of this judge’s consiflerate practice. Om the other 
“hand, thousands of the working hours of the beneficiaries afore- 
said have been saved for the country, whereby many have praised 
his name. —L. J., 1928, p. 132. 

Fraudulent Judgments.—To what extent can an English 
Court interfere by injunction to prevent the enforcement df a 
foreign judgment obtained by fraud? This was the question 
before the Court of Appeal recently in Ellerman Lines, Lid. v. 
Landi (Lloyd’s List, Ist inst., post p. 142), and they carried the 
injunction somewhat further than MacKinnon, J., had done 
(Lioyd’s List, 21st October, 1927 ; 44 Times L. R. 7, sub nom. 
Ellerman Lines, Lid. v. Read and Others) .One of the ptaintiffs’ 
ships The Falernian, stranded in the Black Sea. Landi was a part- 
owner and the manager of a salvage steamer, and a contracte 
was made with him to get the ship df. ©The coytract®was in 
a “Lloyd’s forn amd provided that the Silvage remuneration 
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should, in default of agreement, be fixed by arbitration in 
London; that security for payment shéuld be arranged inLondon; 
and that the salvor would not arrest the ship except in case of 
an attempt to’remove her before secudity was given. Security 
was given and the ship was refloated and put in dry dock at 
Constantinople for temporary repairs. Thence she was to be 
taken to Marseilles, but Landi. arrested her, and before the 
Turkish Court swore that security had not been given and clain- 
ed salvage remuneration. The Turkish Court gave judge- 
ment by default for some 24,000! in English money. The 
ship was sold for about 4,000/. and was finally lost to Eler- | 
man Lines. Her value was said to be some 14,000. —L. Tas 
1928, p. 135. - 


A World-wide Injunction .—According to the judgrfent of 
MacKinnon, J., Landi pbtained the Turkish judgment by swear- 
ing what he knew to be untrue—thaé security had not been given. 
The action here was brought for damages and for an injunction 
to restrain the enforcement of the Turkish judgment. There 
was the fear that Landi might seek to enforce it against other 
ships of the plaintiffs in Black Séa ports. But MacKinnon, J., 
held that he could not grant an injunction restraining generally 
the enforcement of the Turkish judgment. He made a declara- 


tion that it was not to be enforced as an English judgment, 


but while the English courts would refuse to enforce the judg- 


ment here, it was beydnd the power of the English Courts to | 
say that it*should not be enforced anywhere in the world. The, 


Court of Appeal have taken a stronger line. If, said Scrutton, 
L.J., there was no authority for such an injunction, it was 
time the Court made one. Landi is a naturalized British sub- 
ject. No injunction gptild go, of course, against the Turkish 
Court, but an injunction could go against Landi to restrain him 
from applying to the Turkish Court to enforce his judgment 
in breach gf his sontract. This is a useful precedent and it 
carries the remedy as far as is possible. Whether, in fact, such 
an injungtion will be effective is another matter.—L. J., 
1928, p. 135. 





Making of a Master.—There was a time when a Master- 
ship was as soft and pleasant as a bed of roses. The Master 
was supposed to be vessed ih the practices of the different Courtt 
and he sat accordingly beneath the judge, ready and-willing to irt- 
form him on abstruse pomts of procedure; but as lhe judge 


L e 
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usually knew quite as much as the Master, information was sel- 
dom required. When not în Court, the Master taxel a few bills 
of costs. But now he has to work hard for his living. It was in 
1867 that the hard times@began. In that year the Judges’ Cham- 
bers Act was passed, and the Masters were enabled and com- 
manded to exercise the jurisdiction of judges m chambers. 
Since 1884 the appointment of Common Law Masters has 
lajn in the Lord Chancellor, the Lord Chief Justice and the 
Master of the Rolls, by rotation. Formerly the Chief Justice 
of the King’s Bench, the Chief Justice of the Common Pleas, 
and the Chief Baron of the Exchequer each enjoyed the right 
to appoint in his own Court. How does the intending candi- 
daté?afply for one of these desirable jobs? It is understood 
that letters of request, accompanied by recommendations from 
lawyers, clergymen and politicians, are addressed to the Lord 
Chief Justice and the Master of the Rolls. Barristers of less 
than five years’ standing are not eligible *—L. J., 1928, p. 153. 


U ¿91I 
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The Favoured Ser — That woman continues, despite every 
attempt at sex equality, to enjoy peculiar legal favours and pri- 
vileges is oft exemplified in the Probate, Divorce and Admiral- 
ty Divtsion—to say nothing ‘of the favours shown her in the 
Chancery Courts and in the Common AN tribunals, where the 
law of torts is referred to and, applied. 
=. In the Presfdent’s Court this mattef‘was recently exempli- 
fied in the case of Butler v. Butler. The’husband was granted 
a decree nisi on the ground of the wifé’s adultery. je was a 
*man of substantial means and the President declared that it was 
desirable that the question of her future maintenance, to which 
the husband~agreed, should be determined. Whereupon he 
granted the B@éree, but declared that, before it was made abso- 

e lute, he would hear what proposal the htisband had to make in 
regard to the future maintenance of the respondent. , 

And whether the husband is willing or unwilling, the 
Court has an absolute discretion to make an order that he shall 
pay such sum for the future maintenance of the guilty wife as 
it shall deem reasonable. The rule is not obsolete*or even 
antique. It is embodied in S. 1 of the Matrimonial Causes 

°” Act of 1907. 

. But suppose a similar case of rich wife ande poor Anabel A 
Has the Court any discretion to order her to pay for his future, 
ntaintenange? The answer is, and will centinue to be? in the 
négative.—L. *J., 1928, P. 153. e 
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BOOK REVIEWS. 


CRIMINAL INVESTIGATION AND PROCEDURE by N. 
Kasturiranga Aiyangar, B. A., B. L., High Court Vakil, Madras. 
Printed and published by Messrs. P. R. Rama Aiyar & Co., 
Madras. Price Rs. 4-80. : 


We have great pleasure in acknowledging the receipt of 
the book from the pen of one who has practiged before the Cti- 
minal Courts in the mofussil and in Madras. The object of 
the book is to state clearly the various stages of the investiga- 
tion of crimes from the first information report to the stage of” 
putting in a final charge sheet. The author has interned it 
mainly for the use of Police Officers and it is written with a 
view to enable them to have a thorough grasp of the miles of 
the Procedure, the non-observance of which has:in many a 
case resulted in the acquittal of the accused although they may , 
not be innocent. It can hardly beedenied that the duties of the 
Police Officers are often so engrossing that they cannot devote 
much time to theestudy of the treatises of criminal law and pro- 
cedure. The author has presented in less than 400 pages of 
this volume, the duties of the Police in the investigation of 
crimes and what they should avoid in the discharge „of their 
duties under the law and in accordance to the decisions of Courts. 
The author has fully, realised what a distinguished officer in the œ. 
police service has said “that the success of an investigating 
officer depends not lesa on a good workmg knowledge of the 
law in thê matter of evidence and procedure, than on any spe-, 
cial intuitive skill in detection which is found more often in 
detective novels than in actual practice” and keeping that in view 
has dealt with the rules of criminal procedure and evidence in 
twelve chapters of tha book under review. The Appendices A , 
to F give the various Police enactinents, Appendix G gives a few 
decisions of interest by the Madras High Court and Appendix 
H gives the rules of examination of witnesses by an eminent 
American Lawyer, Mr. Paul Brown. The book will be found 
useful ngt merely to the Police Officers but to lawyers practis- 
ing before the Magistrates and to the Magistracy in general. 
We cannot conclude this review without drawing special atten- e 
tion to fhe printing and get up of the book which leave nothing 
to be desired. $ é 


Lana 


kamané 
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Ams To HINDU AND MoHAMMEDAN Laws by R. V. Apte 
M.A., LL.B., Pleader, Poona. Price Rs. 2-8-0. 


This book is inten for the use of students preparing for 
the law examinations. Though we are not in favour of students 
reading hand-books on the various subjects and acquiring no 
higher knowledge than is contained in them, even such books 
have their use after the studenfs have gone through the pres- 
cribed treatises antl acquired a fair acquaintance of the subjects 
dealt with. The object of the small books is to focus the at- 
tention of the student preparing for the examination and to 

“gather the threads of his study of the treatises. A special fea- 
ture of this book is the collection of the original Sanskrit texts 
on all the important topics of Hindu Law with their English 
translation. One other remarkable feature consists in the Sanskrit 
sutras on Mohammedan law composed by the author himself 
with an English translation of them. We have no doubt that 
this book will be appreciated by the students. 





SUCCESSION CERTIFICATES AND Curators, by Dr.M. 
Krishnamachariar, M. A., M. L; PH. D., Provincial Civil Service, 
Madras. | 

The law on the subject of Succession Certificates and 
Curators was tib 1925 to be found in two small enactments, 
4. e., the Succession Certificate Act of 1889 and the Curators 
Act of 1841. In that year, all thgse provisions were brought 
dnto a consolidating enactment, the Indian Succession Act of 
1925, which repealed a number of enactments and consoli- 
dated the law relating to succession. The present volume is 
therefore a Commentary on those sections of the Indian Succes- 


e sion Act, relating to succession certificates and curators. The 


author is well known as a writer of text books of various 
branches of law and he has in this small volume given all the 
information on the subject noticing the decisioas of the superior 
Courts under the various enactments, dealing with succession 
certificates and curators. The book wiil be found yseful in 
solving many difficulties arising under these provisions.. 
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THE TRANSFER OF PROPERTY ACT AMENDING 
BILL. 


The Transfer of Property Act (IV of 1882) has been 
amended in various minor particulars by about a dozen amend- 
ing Acts since 1882, but there has been so far no general revi- 
sion of the Act. During the forty-six years of its existence, 
several conflicting decisions have heen given by the courts and 
some new principles not provided by the Act have been pro- 
mulgated by recept decisions of the Privy Council. The ex- 
perience of about half a century has also revealed the desira- 
bility of modifying the policy untlerlying some of the sections. 
The Legislature has now turned its attention to the desirability 
of a general revision, and two Bills Nos. 33 and 34 of 1927, 
have been published in the Gasette of India wider R. 18 of 
the Indian Legislature Rules. The first is a: comprehensive 
one of about 61 sections amending the various sections of the 
main Acteof 1882. The “second is a short supplementary , 
amending bill dealing with consequential amendments in the 
Code of Civil Procedure, the Registration Act, the Specific 
Relief Act, the Indian Succession Act and the Married Women’s 
Property Act, 1874. ae 


CHAPTER J oF THE ACT. 


The main changes proposed in Chapter I of the Act are 
the omission of tlie words “Hindu” and “Buddhist” in S. 2 of 
the Act and the new definition of the word ‘notice’. As re- 
gards thee first, under the existing Act, nothing in the second 
chapter shall be deemed fo affect any rule of Hindu, Buddhist 
or Mahqmedan Law. As the general sections of the Act from 
5 to 53 do not go contrary to any of the existing provisions of 
Hindu Law as modified by the Legislature, we see no objection 
to the psoposal to omy theewords as it would be a step towards 
evolution of ohe law of property governing all sections of peoplt 
in India. -o f 4 

M e 
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As regards the new definition of the word ‘notice’ this is 
certainly an improvement*on the old but we would point oùt 
that Explanation I, which declares that registration of a docu- 
ment, by which a transagtion relating to immoveable property 
is affected, is by itself to be deemed to be actual notice of the 
instrument as from the date of registration, is somewhat too 
Wide. In the first place encumbrance certificates granted by 
the registration offices co “occasionally contain omissions 
by inadvertence’ or mistake. Secondly, third parties are 
not entitled to obtain copies of all registered docu- 
ments. Cases may also occur where knowledge of regis- 
tration of a document relating to immoveable properties is not 
always immediately available in the office where the properties 
are situate, as for instance, where moffusil properties 
are registered in Madras on payment of a special fee. 
Questions may also arise as to the point of time in the course 
of the same day when a transaction takes place without know- 
ledge of a prior transaction which may be registered in the 
course of the day. It may be more advisable to treat the 
question as one of fact dependent upon the circumstances of 
the case especially as the recent decision of the Privy Council 
in Tilgkdhari Lal v. Kedan Lal (1) has now settled the con- 
flict between the High Courts on the point under discussion. 

Explanation III deals with the case of notice through an 
agent. The proposed explanation which is undoubtedly an 
improvement on the old definition makes it clear that notice 
whether actual or constrictive of anye fact to an agent while 
acting in the course of the business transacted on behalf of the 
principal is notice to the principal. No doubt it is a rule of law 
that an agent stands in the piace of the principal for the purpose 
of the business in hand and the agency “extends to receiving 
notice on behalf of the principal of whatever is material to be 
stated in the course of the pioceedings.” But we are not satis- 
fied that the statutory definition will cover ail the well- established 
limitations recognised by the decisions on the scope, of the doc- 
trine. For instance, the case of fraud on the part of the agent 
who, acting in furtherance of his own interests and committing 
a fraud on the principal, conceals the facts from the knowledge 
of his principal, is not clearly provided for. No doubt it 
may be said that in such cases as in the above the agenf is acting 
not in his character as agent but in that of a party to an indepen- 
gant fraud on the principal. It is however desirable that tlt 
matter should be made clearer by an exPlicit prevision. 

O anana aaa 


1. (19) LRATI A 239:1L R48 @1:39 ML J 243 (P C). 
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CHAPTER II OF THE ACT. 


In Chapter II, dealing with the general principles of trans- 
fer, the main amendments proposed,are the following : In 
S. 6 of the Act, enumerating the kinds of property that cannot 
be transferred, it is proposed to add that “a right to future 
maintenance in whatsoever manner arising or secured ar ` 
determined cannot be transferred”. This may be accepted. The 
amendments proposed by Cls. (7) and (11) of the Bill in r@s- 
pect of Ss. 11 and 40 of the Act are stated to bring the law into 
conformity with English decisions subsequent to 1882, and the 
distinction between affirmative and negative covenants as regards < 
their enforceability against transferees with notice is recognised 
and provided for. 

It is no doubt true that in 1882 the Indian Legislature 
had before it only the decision in Tulk v. Moxhay (2) and 
the English Law has since then been modified. It is however 
very doubtful if the later distinctjons between affirmative and 
negative covenants are noc merely the common law rules 
and whether it js not open to Courts of Equity to adopt the 
more equitable view of the earlier case. The weighty ob- 
servations of the Privy Council m Lord Strath Cona Steamship 
Company, Lid. v. Dominion Coal Company, Limited (3) 
are in favour of the latter view- No doubt that Was not a 
case dealing with immoveable properties, but the distinction, if 
any, is really in favour of applying the equitable principle in 
that case also. i i 

Clause 8 of the Bill proposes to abolish the rule in Leake 
v. Robinson (4) and adopt the rule suggested by Wilson, J .? 
in Ramlal Sett v. Kanai Lal Sett (5) and approved of by the 
Privy Council in Bhagabati Barmanya v. Kalicharan Singh (6), 
zas., that where a gift te a class fails for che reasons mentioned 
in Ss. 13 and 14 of the Act, the failure is to be not in respect 
ofthe whole class but only so far as the gift relates to those per- 
sons who come under Ss. 13 and 14. This is quite a welcome 
change as“it really effectuates the intention of parties. S. 102 
of the Indian Succession Act is proposed to be brought into line 
by corrésponding amendment by the Supplementary Bill. But , 
it should be noted that Madras Acts, I of 1914 and VIII of 1921, 
and Hindu Disposition of Property Act, XV of 1916, should not ° 


2, (1848) 2 Ph. 774 : 41 E R 1143 . 

3. L R (1926) A C 108 
e A (1897) 2 Mer 363: 35 E R 979. ‘ s 
5. (M86) ILRI2CGH e ° $ 


6. (1911) L R 38 I 4954: [ L R 38 C 468 : 21 M Is J 337 (P C). 
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be repealed unless the she as omission of. the word ‘Hindu; 
in S. 2 -of the Act is carried. Even then in view of S. 6, Cl. (b) 
(3), S. 13 of the Act must be amended by the insertion of a 
sub-clause to the effect tht a gift can be made in ‘favour of an» 
unborn person notwithstanding anything to the contrary in 
Hindu Law.” The proposed repeal of the three Acts mentioned 
above may otherwist restore the original disqualification under 
Hindu Law based pn the personal incapacity of an unborn Hindu 
to be the donee of a gift and we shall be restored to the old 
difficulties and anomalies which rendered it necessary to pass 


«these enabling Acts. 


. Clause (9) ‘of the Bill provides for a complete change in the 
old law as regards the validity of clauses directing accumulations. 
The maximum period for which the accumulations are 
permitted is reasonable and sufficient though it is not in ac- 
cordance with the English Law or the principles underiying 
S. 13 and S. 14 of the Act. We are hot however satisfied 
as to the necessity for extending the period in the case of the 
exceptions mentioned in the clause. We think a uniform 
period is sufficient in all cases. 

Clause 10 of the Bill is sapposed to safeguard the interest 
of persons having a right to maintenance or a provision for 
advancement or marriage from the profits of immoveable pro- 
perty and to prgvent their being cheated out of their rights 
by a transfer of the property. The present S. 39 of the Act 
protects the interests pf the bona fide transferee of such pro- 
ae It is only if the transferor ransfers the property with 

intention of defeating such rights and the transferee has 
notic of that intention that a purchaser for consideration will 
be affected. The proposal to ‘omit the requirements as to the 
fraudulent intention of the transferoreis not however desir- 
able as the interests of a bona fide purchaser for value are undu- 
ly jeopardised. The position will be worse in the case of pur- 
chasers of some specific items belonging to a ‘Hindu’ as in such 
cases the claim for maintenance and marriagé portidns do not 
attach to any definite property in the hands of the owner, but at 
the same time there is an inchoate lien over the estate which may 
become definite and specific by a decree. If the proposed amend- 
ment is to be accepted, there must be a further amendment by 
the addition of the word ‘specific’ before the werds ‘immove- 
able property’ in S. 39. R 

Clause (12) of the Bill seeks t amend S. 43 of the Act 
by inserting the words ‘fraudulently or’ before the word 'errone- 
ously’. This is merely an amendmefit which makes clear the 
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existing law. It is proposed to limit the operation of the 
doctrine of “interest feeding estoppél” to the period before a 
decree is obtained by the transferor enforcing the transfer 
and to prevent the transferee from claiming the benefit of subse- 
quent accretion of interest to the transferor, even though the 
decree is not satisfied. The Madras High Court decided in 
Ajijuddin Sahib v. Sheik Budan Sahib (7) that the contract of 
transfer subsists even though itis merged inthe decree. The 
amendment now proposed takes away, that right but we do not see 
why the transferee’s equitable rights should be sought to be 
arrested by his getting an unsatisfied decree. 


Clause (13) deals with the rule of ls pendens. The sub- 
stitution of the word ‘pendency’ for the words ‘active prosecu- 
tion’ in S. 52 removes certain difficulties felt by the court and 
is necessary. The proposed omission of the word ‘contentious’ 
is unnecessary. The new explanation is intended to settle con- 
flicting decisions and iš in consonance with the general trend of 
decisions. 


Clause (14)eof the Bill entirely recasts the language of 
S. 53, dealing with avoidance of fraudulent transfers. Fol- 
lowing Ss.172 and 173 of the Engfish Law of Property Act,1925, 
the old section is split into two parts, one dealing with-transfers 
intended to defeat and delay creditors and the other dealing with 
voluntary settlements intended tó defraud sybsequent trans- 
ferees for consideration. This arrangement is unexception- 
able. As regards the first part, the additional provision now 
proposed is to make it compulsory on a creditor who is avoiding a 
fraudulent transfer to file a representative suit on behalf of” 
and for the benefit of all the creditors. This is a necessary’pro- 
vision and settles the conflicting decisions of the courts on the 
point. As regards the*second part however it may be noted 


that transfers made for grossly inadequate consideration are not ° 


covered by the proposed new sub-section. Again the case of 
a transfer of property in favour of a charity which is of fre- 
quent occufrence in India needs to be separately provided -for, 
Ramisay v. Gilchrist (8). It does not however seem desirable to 
omit frorh the present section the words “the prior transferees. 
and co-owners or other persons having an interest in such pro- 
perty”. e Again the section requires to be amended so as to 
settle the conffct of decisions as regards the extent of avoid- 
ance of a fraudulent transfer where part of the consideration is 
real andi part, only fietitiouw’s and fraudulent. The transferee wh 
e e e ba 


7. (1895) I L R 18 M 492. 8& LR (1892) A C 412° 
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such cases should be given a charge over the properties to the 
extent of the consideration properly paid by him. 


One of the most important amendments proposed in the 
Bill is the one made by ÈL 15 which provides for the statutory 
recognition of the well-known doctrine of ‘Part Performance’. 
The amendment proposes to confine the doctrine to written con- 
tracts. This restriction of the-scope of the doctrine is not un- 
reasonable- It must be however clearly provided that all the 
covenants in the contract are capable of being enforced as if 
the transfer is completed in the manner required by law to 
make it a valid transfer. The section as now drafted is not 
complete. It does not in terms provide for the enforcement 
of the rights under the incomplete transfer by the transferee 
except by the proposed addition of a new clause in the Specific 
Relief Act, with which we shall deal later on, and, even as re- 
gards the rights of the transferor, it does not affirmatively 
provide for enforcement of all covenants against the transferee. 
No doubt, by implication, the transferor can enforce the rights 
arising out of the contract so far as the properties are concerned, 
hut it is not clear that other rights not directly involving relief 
against the property can be enforced. This may assume impor- 
tance fh case of leases. Again it would be desirable to provide 
for completion of the formalities required to validate the transfer 
as stich on the first occasion when the court is called upon to 
recognise the rights by making its decree conditional upon compli- 
ance with such directions as may be necessary to validate the 
transfer. This would of course ihvolve an amendment of the 
Registration Act, permitting registration of documents even 
after the time limit originally fixed for registration has passed- 
It may also be noted that change of possession actually or other- 
wise is not always a necessary part of he acts of part-perform- 
ance, as the section assumes. There may be other acts of part- 
performance unconnected with possession which may let im the 
doctrine. 


SALES. 


Clause 16 of the bill proposes to amend S. 54 of the Act 
by making it compfilsory to have a registered instrument in the 
case of any sale of immoveable property or of any interest in it 
irrespective of the value of the property. This can be ‘accepted. 
The other changes proposed are merely verbal afd consequentiai. 

Clause 17 proposes to make certain alterations in respect 
of the vendor's lien for unpaid purchase fhoney apd thé buyer’s 
lien for agvance. “ The sub-sections as now drafted cannot be 

accepted. “It is difficult to see why neue of the prior 
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sale isto make the lien enforceable against the subse- 
quent purchaser. What is reqwired is that the subse- 
quent purchaser must have notice of the non-payment 
of consideration and the lien which is sought to he 
enforced against the property in his hands. In the case of gratui- 
tous transferees there seems to be no equity why the lien should 
not be enforced even in the absence of any, notice. Similarly 
S. 55, clause (b) is proposed to’be altered by omitting the words 
‘with notice of the payment’. This is even worse. It is malfi- 
festly unjust that a bona fide transferee for consideration should 
be held to suffer by a lien being allowed to be enforced against 
the property in his hands for advance money paid by a proposed * 
purchaser several years prior to his transfer of which he has no 
notice. The really equitable provision will be to make 
the lien enforceable in either case against the property 
in the hands of all persons except those who have 
subsequently got qn interest in it for consideration 
and in good faith and in igaorance of the existence of 
the charge. The use of the word “charge” is by itself sufficient 
to exclude caseseof bona fide purchasers and mortgagees for 
value without notice. See Webb v. Macpherson (9) and 
Alwar Chetty v. Jagannatha Aiyar (10). It would be sufficient 
to omit the words ‘in the hands of the buyer’ in S. 55, Clause 4 
(b), and the words “as against the seller and all persons claim- 
ing under him with notice of the payment” inglause 6 (b). A 
sub-section is to be added in both cases that “nothing in the 
above sub-section shall affect any rights obsubseguent transferees 
of the pfoperty for consideration in good faith and without 
notice of the charge”. Clause 18 widens the scope of the Tight 
of marshalling in favour of a subsequent purchaser. It is ex- 
plicitly made applicable to cases where more than two properties 
are involved and the extent of the right is enlarged by omitting | 
the words “as against the seller” in S. 56. The old section was 
unduly restrictive and the proposed amendment carries out a 
desirable change, notwithstanding the fact that ordinary mort- 
gage suits may thus become more complicated—sS: P. 


(To be contined) ° 


9. (193) LR#YA28:1ILR3ICS7: 13 ML 7389 (P. Gon 
10. (1987) 54 M L J 109. 
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SUMMARY OF ENGLISH CASES. 


GaLz v. Moror UNIÔN Insurance Co., (1928) 1 K. B. 
359. 


Insurance—M olor-cor—Two persons insured tn two differ- 
ent compaties—Risk covercd by two policies—Liability—Rate- 
able contribution. 


A and B were insured in réspect of motor-car risks in two 
different companits. B in driving A’s car with A’s consent 
caused damage to a third person and therefore was liable to pay 
damages to the third person. This risk was covered by both the 
` policies. But the provisions in each policy were, (1) if the risk 
was covered by another policy the insurers should not be liable 
and (2) that where two policies covering the risk were in exist- 
ence the insurers should pay rateably. 


Held, each Insurance Company should pay half since the 
provision as to rateable pain ate qualifies and explains the 
preceding clause negativing the liability. 


KONSKIER v. B. Goopmay, Lro., (1928) 1 K. B. 421. 


Torts—Trespass—Building operations—Licerse given by 
the owncf to pull down chimney stack—Builder allowing tha 
rubbish to stand Jor a length of time—Damage—Action for 
negligence and trespass—M aitmainability, 





The defendants, engaged in pulling down the upper storeys 
of a house in a street, obtained a license from the then*owner of 
an adjoining house No. 87 to pull down part of the chimney 
stack“of No. 87, jn consideration of which they undertook to re- 
build it and to make good any damage caused to No. 87 in doing 
any of the works. The defendants finished the work of pulling 
“down and rebuilding, but they omitted to remove a quantity of 
rubbish which they had allowed to fall on the roof of No. 87. 
When the plaintiff was occupying No. 87, thig rubbish choked 
the gully and the basement of the house was flooded by a heavy 
storm of rain. In a suit by the plaintiff for damages against 


< the defendants, . 


Held, that there was no negligence on the part of the defend- 
ants because the damage did not arise from a bgeach of some 
duty on the part of the defendants to the plaintiff, but, in allow- ; 
ing the rubbish to remain beyond a reasonaple time, the defend- 
anjs were guilfy of a trespass which was gontinuifg when the 
plaintiff became the tenant at No. 87. 
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SMITH v. SCHILLING, (1928) 1K. B. 429. 


Practice—Several causcs of action in one action—Plea of 
payment into court of one sum without specification—Plea, if bad 
—Rules of Stipreme Court, O. 22—Mrry trial—Assessment of 
damages—Iinerference by Court of Appeal. 


A plea by the defendant that he paid into court one lump 
sum to satisfy three causes of action of three plaintiffs without 
specifying the causes of action in respect of*which the paf. 
ments are made is bad under O. 22 of the Rules of the 
Supreme Court. 


A Court of Appeal is slow to interfere with the amount 
of damages found by a Jury and, before it is induced to do 
so, it must be satisfied that the Jury have either taken into 
account matters which they ought not to have taken into account 
or have neglected or disregarded matters which wahe ought to 
have taken into account. 


7 Oy 


a 


ROYAL ANTEDILUVIAN ORDER OF BurrALOE uv. OWENS, 
(1928) 1 K. B. 446. 

Income- -tax—Unreg-stercd Friendly Society purchasing pie- 
mises—Conversion into convalescent home—IHlospital—No es- 
pense borne by the members—Exemption from asscsSsicytt til 
respect of prentises—Income-tax Act, 1918 (8 & 9 Geo. 5, c 40), 
Schedule A, No. VI, rule 1 (c). 

An unregistered friendly society, which had for its principal 
objects tht relief of distressed members and their dependants,, 
and the promotion of social intercourse and recreation among its 
members, had about two million members, most of them beiny 
working men of small means. The society purchased certain 
premises. which were gonveyed to trustees upon trust to hold 


them for the society. These premises were then converted into a ~ 


convalescent-home for the members of the society. The members 
of the society paid the purchase price, and the society lent moneys 
for the equipment and maintenance of the home. The patient 
was not to incur any expense either for travelling to the home 
or during his residence there. But only 4 limited number of 
members could enjoy the amenities of the home. There was 
also a Staff of nurses and servants at home, and medical aid 
was given grafuitously by doctors. 

J Hgld that, since the hgme could be regarded as an cleemosy- 
nary establisament mgintained by the society for the benefit ofk Ka 
few of its members out of many, it was a ‘ lfospital . within the 


N 
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meaning of Schedule A, No. VI, rule 1 (c) of the Income-tax 
Act, 1918, and the societyewas therefore entitled to exemption 
from assessment to income-tax in respect of premises belonging 
to it. 4 . 


ate WHITE v., WHITGHER, (1928) 1 K. B. 453. 

Intcome-tax—Accumulation -of income under trust—Fund 
lowbe paid to beneficiary twenty years after date of death of 
testatriz—W hether. benefit contingent on “ attaining some speci- 
fied age” —Income-tax Act, 1918 (8 & 9 Geo. 5, c. 40), S. 25. 

A fund was by will directed to be accumulated for twenty 
years from the death of the testatrix when it was to be divided 
among the then living children of a certain marriage. There 
was one such child living at the date of the will and no more 
were ever born although the parents survived the testatrix. The 
twenty years having expired, the child became entitled to the 


°” . whole fund. 


Held that the fund had hot Bech accumulated for the bene- 
fit of the said child “ contingently on his attaining some specified 
age” within S. 25 of the Income-tax Act, 1918, so as to entitle 
him to repayment of a sum in Telief of tax under that section. 





ay oP 
H. J. GREEN v. }. GLIKSTEN & Son, Lro., (1928) 1 K.B 
475, j ; 
Income-tas—]nsugance agasnst fire—sLoss of stock in trade 
by fire—Receipt of insurance money to be included inthe trad- 
ing account—Income-tax Act, 1918 (8 & 9 Geo. 5, c. 40), Sch. 
D, Cdse 1. 
Where a company carrying on timber business lost a large 
„part of their stock by fire but the loss was.covered by insurance, 
_ Held, that the money actually received by the company 
from the insurance company in respect of the timber destroyed 
must be brought into the trading account for the gurpose of 
income-tax but not the figure representing the estimated cost 


price of the timber. | ; 





Rees ROTURBO DEVELOPMENT SYNDICATE, LTD. v. LNLAND 
REVENUE COMMISSIONERS, (1928) 1 K. B. 506. 
Income-tax—Excess Profits Duty—Sale of patent rights— . 
Capital assej or profit of circulating cdpitale—Liabihty to Bssess- 
méeni—C onunsioner’s finding inasufficien?—Income- tay Act, 
1918 (8 & 9 Geo. 5, c. 40), Sch. D." 
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e The assessee (company) was assessed to income-tax and 
excess profits duty upon a certain sum which represented the 
share of the company in respect of the sale price of the patent 
rights in the United States of Amerita of the-group of patents 
relating to centrifugal, turbine and similar pumps, which it was 
the purpose of the company to acquire.and -turn to account by 
licenses or by sale. It was contended by fhe assessee that this 
sum was a capital asset and not a profit of the circulating capital. 
The Special Commissioners found that the profits on scale of-pa- 
tents arose in the course of the Company’s business and were 
chargeable to income-tax and excess profits duty. 

Held by Lord Hanworth, M. R., and Sargant, L. J., 
(Scrutton, L. J., dissenting) : The finding of the Commissioners 
was not that the profit was realised as part of its ordinary trad- 
ing and was not in itself a sufficient finding of fact and the sale 
of the patent rights was not a profit of circulating capital but a 
transmutation of capital asset into, money. 





Lorn TREDEGAR v. HARWOOD, (1928) 1 Ch. 59. 

Landlord and Tenant—Lease—Covenants—Lessee to insure 
in the Law Fire Office or “in seme other responsible Insurance 
Office to be approved by the lessor” —Right of lessce to select 
alternative responsible 0 ffice—Desire of lessor that al? houses on 
estate should be insurcd in one office—W hether a ground for 
refusal of approval. 

A lessee covenanted to keep demised premises insured in 
his own pame and that of the lessor in the ‘ L’ office,..... “or 
in some other responsible insurance office to be approved by th® 
lessor..... ” The defendant the assignee of the lease did not 
continue the policy in ‘ L’ office but took out a policy in a differ- 
ent company. The plaintiff (lessor) refused to approve of.the 
latter company on tht ground that for the purposes of estate e 
mgnagement he required that all houses upon his estate should 
be insured in the same office. 

Heldy the lessor could not insist upon the premises being 
insured in the ‘L’ or any other particular office. The covenant 
conferred an alternative on the lessee to gelect any other office : 
he might choose provided it was a responsible one. The lessor, 
who had the right of approval, must exercise that right reasona- ° 
bly and not capriciously; not with a view to his personal ends 
, but solely with the object of finding whether the company select- 
“ed byethe lessee wag “ responsible ” and a suitable company for 
the undertaRing of the risk. e. . 
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HARRINGTON Motor Co., In re: Crraptin, Ex parte, (1928) 
1 Ch. 105. 


Company—Winding up — Injury caused by negl: gence of 
company’s servant—Judginent for damages and costs in action 
against company—Subsequent liquidation before levy of ere- 
qution—Payment by insurance company to liquidator of damages 
and costs—Right of judgment-ereditor to ihe amount. 

° A limited company which was insured against third party 
risks was sued by the applicant for damages and costs for per- 
_sonal injuries caused to him by the negligence of one of its ser- 
vants. The applicant recovered judgment and, before he levied 
execution, the company went into liquidation and the insurance 
company paid the amount of damages and costs to the liquidator. 
The applicant claimed that the moneys bo paid should be handed 
over to him and must not be available for distribution among 
its general creditors in the winding up. E 

Held, that the applicant had no right either at law or in 
equity to require that the money should be handed over to him; 
but that the money formed part of the assets ofthe company and 
was as such ayaihable for distribution among its general credit- 
ors including the applicant. ° 


COLLAROY Co. v. GIFFARD, (1928) 1 Ch. 144. 

Company—#reference shares and ordtnary shares—Priori- 
ty of preference shares as lo dividend and cap.tal—Winding up 
of carapace = Kahi, of preference share- holders 
t0 participate. 

The memorandum of articles of association of a company 
provided that the capital was divided into preference shares and 
certain ordinary shares and that the preference shares should 
confer the right to a fixed cumulative preferential dividend at a 
certain rate on the capital paid up thereon and shall rank both 
as regards dividends and capital in priority to ordinary shares. 

Held, that the memorandum having provided far the right 
of the preference share-holders, the preference share-holders 
would be entitled only to æ return of their capital in the event of 
their winding up and would not be entitled to participate in the 
surplus assets. 


a e 





CREDITON Gas Co. v. LAEDITON URBAN COUNCIL, (1328); 
1°Ch. 174, * œ 

Contract Nor- mention of duratio#—Determination by 
notice, 
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e An agreement under seal was entered into between a gas 
company and a district council by which the company agreed 
to light all the public lamps within district from and after 
the 1st day of September every year up to the following 1st day 
of May inclusive. The period for which it was to run was not 
mentioned in the agreement nor was express power to determing 
given under it. 5 ` 

Held, that, though the agreement was indefinite in point 6f 
time, the very nature of the contract implied that either party 
could determine it by notice. 





ROYAL Excrance Assurance v. Hore, (1928) 1 Ch. 179. 


Insurance (Life)—Assignment of thd policy—Tinie limit 
for the risk—Extension of the time by the assured—Endorse- 
ment on-the policy with the new time limit—No notice of the 
extension to the assignec—Rights of the assignee to the sumin- e 
sured—Trust—V aviation of the or®inal contract and not a new 
contract. 


By a policy,” dated August 13, 1925, one Samuel Barker 
effected an insurance upon his life for the term of one year from 
July, 31st, 1925, with an insurance society. The in- 
surance society agreed to pay the assured, or his exe- 
cutors, or his assigns the policy money in the eveni of the 
death of the insured on or before July 31st, 1926. Barker as- 
signed the benefit of this policy to the defendant in July, 1926, 

‘the assured arranged for an extension ôf the period of in- 
surance to October 31st, 1926, and to this effect an endorsement, e 
namely, “that the sum assured shall be payable in the event of 

the death of the life assured on or before 31st October, 1926”, 

was made on the policy., The benefit of extension of time was 

not assigned to the defendant. When the insured died on Octo- e 
ber 1, 1926, his executors brought an action for a declaration 

that they and not the assignee defendant were entitled to-receive s 
the sum assured. e 

Held, that the extension of the policy by the insured did 
not constitute a new contract but was merely a variation of the 
original contract and therefore the defendant was entitled to the 
policy mpney. . 

Even if itavas regarded as a new contract it must be treat- 
ed that the deceased by a new contract effected an enlargement 
of. the time-limit acting as*trustee for the defendant and there- 
fore the defendant cãuld enforce her rights as a Weneficiary. ° 
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In re. A Debtor, (1928) 1 Ch. 199. 5 

Bankruptcy—Receiving order—Petitioning craditor utilis- 
ing bankruptcy proceedings for extortion of money from the 
debtor—Receiving order discharged—Bankruptcy Act, 1914(4 
and 5 Geo. 5, c. 59), S. 5, Sub-seciton 3. ` 
e Where a creditor utilized bankruptcy proceedings for the 
purpose of extorting or attempting to extort money from the 
Ħebtor for which the debtor was in no sense liable, 

Held, that the proceedings constituted an abuse of the pro- 
cess of the court and therefore no receiving order ought to be 
made. 





Brooks, In re : Pustic Trustee v. Wuite, (1928) 
1 Ch. 214. 

Will—Construction—Residuary Gift—Life interest to the 
widow of the testator—Remainder to children or their “personal 
representatives’ —M daning “of. 

A will provided that the trustees should pay the income to 
the testator’s widow during her life, and from and after her 
death the income should be distributed equally between the seven 
childr8n of the testator during their respective lives, and from 
and after the death of any child whether in his life-time or after 
his decease, the trustees should hold 1|7th of the capital of the 
estate to the income of which such child should have been en- 
titled or in the case,of a child predeceasing the testator such 
share as would have accrued to such child under thg will if he 
or she had survived the testator, upon trust for “ personal repre- 
sentatives” of the child. 

Held, that the words “ personal representatives” should be 
‘construed as meaning “executors or atlministrators” and not as 
next of kin and, therefore, on the death of widow the seven 
children became absolutely entitled to their respective shares in 
the testator’s residuary estate. 





MESSAGER 7. BRjt1ISH BROADCASTING Co., 97 1.. J. K. B. 65. 
Copyright—Broadcasting an opera—Whether an tafringe- 
ment—Copyright Act, 1911 (1 & 2 Geo. 5, c. 46 )—Contract— 
The plaintiff, a composer of an opera, granted an exclusive 
license far the performance thereof, under an agreement, to a 
well-known fheatsical producer, George Edwards. After George 
Edward’s death, his successors-in-title agreed to permit a wire 
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less performance by the defendants for £60. The plaintift was 
nôt informed of this; and the defendants pave a broadcast per- 
formance of substantially the whole opera. In an action by the 
plaintiff for damages for the infringemênt of the copyright, 
Held, that there was an infringement of the musical copy- 
right by the defendants as broadcasting an opera by wireless, 
telephony amounted to ‘ perform? it in ‘ publi¢’ within the mean- 
ing of the S. 1, Sub-section 2 of the Copyright Act, 1911, and 


(2) that the license granted by the plaintiff to George 
Edwards was personal and not assignable. 





COTTAGE CLUB Estates v. WOODSIDE ESTATE Co., 97 L J 
K. B. 72. 


Arbitration—Contract with an arbitration clause—One of 
the contracting parties assigning hig rights under the contract 
to another—Disputes—Jurisdiction of the arbitrator. 


A building cohtractor entered into a contract with a build- 
ing owner for the construction of houses. The contract contain- 
ed an arbitration clause. Before the completion of the coxtract, 
the contractor assigned in writing his rights to all moneys due 
and to become due under the contract to a third person, and 
notice of assignment was served on the buildingowner. After 
the completion of the work, disputes arose as to the amount due 
to the contyactor from the awner and the*matter was referred 
to arbitration, and an award was passed by the arbitrator that 
the contractor was entitled to recover certain sum of money 
from the building owner. 


Held, that the deed, df assignment and notice precluded the 
contractor from maintaining his claim against the building- 
owner. 


An arbiérator has jurisdiction to deal with a dispute between 
the parties to a contract in the terms of an arbitration clause in 
the contract, notwithstanding that one of the, parties has by as- 
signment divested himself of his rights to claim under the con- 
tract, but, in dealing with the dispute the arbitrator must net 
„merely consider the terms of the contract within the limits of 
“the document, but must consider the application and enforce- 
ment of those terms having regard to the legal ue which, 
has been created by the assignment. a oe 


. 
amana anaa 
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INLAND REVENUE COMMISSIONERS v. YORKSHIRE AGRICUL- 
TURAL Society, 97 L. J. K. B. 100. 


Income-tax—Agricultural Society—“ Body of persons estab- 
lished for charitable purfoses only’—Income of ttvestad funds 
—Exemption as charity—Income-tax Act, 1918, S. 37, Sub-séc- 
tion 1 (b). 

A County Agricultural Society was formed in 1837 for the 
p&rpose of holding an annual agricultural show of livestock, im- 
plements, etc., to provide for agricultural education, and to pro- 
mote the interests of agriculture generally. The Society always 
held an annual show in some town in the county and prizes were 
awarded on general competition. It had over 3000 members, 
the annual subscription of each member being £1. The mem- 
bers enjoyed certain privileges during the annual shows. The 
Society claimed exemption from income-tax on the interest and 
dividends of its invested funds on the ground that the society was 
a “body of persons established for charitable purposes only” 
within the meaning of S. 37 (1) (b) of the Income-tax Act, 
1918. The Special Commissioners granted the exemption, but, 
Rowlatt, J., reversed the decision. 


Held (on appeal), that the Society was entitled to exemp- 
tion from tax because the objects of the Society were wholly 
heneficial to the community at large. The fact that the mem- 
bers of the Socigty enjoyed certain privileges did not make it a 
members’ society and prevent the general objects from being 
charitable. . 





s JOTTINGS AND CUTTINGS. 


Marriage between Relatives.—Sir Arthur Shirley Benn has 
introduced into Parliament a Bill to amend the law relating to 
the marriage of persons with their nephew or niece by marriage. 
The state of the law on this subject is admittedly quite illogical, 
and shows the mischief of piecemeal legislation, particularly in 
matters which affect the status of individuals? Aga result of 
years of effort, the Deceased Wife’s Sister’s Marriage Act of 
1907 legalised marriages between a man and his deceased wife’s 
sister; but it went no further, and Astbury, J., held in Ra Phillips 
(1919, 1 Ch. 128), that the Act did not enable a man to marry 
the daughter of his ‘deceased wife’s sister, altheugh, so far as 
degrees of consariguinity are concerned, she is, of course, a steg 
further removed. And the Act of 1907 was not even reciprocal 
as between tht sexes, for it did not enable a womarf to marry her 
deceased hfisband’s brother ; this right was given by the Deceased 
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Brothers Widow’s Marriage Act of 1921. Sir Arthur Shirley 
Benn’s Bill proposes to legalise marrige between a man and 
“(1)- his deceased wife’s brother's daughter; 
“(2) ‘his deceased wife’s sister's daughter ; 
(3) his father’s deceased brother’s widow; 


“(4) his mother’s deceased brother’s widow; š 
“(5) his deceased wife’s father’s sister ; 
“(6) his deceased wife's mother’s sister; - d 


“(7) his brother’s deceased son’s widow ; 
“(8) his sister’s deceased son's widow”.—ZL. J., 1928, 


Doctors and Lawyers :—It is a strange phenomenon, when 
doctors and lawyers meet, dine and converse, that the conversa- 
tion and speeches are always tinged with lunacy; there is much 
talk about the irresistible impulse and cognate matters; and 
one of the legal speakers will meet and defy the arguments of 
the alienists. Apart from such matters, the evening will invari- 
ably end on a note of mutual admiration and respect; and the 
guests go home contented ; each feeling that he belongs to the 
noblest, most useful and mogt altruistic profession in the svhole 
wide world of, human activity. s 


Sir Ernest Wild’s jest touching the éxtifiction of barberism 
in both professions has left me guessing: Do& it mean that 
doctors ‘as lawyers have taken the Nazarite vow? The-bariter 
and the surgeon’ were, of*cousse, at one time of the same profes+ 
sion, but that does not throw more light on the matter. Or is 
it that uncertainty has so far been removed from the two 
sciences that the patient and the litigant are less liable than 
formerly to the “close shave’? I wish I knew.—L. J., 1928, 
p. 194. , 





Lord Phillimore :—Mr. Punch’s Personality of the week is 
our own Lord Phillimore, and Mr. Bernard Partridge has happi- 
ly portrayed him seated at his desk perusing an open volume, _ 
Horaiti Carnttna, with a game of “patience” lying near. “To 
Orthodoxy wed, Learned in Classit lore He lives with Patience 
close in t6uch, And Justice in his head; We could not love all 

“these so much Loved we not Phillimore”. Punch has done the" 
gfeat man justice, with, pen and pencil. : x 

A learned’man ane a godly, he has ever been. We have all? 

heard of his reproof of the nervous witness who unconsciously 
O ° > 
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inaltreated the sacred’ Testament during an anxious sojourn- in 
the witness box. He it evas who refused to help Barnes, }. 
(afterwards Lord Gorell) in the Divorce Court, because he had 
a deep-rooted conscientidus objection to divorce. .“At this rate,” 
observed Barnes, J. on hearing ‘of his refusal, “we shall soon 
haye a Unitarian judge refusing to sit with the Trinity Masters”. 
th. J., 1928, p. 194. . 


e 


Ja 





Hilary :—“Why,” writes a person of enquiring mind, who 
signs himself, appropriately enough, “Law Student”, “are the 
present sittings called the Hilary Sittings?” Personally, I nei- 
ther knew nor greatly cared until the question was asked; but [ 
have searched out the matter, and the answer is as follows: In 
Teniote and pious days the sittings of the Courts after Christmas 
were made to date approximately from the Feast of St. Hilary 
of Poietiers, which fell on January 13. The matter is now 
regulated, and the name “ Hilary” applfes authoritatively to the 
term by O. 63, R. 1, which declares that the Hilary sittings shall 
commence on January 11 and terminate on the Wednesday 
before Easter. May I add, to bring the matter up to date and 
beyond, that the term will end this year on April 4. The most 
puzzlħng thing about these terms and vacations is that there are 
many dys which are neither “sittings” nor “ vacation ” | For 
example, “the' Easter sittings shall commence on the Tuesday 

“ after Easter Week,” says R. 1. “The Easter Vacation,” says R. 4 
(1) (of the Order aforesaid), “ shall commence on Good Friday 
and terminate on Easter Tuesday. Bet this curioys matter be 
1eserved for further investigation—L. J., 1928, p. 219. 





Celibacy and Longevity -—I have been assured, by a man 
who claitns to have seen the authenti¢ figures, that married men 
live longer than bachelors; if this be so, the age-old antagonism 
which exists between the married and the celibate is further ex- 

. plained. Not only does the bachelor enjoy, his notorious pri- 
vileges and immunities, but he contrives a more timely exit than 
„his. married brother from this vale of tears and taxation. 


There is, of course, Sir Harry Poland, who sustained the 
burdens of celibacy for nearly a century and who in odd mo- 
ments of piety went on to the last thanking Heaven that he was 
“= confirmed bachelor. ` “If I had married,” said he, at the dan-° 
egerous age of ninety-four, “I might have been bothered By 
children, orp perhaps, even disgraced by tiem. As far as I can 
gee, married life is so much worry. . If I bad married I should 
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have been dead long since.” Well, if Peter Poland, his father, had 
been of the same mind, Sir Harry would never have established 
the Bar record for longevity ; many murderers would not have 
died, and sonie of them, married and single, would have lived to 
a ripe and respected old age. There is no denying, while paying 
all due regard to the maxim, De mortuis nil nist bonum, “that in 
some respects Sir Harry was-a man of narrow and unsocial views. 
And in disclosing one of the secrets of old age, it is curious that 
he should attribute to celibacy what, other ancjents have account- 
ed for variously by the practice and pursuit of dieting, over- 
eating, temperance, intemperance, virtue, and the moderate in- 
dulgence in various vices. Sir Edward Clarke, characteristi- 
cally enough, takes the happier and the better view ; and he has 
shown that for his length of days his wife is greatly to thank. 
—ZL. J., 1928, p. 219. 





Speeches : The Influence of,Laudanum :—A recent re- 
ference to the fine speeches (formerly) made by counsel and 
others while “wader the influence of drink” has caused one 
to remind me that many of Erskine’s best deliverances were 
made under the influence of lafidanum. It was said of him 
that his vivid imagination supplied him with forcible irħages— 
which, clothed in language of transparent beauty, neter failed 
to carry the jury along with him. And their oratorical achieve- 
ment was due in part to his high animal spirits ; and ir part-to 
the exciting effect of the drug upon his imagination. bet ‘3° 

He fad another foible, not dissimilar to that of a languid, 
silk of recent times. He was in the habit of pretending that 
he did some of his best things without forethought or prepara- 
tion, out of the treasury of his mind, and on the impulse of the 
moment. In fact, Thomas Erskine, like others of his kind, was 
a secret worker.—L. J., 1928, p. 219. i 


Fy 





And Old-Fashioned -Fecs :—From age to age the fees’of 
barristers have varied; the salaries of the Judges alone, between 
opposite*ends of the same century, remain in a state of equili- 
brium. At the trial of the Seven Bishops, in the reign of the ; 
Séconc James, the largest fee paid to counsel for defending a 
Bishop was 2681. ; and the total fees paid to all defending counsel 

e was 2401. 16s. In Commonwealth days lawyers were supposr 
ed to tlo well. “Now are their fees of mean value,” says an eld 
writer; “three pounds, five pounds, six pounds being usual even 
for the making of a motion of five or six lines. Many of them 


- 
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rise from nothing to great estates; five thousand pounds, siy 
thousand pounds, nay, ter? thousand pounds by the year, and 
purchase baronies and earldoms.” In the spacious days of James 
II the law officers enjoyed the emoluments of private practice; 
and it was perhaps as well. For the official salary of Sir Fran- 
cis Bacon, A. G., was 81. 6s. 8d. ; Sir Henry Yelverton, S. G., 
701. ; the King’s Sergeant, 411. 6s, 10d.; and Henry Martin, advo- 
cate for ecclesiastical causes, 201. 


The pounds seem scandalous; to.say nothing of the shillings 
and the pence.—L. J., 1928, p. 244. 





Hungaro-Rumantan Dispute :—By a strange reversal of 
opinion since last autumn, when the British Foreign Secretary 
chided Hungary for standing on its Treaty rights as to the lands 
cf Hungarians expropriated by Rumania in Transylvania, it is 
now Rumania’s turn to feel the displeasure of the League Coun- 
cil. The legal aspect of this long drawn-out dispute was dealt 
with 1 extetso in an article in the Law Joyrnal of October 
22, 1927, and it is only necessary to recapitulate the simple 
facts; that there was a special article in the Treaty of the Tria- 
non purporting to preserve the rights of Hungarians in their 
estates in*the Province of Transylvania which was handed over 
to Rumania by that treaty; that Rumania subsequently passed an 
agrarian law for the compulsory acquisition of all land deemed 
fit to be broken up into smaller holdings ; and that one result of 
this law was that the ‘Hungarian owners found themselves dis- 
possessed on payment of compensation which they said represent- 
ed im the majority of cases only a fraction of the value. Most 
of the dispossessed owners resorted to the Mixed Hungaro-Ru- 
manian Tribunal set up under the Treaty for redress, but Ru- 
mania, declaring that that tribunal was ndt competent to try an 
issue that affected the domestic economy of the whole country, 
prevented any final decision by withdrawing its representative. 
Hungary appealed to the League Council to appoint% Judge in 
accordance with the Treaty in order to enable the tribunal to 
adjudicate in the matter, and alternatively offered to accept the 
arbitrament of the permanent Court of Justice at The Hague. 
Rumania refused both alternatives, and the League syb-com- 
mittee entrusted with the matter made an oraculas recommenda- 
tion, which, if it meant anything, would have involved Hungary , 
gwing up its legal claim. Both countrieg were exhorted for 
the third or- “fourth Bone to settle the matter.e—L. J., 2928, p. 245. 


ory 
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* The League Decision -—Meanwhile, weighty legal opinion 
was making itself felt in favour of the tribunal being placed 
in a position tg adjudicate in a matter ig which it was obviously 
competent to do so. The voices of several leading British 
lawyers were raised in the House of Lords, includ- 
ing those of Lord Buckmaster, Lord. Phillimore, ande 
Lord Carson, against Rumania’s obstruction, and the 
influence of Lord Rothermere’s newspaperse in favour of 
giving the Hungarian claims a fair hearing made itself felt 
on the Continent. The Rumanian Government has published 
the opinions of fifteen distinguished jurists of several countiies 
in favour of its plea that any decision in favour of the Hun- 
garians would infringe its sovereignty, but all of thern, includ- 
ing that of Professor Pearce Higgins, K. C., seem to be more 
governed by a consideration of political expediency than of 
treaty rights and contractual obligations. In the result the 
League Council decided, in view of the failure of the disput- 
anis to come to a settlement, to recommend them to agree to 
the appointment qf two additional Judges from neutral coun- 


- tries to sit on the tribunal under Article 239 of the Treaty, and 


that the Rumanian member should resume his seat. Hun A 
agreed, and it now remains to be seen if Rumania will follow 
suit.  Czecho-Slovakia will shortly be faced with a similar 
problem in respect of expropriated Hungarian landowners, so 
the League Council may be forgiven for its somewhat inconsis- 
tent efforts to preserve the peace by a settlement out of Court.— 
L. J., 192% p. 246. ° >» 


—— 


Copyright in a “Slogun” :—The first reported decision of 
Mr. Justice Humphreys in a civil case is, unfortunately, one of 
rather doubtful authority on the much-contested field of “ori- 
ginality” in matters of copyright. The plaintiff in the action, 
an électro-therapist, claimed literary copyright for the slogan 
adopted by him in, advertisements of his treatment, that beauty 
or youthfulness was “a social necessity, not a luxury,” and the 
defendant, a beauty specialist, was said to have infringed this 
copyright by using the words “social necesgitv” in one of his 
advertisements [Stianide v. Brown (Matson Kosmeo), The 
Times, March 8]. The learned Judge, basing himself on the 
undisputed law that there may be copyright in literary matter of 
æ book even if it is used as an advertisement, held that there 
was also “originality’’*in the plaintiff’s slogan “because it wag 
so obviously untrue,” and so, in his judgment? the phrase came 
within the language of the Copyright Act, 1911, as being the 
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subject of copyright—and he granted an injunction, with nominal 
damages and costs. The case is rather like the well known one of 
Dicks v. Yates (18 Ch. I} 77) where the Court of Appeal (rever- 
sing Bacon, V. C.) refused an injunction against the use of the 
airesting words “Splendid Misery” in the title of a novel, Jessel, 
M. R., and Lush, L. J., on the ground of lack of originality 
or likelihood of mistake on the part of the public, and James, 
To J., on the ground that there had been no infringement. ‘This 
is the decision which has hitherto held the field in matters of this 
kind, and one may respectfully express the hope that it will not 
be shaken by this recent “slogan” judgment.—L. J., 1928, p. 247. 





“Hotel” Divorces :—During the last two years those whose 
business keeps them in the Divorce Court have not been able to 
escape the impression that wives’ divorce suits, the charges in 
which are based merely on some incidént of recent occurrence 
at a hotel, have been markedly on the increase. It has been a 
ushal thing to hear when the undefended list is being taken that 
a husband has become associated with some other woman, whose 
identity could be ascertained without much difficulty, but that the 
offence is charged. with some “woman unknown” on a solitary 
occasion, evidence of which comes to the wife in the form of a 
letter from the husband, enclosing a hotel-bill. It is this class 
of case against which twice within a week the President, Lord 
Merrivale, inveighed. In his first warning on March 12, he’ 
said that any case brought before the cĝurt on such y flimsy na- 
terial known as “hotel evidence” threw discredit on the adminis- 
tration of justice. On that occasion he adjourned two cases 
for further inquiry. But on Monday, in 4 ylward v. Aylward 
(Times, 20th inst.) he went furthereand dismissed a petition, 
intimating that he would no longer sanction this sort of pro- 
ceeding, and hinting that only an Act of Parliament could cqmpel 
him to do so.—L. J., 1928, p. 248. 





A Point of Etjquette :—It is understood that the, Bar Coun- 
cil will be asked to give a ruling on a point of professional eti- 
quette; namely, whether Counsel may, with propriety, remind 
the jury in a murder case of the punishment whjch will normally 
follow a verdict of guilty. It will be remembered that the Lord 
«Chief not long ago administered a rebuke to Mr. Valetta fdr 
doing this, “not once, but five times,” and observed that the 
jury’s sole concern was with their verdict and not at all with the 


_ consequences of that verdict. Death might or might not ensue. 
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In the temple there is still much discussion on the matter; 
and I have been moved to look at the precedents. One thing 
is certain; if Mr. Valetta offended, he did so in a very large and 
very distinguished company. Even Sig Edward Clarke, a model 
of propriety, when defending in murder cases, did not fail, as 
in the Penge case (four times) and the Bartlett case (once), 
to remind the jury that the issue was one of life and death. The 
reports of murder trials are indeed thickly strewn with instances, 
many of them modern. The question would appear to be hof 
much counsel may, in the future, tell the jury of the punishment 
of crime; and the mode in which he should tell it. The telling 
itself is from of old, and in the tradition—L. J., 1928, p. 264. 





THE INDIAN BAR COUNCILS ACT. . 


Notification by the Government of India.—In pursuance of 
sub-section (3) of S. 1 of the Indian Bar Councils Act, 1926 
(XXXVIII of 1926), ‘the Governos-General in Council is pleas- 
ed to appoint the 16th day of July, 1928, as the date on which 
the provisions of the said Act not yet in operation shall come in- 
to force in respect of the High Court of Judicature at Madras.— 
No. F 994|27, Judictal, Home Department, dated 27th March, 
1928. : 

Notification by the High Court——Nctice is hereby given 
with reference to S. & sub-section (2) eof. the Indian 
Bar Councils Act 1926, that all persons, who are 
advocates or vakils entitled as of right to practise in the High 
Court, Madras, and who wish to have their names entered in the, 
roll of Advocates to be maintained under the Act, shall pay on 
or before the 2nd July, 1928, the fee of ten rupees payable to the 
Bar Council to the Registrar of the High Court, who shall be 
the Secretary to the Council for the time being. 

2. The fee can be paid to the Accountant of the High 
Court on days on which the High Court will be open for the 
transactionof urgent business during the vacation, t.e., on Mon- 
days and Tuesdays every week.—R. O. C. No. 1401 B-1|28, 
dated 3rd May, 1928. A 





. BOOK REVIEWS. 


Apvocacy’ Series, Vor. II—Cross-EXAMINATION ADAPT- 
“ED TO PARTICULAR CLASSES OF WITNESSES, by.P. Ramanatha 
Aiyar, B.A. B.L, VaRil, Trichinopoly and N S; Ranganatha 
Aiyar, B.A., B.L. tice Re. 4, 
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An interesting variety of witnesses and their evidence. is 
so amply illustrated in this volume that we wonder how a sult 
ject like this has been rendered quite as fresh and attractive as 
any book of short storiesg But, that we feel rather entertained 
than profitably engaged in going through these pages, may be 
the impression left on the mind which probes into the final 
walue of such a publication. We are, of course, not far from 
realising that, in the attempt to*give us the many kinds of wit- 
nèsses- and their answers, the book does not equally abound in 
instructions regarding the methods of handling them. Never- 
theless the reader may not be entirely warranted in the con- 
clusion that the subject of witnesses and their examination has 
not been dealt with fully. For, do we not persuade ourselves 
to expect that, in the exhaustive treatment of “The Art of Cross- 
examination ”, which the authors have planned out, they may 
yet provide us with the most necessary and useful information? 
The subject is an essential one and ours is the gain when we are 
given an insight into the wogkings of the human brain, especial- 
ly in the witness box. The best intellect quails there sometimes, 
while the least truthful witness scores a victory. The mani- 
fold types of witnesses, of which this volume is full, convey to 
us that, however much the individual mind may be confident of 
its strength, it more often gives way before the clever art of 
the cross-examiner, though quite amusingly enough, even thc 
adept advocate gets frustrated, at times, by an intrepid answer 
from the box. We are glad to receive this volume in quick 
succession to the first of the series —K. (. 





“TRIAL OF THE DucHess or Kincston.” Edited by 
Lewis Melville. Published by Messrs. Butterworth & Co., 
Ltd., Calcutta. Price Rs. 68-0. -° 


_ The volume under review deals not with a case of grue- 
some murder by poisoning or otherwise as in-most of the prior 
volumes of the Notable Trials Series but with a caseeof bigamy. 
The accused, a Peeress of the British Realm, claimed to be 
tried by her peers, dnd we have now before us the full records 
of a famous trial which took place more than 150 years ago in 
the historic Westminster Hall, before as many as 118 Peers. 
The reader gets an insight into the so-called high society life 
in’ England in those days, but to the lawyer the interest will, 
mainly be in the able and lucid arguments gn an important ques- 
tion of law—how far the decision of an English Ecclesiastical 
Court on the question of the subsistence or otherwise of a 
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tharriage between two persons will cpnclude the trial of an in- 
dictment for bigamy. The arguments of four Counsel on the 
side of the defence and of an equal member on the side of the 
prosecution dre given in extenso, and in fact they cover half 
the volume. As our readers are aware the Duchess of Kings- 
ton’s case is always quoted in text-books ag a leading case om 
Res judicata. Apart from this; the trial was a solemn farce as 
predicted by Lord Mansfield even at the very commencemenf, 
for, the Duchess, though unanimously found guilty, claimed 
successfully “the benefit of the Peerage” according to the 
Statutes, and was immediately discharged! 

It is needless to say that the volume maintains all the well- 
known features of the Notable Trials Series, and is a welcome 
addition which we heartily recommend to our readers. 





Is HARTAT ILLEGAL? by Mr. N. C. Sen Gupta, M.A, D.L., 
Advocate, Calcutta High Court. Published by M. C. Sarkar 
and Sons, Calcujta. 

This is a pamphlet of absorbing interest at the present day 
when hartals are becoming mêre frequent. It is not al- 
together easy to suppress one’s political inclinations even 
in a purcly legal discussion on a question like this. Mr. 
N. N. Sircar has come to the conclusion, in his mono- 
graph that kartal is illegal and the promoters of the same are lia- 
ble, to which this pamphlet is pubilshed as a rejoinder. Mr. Sen 
Gupta hag’ in his discussion ‘of the subject completely succeeded 
in avoiding political considerations. Whatever may be the ulti-” 
mate conclusion to which one may come on the question; the 
arguments advanced are entitled to respectful consideration even 
by those who do not agtfee with the conclusion arrived at. On 
the question of the principle on which the interference with third 
persons’ contracts is concerned, we would refer to the statement 
of Viscount Haldane in delivering the judgment of the Judicial 
Committee ‘of the Privy Council in Jasperson v. Dominion To- 
bacco Co. (1), where His Lordship lays down: “The reason 
on which this conclusion rests is one whichis now established. 
Interference directed to bring about a violation of legal right, 
such as that of respondent company to have their contract with 
Deacon duly observed, is a cause of action, and it is a violation 
‘of legal right to interfere with contractual relations recognise 
by law if thepe be no Sufficient justification for the interference.” 





1. LR (1923) A C709 at p. 712 (P C). ° 
P e 
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and: Lumley v. Gye (2) and Quinn v. Leathem (3) are relidd 
cn by His Lordship.” After these decisions have gone ` into 
fabric of English law, it@may not be profitable to examine whe- 
ther Lumley v. Gye (2) was decided correctly. It will probably be 
found that when many of our modern legal conceptions are 
traced to their source, the grounds on which they rest may not 
be found very clear or definite: D 
THE ENGLISH CONSTITUTIONAL Law, by Jyoti Prasad Sar- 
vadhikari, M.A., B.L, 2nd Edition, 1928. Published by Eastern 
Law House, Calcutta, Price Rs, 5-8-0. < 
The appearance in this hand-book of English Constitutional 
Law is opportune at this moment when the revision of the Indian 
constitution. is being contemplated. As representative institu- 
tions modelled on the English system are sought to be established 
here with the necessary modifications, a clear exposition of the 
fundamental principles of the English constitutional law examin- 
ing the ideas underlying the structure of the state with its differ- 
ent organs, the legislature, the executive, the ‘judiciary and the 
crown with its prerogatives, is of value. The comparisons that 
have occasionally been made in the work with the American, 
French apd other systems will also be found useful. The new 
chapter that has been added in this edition, f.e., with regard to 
the Indian constgtution, enhances its value and will be helpful in 
having a historical survey of India’s constitution since its British 
connection. We are sure that the bookewill be appreciated not 
merely by the students but by lawyers as well. 





PARTITION IN BRITISH INDIA, by Debendranath Datta, B.L. 
Published by Messrs. Butterworth -& Cc., Calcutta. j 

As the system of joint family is very common among the 
Hindus, the law relating to partition is bound to occupy 
a prominent place in the law of the country. The rules 
of substantive law on the subject are not many andẹthe author 
has: devoted himself largely in the work to the practice and pro= 
cedure in partition: suits until the final allotment by metes and 
bounds. Numerous’ difficulties arise at several stages in work- 
ing ouf the rights of the sharers and the learned author has dealt 
with thein all noticing the decisions in their appyopriate places, 
The book is the first of its kind and will be found useful to praco ° 
titioners, judges and commissioners .engaged in partitioning” 
estates, ° e e 
; Z (1853) 2 E & B 216 : 118 E R 749. 
; 3. LR (1901) A C 495, 
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“THE Law oF ARBITRATION IN Inpa, by Mr. K. J. Rustomji. 
Published by Messrs. Butterworth & Co., Calcutta. 


This is an exhaustive and critical commentary on the Indian 
Arbitration Act by Mr, K. J. Rustomji, who is already well- 
known to us as the author of several treatises. The, 
author or his work does not therefore need any special commen- 
dation from us. It is sufficient to say that he has made availabl? 
through his work to the lawyers all the learning on the subject 
contained in the English treatises and reports, which are not easi- 
ly accessible in the mofussil. The volume under review fully 
justifies the expectations raised by the name of its author and will 
find its place in the library of lawyers and judges. 





THe Law oF PRE-EMPTION, by Dattatraya Waman Katha- 
lay, B.A., LL.M., Advogate, Central Provinces. Published by 
Pushpak House, Nagpur. Price Re. 21. 


This is the most exhaustive treatise on the Law of Pre- 
emption in British India being mainly a statement of the Muham- 
medan Law of Pre-emption in the fprm of a Code with comments 
thereon and commentaries on the Preemption Acts of the vari- 
ous Provinces in British India. The examination of the law of 
Pre-emption from the juristic point of view in the opening 
chapter and the references to the analogous laws in the juris- 
prudence of other countries are bound to be of great interest, 
The author is entitled to the gratitude of lawyers for his research 
in comparafive jurisprudence on this subject. The statement of 
the Muhammedan Law of Pre-emption in the form of a Code will 
tend to a clear understanding of the principles on the subject and 
the commentaries will tend to amplify them in the light of the 
decisions. The various provincial enactments with the exhaus- 
tive commentaries thereon will be highly valued in the several 
Provinces. Their collection in one volume will also help a com- 
parative study of the various enactments and their provisions. 
We are sure that this work will shortly take its place among the 
foremost legal treatises in this country. 


` 
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NOTES OF INDIAN CASES. 


BANKU Bemari CHATTERJI v. NARAINDAS Durr, (1927) 
I L R 54 Cal. 500 : 52 M L J 565 (PC). 


This decision of the Judicial Committee of the Privy 
Council is of more than passing interest in the law of limita- 
tion and procedure relating to the execution of decrees. The 
facts of the case are more fully set out in the report of the 
decision of the High Court in Narain Dass Dutt v. B. B. Chatto- 
padhya (1). The mortgagor had effected four successive 
mortgages on his properties and the first mortgagee brought a 
suit in the High Court of Calcutta en his mortgage impleading 
the subsequent mortgagees as parties. A composite deeree 
was passed giving each one of the mortgagees right to execute 
the decree and bring the properties comprised in their respective 

* imortgages to sale; the same decree, apparently, als® provided for 
the personal remedy of the several mortgagees against the other 
properties of.the mortgagér. “At the instance of the first three 
mortgagees, the properties comprised in the mortgages were 
sold. After 12 years of the decree but less than 3 years after 
the mortgaged properties were sold at the instance of the other 
mortgagees, the fourth mortgagee who had taken no steps in 
the interval applied to execute the personal portion of his decree 
by attaching and selling the other properties of the mortgagor 
and the question was whether such an execution application was 
in time with feference. to Art. 183 of the Limitation Act. 
Their Lordships have answered it in the negative upholding the 
decision of the High Court. It may perhaps be noticed that 
the mortgage decree in the case was one passed under the 
Transfer df Property Act and not under the Civil Procedure 
Code of 1908. ° 


pain KAE, 





: ke (1984) 78 I C 1001. 
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The observations of their Lordships on the question of 
limitation applicable to mortgage decrees have therefore to be 
understood with refererce to the facts abovementioned as they 
are liable to be misunderstood, if divorced from their context. 
For instance, we do ht understand that their Lordships have 
said anything to shake the authority of the cases which have 
held that in cases where a mortgage decree is passed in strict 
conformity with. the forms in the Code, the decree-holder has 
12 years under S. 48 of the Civil Procedure Code and Art. 182 
of the Limitation Act to execute the final decree for sale in a 
mortgage suit, Somar Singh v. Deonandan (2), and that after 
all the mortgaged properties are sold, be has still three years 
under Art. 181 of the Limitation Act from the date when the sale 
becomes absolute for applying for a supplemental personal 
decree under O. 34, R. 6. Rama Venkatambba Aiyar v. 
Shanmukam Pillai (3), Raj Narain Mal v. Sani Lal (4), 
Pell v. Gregory (5) and he will have another 12 years to exe- 
cute the personal decree under S. 48 of the Civil Procedure 
Code or Art. 183 of the Limitation Act. In the case under 
notice the detree was a composite one against the mortgaged 
properties and the person or the other properties of the mort- 
gagor and was therefore mot affected by the decisions referred 
to above. Such a composite decree is not illegal and reference 
may be made in this connection to Jeuna Baku v. Parmeshwar 
Narayan Maptha (6), Darbari Mal v. Mula Singh (7) and 
Pell v. Gregory (5). In the case of such a decree by the 
High Court, it is not clear from what date time would run for 
the execution of the personal portion of the decree. Cf. 
Khulna Loan Company v. IJnanendra Nath Bose (8), Aiya- 
samier v. Venkatachela Mudali (9), Nawab Shujawimulk 
Bakadur v. Umirul-umra Bahadur (10). 


Coming to the second question, their Lordships 
have held that when a decree is transferred for exe- 
cution to another court, the transferring court only performs a 
ministerial act in transferring tht decree and the 
question whether execution of the decree is barred by 
limitation or not is a matter falling to be decided*by the court 

2. (1927) 8 Pat. L T 379. 3. (1913) M W N 867. 
4. (1922) 21 AL J 37. 5. (1925) I L R 52 C 828 (F B). 
6. (1918) L R 46 I A 24:34 MLJ WS (PO. 
7. (1920) I L R 42 A 519. 8. (1917) 2 C WN 145. 
9. (1916) IL R 40 M %9 : J M L J 513 (F.B). 
e 10., (1925) I L R 48 M 846 : gO M L p48. 
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to which the decree is transferred for execution. It is imma- 
terial in this connection whether notice was issued to the judg- 
‘ment-debtor of the application fog transfer by the original 
court under the rules of the court or otherwise. Cf. CAutter- 
put Singh v Sait Sumari Mull (11 and Narain Das Dust v. 
B. B. Chattopadhya (1). This view of their Lordships gives 
full effect to the provisions of the Code under which it is the 
decree that is transferred to another court for execution and it 
is a matter for the executing court which is the latter court,to 
decide whether execution of the decree is barred or not. In 
giving effect to this view their Lordships have approved of the 
Full Bench decision of the Calcutta High Court in Chutterput 
Singh v. Sait Sumari Mull (11) which has not been followed 
by the Madras High Court in Rajttagiripathi v. Bhawani 
Sankaram (12). After this pronouncement of the Privy 
Council, this decision of the Madras High Court and the deci- 
sion in Muthuveeraswami Nayudu v. Annamalai Chettiar (13) 
in so far as it relate$ to the power of the original court to 
decide such a question would seem to require reconsideration. 

The question however whether the court which passed the 
decree should decide as to who is the proper legal representative 
of the judgment-debtor may stand on a different footing by 
reason of the express provision in S. 50 of the Civil Procedure 
Code, and the decision in Muthuveeraswams Nayudi? v. Anna- 
malai Chettiar (13) on this point may not be affected by the 
case under notice. z 


KHETBA Moman SAHA v. JAMINI Kanta DEWAN, 
(1927) I L R 54 Cal. 45. à 


In this case a document attested by witnesses which was 
clearly a promissory nôte did not say in terms that the amount 
of it was payable to the order of the payee but it was none the” 
less so payable under Explanation 1 to S. 13 of the Negotiable 
Instruments Act by which in the absence of words of any pro- 
hibition, a promissory note payable to the payee was also paya- 
ble to his order and the question was whether it was a bond 


within the terms of S. 2 (5) (b) of the Indian Stamp - 


Act and the learned Judges have answered it in the affirmative. 
A simfilar view was taken by the Judicial Commissioner of 
1. (1924) 78 I C 1001. 11. (1916) IL R 43 C 98 (F B). 


(1924) J L R47 M: a TOA = 
P è (1926) M W N 120. 
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Nagpur in D. Rosario v. Hariballabh Onkarjee Trivedi (1) 
but this case is of no authority as the difficulty has not been 
noticed with reference to thg explanation referred to above. The 
point therefore is really one of first impression and we are 
not sure whether as much annot be said for the opposite view 
as for the one which found acceptance by the learned Judges. 
It may at once be conceded that a promissory note does not 
cese to be one or become a bond merely because it is attested 
byawitnesses. See Reference under Stamp Act, S. 46 (2). To 
fall within the definition of a bond in the Indian Stamp Act, the 
fnstrument needs a further requisite, 5. e., that it should not - 
be payable to order or bearer. In the absence of anything 
in.the language of S. 2 (5) (b) of the Indian Stamp Act restrict- 
ing it to the apparent tenour of the instrument, there does not 
seem to be anything to so understand it and hold that though 
an instrument is payable to order under the law as under 
S. 13, Explanation (1) of the Negotiable Instruments Act, it 
is still one not payable to order under S*2 (5) (b) | of the 
Indian Stamp Act and is a bond within the definition of the 
latter Act. The decision of the learned Judges would have been 
quite clear if the Indian Stamp Act had excluded from its defi- 
nition of a bond only those which contain the words “order or 
bearer” ‘on their face. The decision of the learned Judges 
has perhafs this advantage, that instruments of this nature 
will be admissible on the payment of a penalty under S. 35 of 
the Stamp Act which will not be the case if they are treated 
only as promissory notes within the meaning of the Act. If 
a document falls both within the defiflition of a promissory note 
anda bond in the Indian Stamp Act, it will have to bear the 
higher stamp duty under S. 6 of the Act as a bond and the 
prohibition regarding its admissibility in evidence as a pro- 
missory note may thus be removed. ° 


„1. (1927) 1 I C 7%. 2. (18%) TL i 8 M 8&7 (F BY. 
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DURGA CHARAN CHANDRA v. AMBIKA CHARAN CHÁNDRA,: 
(1927) I L R 54 Cal. 424. D ae 
In this case, a puisne mortgagee gith a view to avert a 
sale of the mortgaged properties in execution of a decree on 
a prior mortgage paid off the decree amount and sued to recover 
the amount personally from the mortgagor without bringing a, 
suit on the prior mortgage and the question was therefore whe-' 
ther a puisné mortgagee’s right under the cireumstances waf 
exclusively one under S. 74 of the Transfer of Property Act by 
being subrogated to the rights of the prior mortgagee whom he 
paid off or whether he has a cumulative right under S. 69 of 
the Indian Contract Act for the reimbursement of the amount.’ 
The learned Judges have answered the question in the latter 
alternative, though one of them has done so with some hesitaricy. 
That the right conferred by S. 69 of the Indian Contract Act 
has not been excluded by S. 74 of the Transfer of Property Act 
has been the view of the Patna and he Allahabad High Courts 
in Stbanond Misra v. Jagmohan Lall (1) and Shib Lal v, 
Munni Lal (2). e We venture to think that it is the latter case 
which is referred to in the report of the decision under review 
perhaps by a mistake of the reporter as Sheo Saran Changri v. 
Ram Lagan Das (3). The Patna High Court in tbe..case 
referred to above has differed from the Allahabad derision on 
the question of limitation for enforcing the mortgage right 
acquired by subrogation but has adopted the portion of the deci- 
sion relating to the remedy under S. 69 of the Contract Act being. 
cumulative. The decision has now the authority of at least 
three High Courts and there is none to the contrary, so far as 
we are aware. a : 
In the course of his judgment, Mr. Justice Mukerji has.ob~ 
served that if the prior mortgage which is paid off does not con- 
tain a personal covenant, the provisions of S. 69 can not be in- 
voked as in the learned Judge’s view, the mortgagor will not, in 
that case be bound"to pay the amount within the meaning of the 
section. We are not sure that in observing that the section re- 
quires a pre-existing personal liability, the learned Judge had re- 
gard to the illustration to the section itself which is a case where 
only the property was liable as under a charge and there was no 
e personal liability. Besides there are decisions in the Calcutta 
High Court itself to the effect that the section does not, 
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require a personal liability and that it is sufficient if it is with 
reference to property alone. Reference may be made in this 
connection to the case, of Mothooranath Chutiopadhya v. 

Kristokumar Ghose (4) which has been followed in Chandra- 
daya v. Bhagaban (5) and Sarajubala v. Kamins Kumar (6) 
the last being a case to which, we believe the learned Judge was 

a party. `’ 

* In this connection, it must be observed that the rules of law 
in England and India as to the rights of a mortgagee who with 
a view to protect his interests makes some necessary payments, 
are not similar. In England, in such a case, the mortgagee 
would only be entitled to add the amounts to the mortgage money 
and cannot sue for the same as on a debt. See Ex parte 
Fowings In re Smeyed (7) and the other cases which 
have been referred to in Dr. Ghose on Mortgages, 4th edition, 
at pp. 558, 559. The law in this country has been held to 
be otherwise as pointed by Mukerji, J, in the present case. 

It is possible that it is the view of the law held in England that 
led Mr. Justice Graham to entertain the doubts he did on the 
main question. 





DARBARI Lat v. MAHBUBALI Mian, (1927) ILR 49 
All. 640. 


In this cafe we have a somewhat extended application of 
S. 140, Indian Contract Act. That section says that the 
surety is entitled to all the rights which the creditor bas against 
the principal debtor upon payment or performance of all that 
he ts liable for. Here no doubt the surety had not paid up 
the whole amount. But the whole amount was subsequeutly 
paid up by the principal debtor with*the assistance of a third 
party who himself took no assignment of the security from the 
creditor. By the payment by the principal debtor the whole 
claim of the creditor is satisfied. Then why should not the 
surety be entitled to claim the right to the securities, along with 
the stranger it may be? The stranger’s right is only an equi- 
table right and wHy should it be pitched higher than that of 
the surety? 


e se a 


. 4. @ISIBhILRAC3O9. 5. (19%) 23 CL J12. 
6. (1925) 43 C L J 142. 7. (188) 25 Ch. D 338 at p. 352. 
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ULFAT BIBI v. Barat, (1927) I L R 49 All 773. 

Having regard to the decision of the Privy Council in 
Besant v. Narayantah (1) that a suit dpes not lie for the custody 
of children and the remedy if any has to be sought for within 
the Guardian and Wards Act (Sathi v. Ramandi Pandaram) (2) 
Courts have been disposed to take a “merciful” view of S. 25 
of the Act and apply the section even though the child was not 
at any time in the actual custody of the guardian (See Ibrahim 
Nachi v. Ibrahim Saab (3). The definition of the word 
“ guardian” in S. 4 of the Act makes it perfectly clear that the 
term is not confined to guardians appointed or declared by the 
Court but includes natural guardians. Especially 
the need for such inclusion can be reinforced 
by reference to the fact that S. 19 prohibits 
the appointment of a guardian for the person of the 
minor when the father is not unfit to act as such for otherwise, 
the father cannot recover a child improperly taken out of his 
custody. 





JAVITRI v. GENDAN SINGH, (1927) I L R 49 All. 779. 

It is difficult to perceive the ‘significance of the remark in 
the judgment at page 787, of the report that Mussameat Javitri 
left no daughters but only sons. Even if there were daughters 
they could not have taken the property—it being now establish- 
ed that property inherited is not stridhan. In this case, Javitri’s 
right to the property was that as an heir to her grandmother 
and as such she could form no stock of descent and whatever 
the right of the daughter of the daughter’s daughter as Bandhu 
of the Husband ( the Allahabad view is against 
such right), she would have had no right to 
come in asa descendant of the lady whose stridhana the 
property was. Nor is the ultimate conclusion that 
the daughter’s son’s son is nearer than the daughter’s 
daughter’s gon so bbvious as in point of degrees both are equal- 
ly related and in point of spiritual efficacy, neither of them 
would seem to offer a pinda. The subject is enveloped in great 
doubt, thanks to the confusion introduced by the Privy Council 
by its recent pronouncements. 

Nor is theecase quite clear on the point of construction; 
there was the word “malik” and a further clause that the donor 

1. (1914) I L RBM 87 :L R 41I A34:7 MLJ (PO. he. 
2. (1919) I L'R 42 M 47:37 ML J BF É. 
3. (1915) IL R 39 M 68:3 MLJ21. ` 
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and his heirs shall have no more claim in respect of the pro 
perty::coupled no doubt with a restriction as to alienation. If 
the..grant were a mpdern grant, agreeably „to the 
more liberal view now prevalant as regards such grants, 
the.more correct construction would have been to view it as an 
qbsolute grant disregarding the subsequent clause restraining 
alienation as a repugnant clause. The document in this case 
Was dated 1869 and the Court apparently felt justified having 
regard to the views then prevalant in putting a narrower con- 
struction. : 

C A further question was as to the burden of proof that is to 
say as-to the onus lying on a person claiming as reversioner to 
allège and to prove the non-existence of a nearer relation. 
Their Lordships say that the onus is only to satisfy the court 
that tothe best of his knowledge there are no nearer heirs and 
that itis for those who allege the contrary to prove if they can, 
the existence of nearer heire, Rama Row v. Kuttiya Goundan 
(1). The observations were not quite necessary for the deci- 
sion as there was in fact evidence that the phintiffs were the 
nedtest in the depositions of the defendant’s witnesses them- 
selvès „ . In the view that the grant was an absolute grant, plain- 
tiff had ‘yo title when he brought the suit but as the daughter’s 
daughter. died pending the appeal, the court felt justified in 
Séc6nd ‘Appeal ¢n confirming the decree given to the plaintiff. 
Here, the, plaintiff had no right at the time of the suit to the 
property.and we should think that if is a rather violept exercise 

Of the power of amendment possessed by courts though there 
are: ‘some precedents in support of the course adopted. 
r, iE ooa 
“2 Mowan Lar v. KALI CHARAN, (4927) I L R 49 AIL 788. 


¢ 


- + Even under the old Code, in which there was no provision 
Tór! notice of the settlement of proclamation of sale, the Privy 
Council held in Arunachalam v. Arunachalam (2) that a 
judgment-debtor who was aware of the insufficient’ description 
in thé sale proclamation and did not object could not afterwards 
take advantage of the defect and make it a ground for setting 
dside‘the sale. That ruling would a fortiori apply to sales 
under the present code where specific provision is Bade for 


notce” s?n ` 
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e 1. (916-1 L R 40 M 654:30 M È J 514. 
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PauL SINGH v. BHoyray, (1927) I L R 49 All. 801.. 


In this case, there is a discrepancy between the 
facts .as stated in the head-ote and the facts as 
appear in the judgment. On the facts as stat- 
ed in the head-note the point is obvious vis., that where there is 
a reference by members of the family authorising the arbitra- 
tor to apportion the liability in question between members gf 
the family, that amounts to an acknowledgment. The facts as 
appearing in the judgment are that both the liability of the 
family and the question of apportionment was left to the arbitra- 
tor. That would give an altogether different complexion to the 
case. The parties make no admission of liability and make no 
promise to pay what the arbitrator might decide to be due. The 
arbitrator is only in the position of a judge. His decision 
would be binding on the parties to. the reference but he is not a 
person who is authorised to make an acknowledgment on behalf 
of the party. The award furnishts a cause of action but that 
is apart from any volition or admission of the party referring 
and is available only to parties to the refer- 
ence On a somewhat similar line of reasoning 
it was held in Krishna Reddi v. Thambw Reddi 
(1) that the finding of the arbitrator ona refer- 
ence by members of a Hindu family with a view to partition, 
that a debt was binding on them was no evidené at all.in favour 
of the creditor who was not a party to the reference.. 





BANSIDHAR v. SAMPAT Kumar SINGH, (1927) I L R 49 
AlL 806 (F. B.) 


In this case, the hearing was postponed with a view to im- 
pending legislation to nullify the effect of the Privy Council 
dectsion in Dayal Singh v. Indar Singh (2) as 
to the | necegsity of registration for agreements 
for sale of land reciting receipt of considera- 
tion of more than Rs. 100 and as the amendment purports to 
be retrospective in that such a document “Shall not be deemed 
to require or even to have required registration”, the case had 
the benéfit of the legislation. 

e or T 
e e e e 


1. (12) TL R26 M2. 2. (1926) 4AL J 307. 
N I. Cə 
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SIKANDAR Kuan v. BALAND Kuan, (1927) IL R8 Lah 617., 


This judgment gives tery cogent reasons for holding that 
the right of appeal now e&pressly conferred under O.43, R. 1, 
cl. (w) of the Civil Procedure Code against an order granting 
a review.is defined and controlled by the provisions of O. 47, 
R. 7 cotrtsponding to the old S. 629. Any other construc- 
tion wilt #énder O. 47, R. 7 absolutely superfluous and such a 
view is o viously against the well-established rules of construc- 
tion relating to interpretation of statutes. The decision of 
the Bombay High Court in the contrary sense in Dass y. Kar- 
basappa (1) is rightly dissented from as being opposed to both 
principle and authority. The apparent conflict between the 
two rules is properly reconciled by holding that the right of 
appeal conferred under the earlier rule is regulated by defining 
its extent and ambit under the latter rule. 





Mauna Po Gyi v. Masnc Min Dry, (1927) I. L. R. 5 
Rang. 561. 


The decision of the Privy Council in Hira Bibi v. Rom 
Hari Lall (2) must be taken to have definitely established that 
the rule as to attestation of a mortgage deed laid down by S. 59 
of the Transfer of Property Act is one affecting the validity 
of the instrument and is not merely a rule of evidence affect- 
ing the proof ofthe document. This rule is in no sense affected 
by the recent amendment to the Transfer of 
Property Act defining the *medning of ¢he word 
“attested” (Act XXVII of 1926). A mere admission 
of execution of the mortgage-deed by the mortgagor will 
not dispense with the necessity of proving that the document is 
duly attested, where there is a denial of the validity of the 
document in the written statement, as S. 70 of the Evidence 
Act can only apply in the case of a document either admitted or 
proved to be duly attested. There can be po question there- 
fore of the invalidity of a document which bears on its face an 
attestation by only one person as in the case under notice. As 
the mortgage-deed was on the face of it invalid for “want of 
attestation by two witnesses at least it was rightly held that a 
mere admission by the mortgagor that he executed the docu- 
ment was not a sufficient legal basis for upholding the mortgage. ` 





> CS ORA EE E 
2. (1925) IL R5 Pat. 58: 49M L J 240 (PC). 
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Buacwan DAT SHASTRI v. RAJA Ram, I. L. R. 49 
Al. 705. n - 
This is a curious decision. It wag held that the promise to 
pay 1|10th of the decree money to a man who was to perform a 
pooja for securing success in the suit was against public policy 
and was unenforceable. The ground of the decision is that 
the intention of the parties was that the plaintiff should exer ` 
cise some influence unauthorised by law on the mind of the 
Court. One might, according as his temperament leads him, 
regard all prayer as superstition and as incapable of bringing 
about the object. In that view, such an agreement would be 
one vitiated by impossibility. It is difficult to appreciate why 
in a case where the righteousness of the claim of the plaintiff 
is vindicated by the decree, the intention of the parties should 
be regarded as one of a sinister kind. Possibly, the fact that 
the agreement was to pay a certain proportion of the decree 
amount had considerable part in inducing the conclusion. 

e 





Baz BAHADUR SINGH v. RAGHUBIR Prasan, I. L. R. 
49 All, 707. 4 
“In the body of a mortgage document, it was recited that 
a portion of the consideration money was received before the 
Registering Officer but his endorsement showed thatea lesser 
amount had been paid before him. Mr. Justice Mukherjee, 
rightly we think, regards the case as one of tot even an ad- 
mission—as the statement recited only an expectation and this 
expectation was belied *by she registrar’s endorsement. What 
the lower court did in the case was to treat the recital as an 
admission so far as receipt of money went disregarding « the 
further statement that it was received at the registration. Mr. 
Justice Ashworth takes exception to this course and finds fault 
‘with the cutting up of the admission in this fashion. There 
is a rule that an admission in pleadings should not be cut up in 
that fashion but we are not aware of any rule similarly res- 
tricting the Court’ in its appreciation of evidence—though it 
is bound to admit in evidence the whole of the statement and 
ordinarily would not cut up the admission in that manner in 
the absence of other evidence as to payment. 





ABDUL GHANI v. CHIRANJI Lat, I. L. R. 49 All. 726. 

e In this case, Mr. Justice Mukherjee holds that the extra 

period within which æ suit*can be filed having regard to S. # 

of the Limitation Act*is a part of the period preséribed and art 

acknowledgment during .the period is sufficient fo save limita- 
NIC. 
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tion. :" The contrary view taken in Bai Hemkore v, 
Masamalli (1) has not been adhered to in the Bom- 
bay Court itself. Ihe period of extra two years 
under S’-31 has been held to be time prescribed 
within the meaning of S. 4, but curiously enough S. 4 regards 
the period as outside “the period prescribed”, the language 
used in S. 19. ' 4 





‘Tn re : Tax Union INDIAN Sucar Mars Co., Lro. v. BRAIJ 
LAL JAGANNATH, I. L. R. 49 All. 728. 

Tt is settled bankruptcy law that the official assignee is not 
bound by the judgment against the insolvent, or, any admission 
or covenant by him. If the Court has reason to doubt their 
bons fides, it has power to go behind them. In the case of 
judgments the Court need not be satisfied that they were pro- 
cured by fraud or collusion as in the case of parties and their 
Tepresentatives. : 





` RAGHUNATH Prasan Samu v. MUSSAMUT RAMPIARI KUER, 
I. L. R. 6 Pat. 687. j 
There is nothing in O. 44, Rules 1 and 2, which requires 

that the Court should make the inquiry into the pauperism of 
the appellant only after it decides that the proposed ‘appeal is 
otherwise competent. Where the Court orders notice on the 
question of pafperism without in any way deciding whether the , 
decree is contrary to law or some usage or otherwise erroneous 
or unjust, it would be wrong to hold that the cour, cannot go 
into that matter later on. The decision in Mussamat Bachan 
Das v. Jugal Kishore (2) was really a case where at an earlier 
stage the court had decided that the appeal was otherwise 
competent, the proviso to O. 44, R. 1, being satisfied, and allow- 
ed the application subject to proof of pauperism. Even in the 
present decision the head-note does not seem to be correct qs the 
judgment proceeds on other considerations and the proposition 
extracted in the head-note was really obiter ° ° 





Bircan SINGH, v. KING Emprror, I. L. R. 6.Pat. 691. 

After the pronouncement of the Privy Council in Abdul 
Rahiman v. King-Emperor (3) it cannot be taken that every 
disobedience, to an express provision of law as fo the mode of a. 
criminal trial is an illegality which cannot be cured under S. 537 
«of the Criminal Procedure Code. The ayithority of the decision 
e: Yn (1902) "1 L R26 B 782. : 2. (1924) 8 Pat. L T 119. 
LB 1926) -LR AIAW:TERIRSI:32 MLJ PO. 
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in N. A. Subramania Aiyar v. King-Emperor (4) is considerab- 
ly weakened by the explanation of thejr Lordships of the precise 
scope and effect of the earlier case in the Jater decision. While 
it is true that no serious defect in the mode of conducting a cri- 
minal trial can be justified or cured by the consent of the advocate 
of the accused, the courts will still have to decide on the applica- 
bility of S. 537 with reference to the object and scope of thé 
provision of law which is disobeyed. In the particular case, the 
examination-in-chief of one of the prosecution witnesses recorded 
on a previous day was read out again in the presence of the 
accused and the vakil who acquiesced in the course was allowed 
to cross-examine. No prejudice was alleged or proved. In the 
circumstances the court may well have held that the irregularity 
was cured by S. 537 and that the trial was not a nullity. 





SOMAR SINGH v. DEONANDAN Prasan SINGH : J]. L. R. 
6 Pat. 781. 


While an application under O° 34, R. 5, Civil Procedure 
Code, for obtaining a final decree in a mortgage suit will be 
governed by Article 181 of the Limitation Act, 1908, there can 
‘be no doubt that applications to enforce the final decree are all 
execution applications which will be governed by Article $82. 

On the second point decided in the case, the language of 
Article 182, cl. (2) may be susceptible of the construction adopted 
by the Judges but there will be no real difficulfy in such cases, 
as the party can apply for a fresh final decree within three 
years of the date of di8posal of the appeal against the prelimi- 
nary decree. The application for execution of the final” 
decree obtained in pursuance of the preliminary decree of the 
first court may easily have been amended into one for pass- 
‘ing a fresh final decree én pursuance of the appellate judgment 
and for execution of the same. There can be no objection 
-to`such a course as the applications will be in time both under 
Article 181 and Article 182. 





PAHLAD RAI v. Surv Ram: 1. L. R. 8 Lah. 681. 

“The “meaning of the word ‘judgment’ “in the clause of the 
Letters Patent allowing an appeal from the decision of a single 
Judge of the High Court has been the subject of conflicting 
decisions and fhere are now Full Bench judgments in the 
‘various High Courts which lay down the general test. Still 
there iè a consideraMfle conflict of decisions with regard fo 
Ee Ge 


4. (1901) LRBIAB7:IL ROM 61:11 MLJ 23 (PO, 
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various particular orders. An order transferring a particular 
case from one court to another has been held by the Madras 
High Court in Krishna Reddy v. Thantkachala Mudah (1) to 
be a ‘judgment’ wilile the contrary view is held in 
Calcutta. [See Khatizan v. Sonairam (2).] A refusal to transfer 
-however stands on a different footing and the Lahore Court 
*holds in the above decision that it is not a ‘judgment’ as the 
effect of the order is not to pit an end to the suit in the court 
in which it is pênding. A recent decision of the High Court 
of Madras also takes the same view—Narasa Reddi v. 
Mahomed Ayoob Sait (3). 





MUHAMMAD ISMAIL v. THE Crown, I L R 8 Lah. 647. 

S. 197 of the Criminal Procedure Code which requires a 
previous sanction of the Local Government as a condition pre- 
cedent to a Criminal Court taking cognisance of certain classes 
of offences by some public servants has-always been difficult of 
application to concrete cafes and the various changes in the 
phraseology of the section in the successive codes has not yet 
cleared the difficulty which the Courts have experi- 
enced in defining the olass of offences which come 
under the purview of the section. As pointed out 
‘by the Madras High Court in a recent judgment, 
Kamisetti Raja Rao v. Ramasami (4), even the latest amend- 
ment made in 1923 still causes difficulty and the change of 
language suggested by Justice Jackson in the above judgment is 
certainly an improvement which will Bring out dearly the 
obvious intention of the legislature. The essence of the matter 
is certainly this: “It is no part of the British policy to set an 
-official above the common law. If he commits a common 
offence, he has no peculiar privilege, but if one of his official 
actions is alleged to be an offence then in cer- 
tain cases and in the case of certain public 
servanis, a previous sanction is essential.” Judged by 
this test the decision under notice rightly holds thaf S. 197 had 
no application to the facts of the particular complaint as laid. 
In this connection the observations in Sheik Abdur Kadir 
Saheb v. Emperor (5) will be found to be noteworthy. 








bi (1923) I L R47 M 133:45MLJ 153. 20 (1920) IL 
3. (1927) 27 BW 163. 4. (1927) IL R OM 754 52 ML 
Lopes & 5. €1916) 1 M W.N 384. 
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-- CHANDI PRASAD v. JUMNA : I. L. R. 49 All. 830: : 


The judgment-debtor died in thi? case after order for-sale 
“but before notjce for sale proclamationtyas issued’ and no notice 
was issued to the judgment-debtor’s representatives. The ques- 
tion was as to the effect of such omission ‘on “the” sale 
which took place. Their Lordships held that the sale was whol» 
ly void. The argument, it must-be confessed, is not convincing: 
It'is one thing if it is said that S. 50, Civil Procedure Code, 
contemplates an application for execution in all cases of death 
of the judgment-debtor, whatever the stage at which the death 
presentative contemplated in:O. 22; being unknown to execution 
[See Hope P. & Co. v. Hamel and Harley, Ltd: (1)], 
a fresh. application for. execution is to be put in in all cases, 
for, in that case, O. 21, R. 22, would require notice to the legal 
representatives and a sale in the absence of such a notice would 
be wholly void... Rajagopala Aiyag v. Ramanujachariar (2). 
But if that view is not accepted as apparently. their. Lord- 
ships held inthis case, then the sale is bad only on the ground of 
want of. notice under O. 21, R. 66. It is difficult to see why 
want of notice under that section? should be regarded as more 

an irregularity. We should think that absence of ‘notice 
under ©. 21, R. 66, is but an irregularity coming within O. 21, 
R. 90. At any rate we have the authority of the Privy, Coun- 
dil that misrepresentation as to value is only an irregularity i in 
the publication and conduct of sale. In Krishna Pershad 
Singh v. Moti Chand (3), tHeir Lordships of the Privy Council 
deal with absence of notice of attachment and subsequent pro- ° 
ceedings to the legal representative as material irregularity within 
S. 311, Civil, Procedure Code (old Code). In Jagan Nath v. 
Daud. (4) and Neely Neithiar v, Subramania’ Moothan (5), 
absence, of notice has been held only an irregularity ; in the. 
former as an irregularity within 0. 21, R. 90, in the latter gs 
not falling within that rule but still only an irregularity not 
vitiating a “sale ‘without proof of substantial injury. [See 
Bikin Behari Bejali v. Kanti Chandra Mandal (6), contra 
Ramaswatsi ` Chetty v. Ma-U-Tha (7).] # There is another 
principle apart from that involved in the necessity for notice 








le (1925) TL R49 Mil (PO. 

2, +1 (1928), IIL R 47 M 288.:46 ML J 104 (F B). .. 

t 3... (1913) L R 40 LIA I0: IL R 40 C 635:25 ML J 149 (P C), 
4. (1923) IL R A ah Hk; coy Se (1919, 11 L W59, 
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under Q. 21, R. 66, or O. 21, R. 22, which has been 
recognised. in various cases, vis., that the property of a 
dead man cannot be soi without the representatives on re” 
cord—the steps taken already such as attachmerft etc, being 
however available as against the representative [Rajagopalu 
Aiyar v. Ramanujachani (2), Krishnayya v. Unnissa Begam 
(8), Groves v. The Administrator-General. (9) Ragunatha 
Swami Aiyangar, v. Gopala Rao (10), contra Doraswami v. 
Chidambaram Pulat (11)]. In that view, the sale would 
be bad. 





MADHURI SARAN u. BISHAMBHAR NatH : I. L. R. 49 
All. 839. 

In this case, the Court refused to take a technical view of 
the matter and held that a deposit of a part by one judgment- 
debtor and of the balance by another under O. 21, R. 89, may 
be treated as the deposit of the whole by them both so as to 
enable the. Court to set aside the sale. 





SECRETARY OF STATE FOR [NDIA IN COUNCIL v. BHAGWAN 
Das anv B. N. W. Ramway, I. L. R. 49 All. 889. 

It ig very much to be regretted that in cases dealing with 
construction of documents, cases should be reported without the 
terms, of the decument being fully set out. . The whole thing 
turns on the exact words used, but we do not have the words. 
So far as one could gather from the facts as they appear from 
the judgment, the questions in the case were—whether non- 
deliyery’is included in the word “loss” and, even if it did, whether 
non-delivery of part of a load was so included and finally whe- 
ther, when on the facts appearing or admitted by the defen- 
dant company inference of misconduct. could be shown 
to- arise, it was necessary for the plaintiff to give 
specific evidence as to the misconduct. of defendant’s 
servants. Their Lordships. held on the rst fwo ques- 
tions in the affirmative and on the last in the negative. On the 
second question, Mr. Justice Daniels had held in Secretary of 
State for India v. U. P. Glass Works (1) differently. Their 
Lordships disapprove of that decision. 

1. (1926) 1L R48 A 584. ° 
2. (1923), L R 47 M 288 at 306 :46 M L F 104 (F B). 
$ (WIJIL RS MIT 9. (1898) EL R22 M 119:8» L J 284. 
‘ 1œ (1921) 41 ML F A ‘ ` 
te. (1985) LL R 47M 63-45 E J 4z 
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Desi Das v.. Manara Rur Cmax : I L R49 All 903. 


Although it might be open to argument whether an order 
rejecting the claim of a mortgagee not if possession on an attach- 
ment to have his mortgage recognised would amount to an order 
under S. 282 (corresponding to O. 21, R. 62), as that section 
only gave the Court a discretion “to continue the attachment 
subject to such charge” and said nothing about rejecting the 
claim, as S. 281 (corresponding to O. 21, R. 61) did, and conse-¢ 
quently whether S. 283, which makes only orders passed under 
S. 280, S. 281 or S. 282 conclusive, would apply to a case of dis- 
allowance of the claim of the mortgagee, there could be no 
question that under the present Code, which makes any order 
made against the party conclusive, it would be so apart from the 
question whether it is under O. 21, R. 60, R. 61 or R. 62.We 
agree, however, with the learned Judges of the Allahabad 
High Court in the present case that, even under the old Code, 
there is no reason why such an order should not come under 
S. 280 (O. 21, R. 60), or S. 282 (O. 21, R. 62). An 
order refusing to release an attachment or refusing to recognise 
a claim of the mortgagee, is as much an order under either of 
the sections as one recognising it. A somewhat similar ques- 
tion arose in Venkatasansi v. Stridavamma (1), vis., whether 
an order declining to appoint a receiver was an order passed 
under S. 503 within the meaning of S. 588, as the former 
section only said that the court may appoint®a receiver in 
specified circumstances. Their Lordships held that it was 
an order under S. 503 and therefore an appeal lay. In Suppi 
v. Kunhi Koya (2) it was held that an appeal lay from an 
order, refusing to punish a man for breach of. an 
injunction under O. 39, R 2 (3), under O. 43, R. 1 
(r), though the former gule says that “the Court may order 
SpA techie Donte eA ” and the latter rule provides only for an 
appeal against an order under O. 39, R. 2. Durga Prasad v. 
Mansa Ram (3) and Ganesh Krishna v. Damoo (4) holding 
to the contrary were both passed under the Code of 1882 and 
were therefore distinguishable though the learned Judges dis- 
approve of the reasoning in those cases. , 


: 1. (1886) I L R 10 M IM (F B). 
* 2. (1916) I E R 3f M 907 : 30M L J 523 (F B). ii 
3. (090) ALJ 4. (1916) I L R 41°B 64. . 


I e TERR MADRAS LAW. JOVENARAÊNAL GA). - [yeL: 


< Emperor v.. Batu Ram.:-I..L. R. 49 Al.. 913. 

` “What is gambling ia a public place?” was the question in 
this case. As rightly @bserved by Mr. Justice Sulaiman a 
place would not be a public place unless the publi¢ had by right, 
permission or usage or otherwise access, not necessarily general- 
ly, it may be even on the particular occasion in question, and the 
mere fact that it is open to public gaze from the public street 
vould not make the place a public place. As said in Emperor 
v. Sukhnandan Singh (1), the permission to the public need 
not be express; if they are not refused entrance that may be 
seen: : 


oes 


Banmart Lat v. NAND Ram, I L R 49 All. 923. 

Where the mortgagee omits to make the transferee of a 
part of the mortgaged property party to his suit and sells.the 
property and purchases it himself, can he, after the period of 
limitation for his suit for sale has expired, call upon the trans- 
feree to redeem him, was the question their Lordships had to 
consider i in this case. Whether that is the right kind of decree 
to pass or whether a decree for sale is the right decree to make, 
there į is a considerable amount of coriflict between courls and 
between ,the various decisions of the same court, some holding 
that a second suit for sale is the only“remedy while others hold, 
that 1 the mortgagee has the right to call upon the latter to redeem 
him, (the question having mainly arisen in the case of prior and 
puisne mortgagees). But there could be no question we think 
that, either right can be exercised only if the right*to sell is 


subsisting, the right to call upon the defendant being ancillary 


to stich tight of sale and incapable of standing without it. 
Whether such a mortgagee in the position ofa defendant would 
bein a, better, position is again a matter’ for difference of opinion: 
Where as a mortgagee he is,not entitled to possession it is 
ah to find a legal basis for such advantageous position, A 

le. mortgagee, finding himself in possessjon might. possibly 

iable-to account under. S. 76, Transfer of Property Act, 
bei that he should, thereby, , become changed into a. uusufructuary 
mortgagee would stem to be an impossible process of transmu- 
tation. 


e rf IA IL RAM AS. TUN 
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| MAHARAJA OF PITHAPURAM v. Rama Rao, I. L. R. 50 

Mad. 770 : 53 M. L. J. 329. R 
In spite of the Full Bench judgnignt in Tulja Ram Row v. 

Alagappa Ckettiar (1), the question as to what is a judgment 
and what is not within the meaning of cl. 15 of the Letters 
Patent, is still a matter of great doubt in the Madras High Court 
itself, not to speak of the divergence between the various High 
Courts. The test adopted by the majority in Twja Ram Row 
v. Alagappa Chettiar (1) (Mr. Justice Ayling gives no rea- 
sons) is,, not whether a particular judgment involves the exer- 
cise of a discretion or not, not whether it is an adjudication on 
the rights of the parties or not, nor again whether it is interlo- 
cutory or final, but whether the proceeding would or would not 
terminate the suit or proceeding before the court, except in 
the case of subsidiary or ancillary proceedings like application 
for injunction, arrest Or receiver, where the order, whichever 
way it might go, would be a judgment. Tt is not quite clear 
from the judgment as regards the first part of the rule whether 
‘according to their Lordships the adjudication or the nature of 
the proceeding is the material point or the proceeding actually 
terminating the suit is the» material point. But the 
various illustrations given would seem to show that the former 
ig the test. Their Lordships approve of the judgment in 
Vaghoji v. Camaji (2), where it was held that an appeal lay 
from an order dismissing a Judge’s summon§ to show cause 
why leave granted under cl. 12 of the Letters Patent should 
not be rescinded, and the judgment in Howard v. Wilson (3), 
where an order refusing to confirm an award made in thee 
course of a suit was held to be appealable, which shows that 
‘the order need not have`the effect of terminating the suit but 
the proceeding must be such as to terminate the suit if it is one 
taken in connection with a suit or it must be a proceeding pre- 
liminary. to a suit like an application for leave to sue in forma 
pauperis or an application after termination of suit like a 
‘review proceeding. Acting on that view, their Lordships 
hold in this case that an order rejecting an application to res- 
cind the Teave granted under cl. 12 is appealable, but add a rider 
possibly justified by the circumstances of the case, vis., that in 

this case the leave to sue was not objected on the ground that 
. on the facts, léave should not have been given but that, in the 

RS Be ese a Ni a a E a na 


1. (1910), TLR 35M1:21MLJ1 (FB). i 
2. (19%4)el L R 29 Bom. 249. r 
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case the court had no jurisdiction to give leave. Their 
Lordships thought the lower court had not finally decided the 
question but had merelyfpostponed decision or at best had 
given only a sort of tentative decision. On that sort of ten- 
tative decision, the court could not of course rescind the leave 
given. In deciding the question of leave, the court has two 
questions to decide; first, whether at all it is a case in which 
eave could be given, secondly, whether, assuming the court had 
jurisdiction, leave should be given. On the second ground, 
the leave given was not impeached. On the first according to 
their Lordships there was no final decision. One should have 
thought, the court having rejected the application for rescinding 
leave on the view that a tentative decision on the question of 
jurisdiction would suffice, there was a final disposal of the 
application relating to leave and an appeal lay from the order, 
though the only order that could be passed was the order direct- 
ing the lower court to determine the question finally. Finality 
of the decision on the subsidiary questions that arise would not 
seem to be an essential requisite according to the Full Bench 
decision above referred to. Insistence on it would seem to be 
a:refinement engrafted by this decision on the rule laid down in 
that case. 





: Tse OrryiaL ASSIGNEE oF BomBay v. OBLA KUNA 
Muna SUNDARACHARI, I L R 50 Mad. 776 :53 M LJ 209. 


Cases have laid down that transactions bad under Ss. 53 
eand 54 of the Provincial Insolvency Act of 1920 or the corres- 
ponding sections of the Provincial Insolvency Act, 1907, are 
not void as such but have got to be set aside by the Insolvency 
Court n proceedings taken unger the sections and 
cannot be got-rid of by regular suit in ordinary 
courts or be impeached collaterally -by the Official 
Assignee by. way- of defence: Mariappa Pillai v. 
Raman Chettiar (1) and The Oficial Receiver, Caimbatora v. 
Palanisami Chetti (2). A distinction was sought to be 
made in this case petween the Provincial Insolvency Act and 
the Presidency Towns Insolvency Act. It is the bane of 
Indian Legislation that it is never consistent except in its em- 
barrassing inconsistency in language. Instead of adopting 
the language of English Statutes which have had long judi- 


1. (1918) ILR M32. ° 


2. (1925) I L R 48 M 750 : 49 MPL J 20. 
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cial interpretation or of adopting some consistent phraseology, 
it adopts one phraseology in the Provincial Insolvency Act and 
another in the Presidency Towns If&solvency Act. These are 
not the only matter on which there if such, so far as one could 
see, wholly purposeless divergence (vide sections relating to the 
effect of death, as to the kinds of property vesting, as to annul- 
ment on the insolvent failing to apply for discharge among 
others). The language of the Presidency Towns Insolven 
Act is the language of the English Bankruptcy Acts and there 
is no reason why the same construction as is adopted by English 
Courts, vis., that it is only voidable should not also be adopted 
in this country. The Insolvency Court is the tribunal exclusive- 
ly constituted for the purpose of trying such questions and it 
should be embarrassing in the extreme to have conflicting judg- 
ments of various courts on the same question. 





CHOKKALINGAM CHETTIAR V. ATHAPPA CHETTIAR, I LR 
50 M 800 : 53 ML J 364. e 

The doctrine of fraud on registration introduced by the 
Privy Council like the other doctrine about the necessity for the 
witnesses for attesting to be present at the execution happily 
abrogated by the legislature serves as a powerful ally-to dis- 
honest debtors who, after joining the creditor in perpetrating a 
fraud on the registration law, seek to make use of it against 
him. An attempt was made in this case to briftg within the rule 
a case where a small bit of property belonging to the mortgagor 
was incluged in a mortgage with a view apparently to have regis- 
tration in the particular Sub-Registrar’s Court, within whosee 
jurisdiction the small bit of land was situate, though it could 
not be said at the same time that the property was not intended 
to be security as well as the other land. Their Lordships hold 
that the case is not within the rulings of the Privy Council relat- 
ing.to fraud on registration law. They say that those rulings will 
apply to cases (4) where there is no such property, (#) where 
there is such property but does not belong to the mortgagor, (Hi) 
where in respect of the property the document was not intend- 
ed to be operative but was only a blind. , 





U. Teza v. Ma E Gywe AND OTHERS, I L R 5 Rang. 626. 
This is a rather curious decision dismissing an action'in 
“ejectment brought by a Bhuddist monk against the defendants 
who seld a house to Bim, On the ground that under the personal 
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law of a Bhuddist monk he is incompetent “ to engage in any 
transaction ih which silver is used” and that he cannot enter 
into a transaction of buyjhg and selling. No doubt the texts 
quoted in the decision fr6m the Vinaya lay down the disquali- 
fication. But it is far from clear that these texts are not rules 
of moral obligation. The observations of the Privy Council 
it Balwant Singh v. Rani Kishori (1) and in Bza 
Çurulingaswami v. Balusu’ Ramalakshmamma (2) as 
regards the caùŭtion required in interpreting books of 
mixed religion, morility and law are well worth re- 
membering. The argument based on the theory of 
civil death by entering a holy order is neither conclusive nor 
convincing. The reference in the ancient books to rules regulat-. 
ing the disposal of the property acquired by a monk by agri- 
culture or trade or by usury seems to suggest a legal recogni- 
tion of the right of property in such acquisitions by a monk 
though the action of the party may be morally blameworthy. 
Even apart from this, there is a degree of vagueness in the 
texts quoted, as regards the class of transactions which come 
under thé prohibition. Would a case of aéquisition of pro- 
perty by séizeure or finding he within the rule? There is a 
good deal to be said against the view that has been found favour 
with thedearned Judge and we think that the question while not 
free from difficulty has not been considered in all its aspects. 
4 e 
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MUTHIA CHETTIAR v. KARUPPAN CHETTI, I. L. R. 50 
Mad. 786:53 M L J 606. 

The authority of counsel to compromise seems to be gene- 
rally accepted in English Courts though that authority will not 
extend to compromising matters collateral to the action and 
there is also considerable doubt as to the extent to which court 
will interfere when the action of the counsél is against the ex- 
press instructions of the client. In Nealeev. Lennox (19 
the Court of Appeal approved of the statement of Lord Alver- 
stone, C. J., on the law viz., that “counsel appearing for a 
party in an action is held out as having full authority as to all 
matters which relate to the conduct of the action and its set- 
tlement and further that notwithstanding a limit may have been 
placed upon the authority of counsel, the party for whom he 
appears is hound by such settlement, unless the fact that the 
counsel’s apparent authority had been limited was communicat- 
ed to the other side’. The Court of Appeal would seem to 
admit however that counsel’s misapprehension or mistake as to 
the extent of authority in fact given to him is a ground for set- 
ting aside the compromise. That case went on appeal to the 
House of Lords and there a futther distinction was made on 
which the judgment of the Court of Appeal was reversed, viz., 
` that if something further has got to be done by the Court in 
pursuance of the arrangement, the court may well refuse to 
enforce it when it is brought to its notice that the client was not 
a consenting party to the arrangement. As Lord Macnaughten 
puts it “ Pdo not think the Court is entirely in the hands of the, 
counsel and bound to give the seal of its authority to, any 
arrangement that the counsel may make when the arrangement 
itself is not in its opinion a proper one” and in the next place 
“I do not think that any counsel has authority to compel his 
client to refer an action which the client desires to try in open 
court”—that was a case of reference to arbitration. 

So fax as vakils and pleaders go, the trend of opinion is 
against authority to compromise or refer to arbitration, though 
the Calcutta Court is for presuming the existence in fact of 
such authority in the absence of clear evidence to the contrary. 

The point that arose in this case was as to whether conces- 
sion made by the counsel was a concession as to the subject- 
matter of the suit or as to a matter collateral to the suit. An 
agent of a Nattukottei Chetti operating in Singapore and sur- 

1. LR (MA 1K B 838. 
NIC | 
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rounding area got a release from the subsequent agent in res- 
pect of the principal’s claims on the former recognising che 
latter’s right to the varigus documents taken by him and on 
certain other terms. In respect of certain mortgages in the 
name of the agent, it became necessary for the principals to 
have a transfer from the agent. The agent refused to consent 
to a decree from the court directing such transfer unless the 
Pelease was ratified by the principals. Counsel agreed to such 
a course and expressly admitted that the release*was ratified in 
toto by the principals. The question was whether this admis- 
sion bound the principals. The argument was that the admis- 
sion was in respect of a collateral matter and would not bind 
the principals. Their Lordships held that it was not a collate- 
ral matter but one that directly arose in the suit. 





S. M. A. R. A. L. Feæe{Ē v. R. M. M. A. FR, ILR 

5 Rang. 773. e 
In view of the conflicting decisions as to whether Act 
XXVII of 1926 defining the word ‘attested * in the Transfer 
of Property Act, 1882, was retrospective or not, the Legislature 
passed, Act, X of 1927, for the express purpose of settling 
the question by giving retrospective effect to the amended 
definition. The decision- under notice therefore applies the ` 
definition of the word “attested” as it now stands to tran- 
sactions of mortgage executed prior to the Act of 1926. It 
may, however, be noted that Act X.of 1927 is somewhat loose- 
ely drafted as S. 4 of the Act seems to nullify the effect of 
S. 2 thereof with reference to this particular amendment in 
the schedule. The subsequent re-enactment of the said S. 4 
as S. 3 of Act XII of 1927 also contains the identical saving 
e clause. A literal construction of the terms of S. 3 and S. 4 
will go to show that the two Acts of 1927 cannot give.any 
retrospective effect to the amended’ provisions of Act X of 
1927. The real intention of the Legislature wag merely to 
give no retrospective effect to the repealing portion of the said 
Act and not to the amending portion thereof, but the langu- 
age used seems to be unhappy. The difficulty is main- 
ly due to the Legislature having adopted the curious way of 
providing for a particular case of an amendnfent intended to 


have retrospective effect in a general repealing and amending 
Act with the usual safeguards. ° œ 
e . s 
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- | BUDHA Mat v. RALLIA Ram, IL R9 Lah. 23, ` 
The Lahore High Court has reiterated the view already 
taken by it in several cases that A of suits like one 
for accounts’ where in the first instance a tentative valuation 
is made by the plaintiff, the forum of appeal is determined not 
by the amount fixed by the plaintiff in his plaint but by the 
amount found to be really dye by the décree under appeal. 
The decision of the Full Bench of the Madras High Court iff 
Putta Karmayya Chetti v. Rudrabhatta Venkatanarasiah (1), 
and the decision of the Allahabad High Court in Muhammad 
Abdul Majil v Ala Baksh (2) are specifically dissented from. 
The conflict of views is now so sharply defined that the mattec 
can be settled by the Legislature only, in the absence of an 
authoritative pronouncement by the Privy Council. 





KHusHIA v. Faiz MUHAMMAD Kuan, I L R 9 Lah. 33. 


While we agree that an unauthorised transfer by an 
authorised guardian should be set aside within the period of 
limitation provided for by Art. 44 of the Limitation Act, the 
judgment under notice seems to Yequire re-consideration as the 
alienation in question was one made by a person who cannot 
< be described as the lawful guardian of the minor. ‘The plain- 
tiff being a Muhammadan, his mother is not ą guardian under 
the Muhammadan Law. The sale by the mother of immove 
able properties belonging to the minor will not therefore be 
binding em him : see Jmantbud: v. Mutsaddi (3). Art. 44 of, 
the Limitation Act has no application to a suit to recover 
the properties, as sucli a sale is not effected by a guardian but 
by a wholly unauthorised person. See Mata Din v. Ahmed 
Ali (4). Art. 144 only can apply. It seems to have been ad- 
mitted before the learned Judges that the mother was the 
guardian of the property of her minor son. This admission 
will not be correct unless it be that in the particular case the 
mother had been appointed executrix under the will of the 
father of the minor in which case only she could be the guard- 
ian under the Muhammadan Law. : 











1. (196) IL R40M1:2MLJ 221 (FB). 4 
2. (1925) I L R 47 A 534, 

3. (1918) L R45 I*A 73 : I L,R 45 C878 :35MLJ 422 (PO), 
4. MINA) LR IIAV IL R34A213-BMLIA PO. 
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Puran Das v. East INDIAN Ranway COMPANY, I L R 
6 Pat. 718 (F B). 


This was a WE A the Full Bench for the purpose of 
deciding whether the term “loss” in the risk note Form B under 
S. 72 of the Railways Act included “non-delivery” to the con- 
signee. There is a sharp conflict of views on the point. See 
Great Indiam Peninsular Railway Company v. Jitan Ram (1), 
East Indian Roitway Company v. Jagpat Singh (2). The 
Full Bench did not decide the point as it took the view that the 
pleadings in the case proceeded on an admission of loss ol 
the consigned goods. We prefer the view taken by the Calcutta 
Court that the term “loss” means loss of the goods and 
not merely loss to the owner caused by the non-delivery of the 
goods by the Railway. The onus of proving “loss” within 
the meaning of the risk-note is in the first instance on the 
Railway Company, which seeks to exempt itself from liability 
to deliver by reason of the,exemptions in the contract. It is 
true that a party cannot take the case out of the terms of the 
risk note merely by framing the suit as one for compensa- 
tion for non-delivery. The question is one of substance -and 
not of form, If the Railw&y Company can show that the 
goods ` are lost in the sense that it has lost possession of the 
goods involuntarily or through inadvertence and for the time 
being is unable,to trace them, then it is exempt from liability 
unless the plaintiff proves “wilful ree etc.” in the terms 
of the proviso. 


It is desirable that a question which arises so frequently 
shouJd be authoritatively settled and it is regrettable that the 
Full Bench avoided giving a decisive ruling. 


The conflict of views however will not be so embarrass- 
ing, as the risk note forms have now been radically altered 
and the new forms give greater facilities for the consignors of 
goods to safeguard their interests against the Railway Com- 
panies which never err on the side of giving more fformation 
as to the facts than what the law compels them to do. 


1. (1923) bL R 2 Pat. 442. 2. e (1924) [ek R 51 C 615. 
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FAKIR CHAND MANDAL v. Darsa CHARAN Parni, ILR 
54 Cal. 1052. 


The question in this case was Nuke. where an applica- 
tion for setting aside an ex parte decree is dismissed and an 
appeal against the order is also dismissed by the appellate 
court, the decree-holder could seek to execute his ex parte decreé 
within three years of the order of the appellate court under, 
the second clause of the third column of afticle 182 of the 
Indian Limitation Act. The learned Judges have answered 
the question in the negative and there is a large body of autho- 
rity in support of the view of the learned Judges commenc- 
ing from Sheo Prasad v. Anrudh Singh (L). There is how- 
ever some difficulty in accepting the reasoning on which the 
decision under notice is based. The learned Judges have construed 
the second clause as referring only to cases where the decree or 
order sought to be executed has been appealed against. It has 
to be noticed in this connection that while most of the other 
clauses of the third column refer in terms to the decree or 
order spoken of in the first column, the second clause is signifi- 
cantly silent in this respect and there seems to be no reason to 
restrict its operation by reading into it words which are not 
there. Though there are some observations similar to those 
in the present case in Jivaji v. Ramehandra (2), we are not 
sure that they were necessary for the purpose of that case. 
Indeed, there is direct authority in the contrary direction in 
Narstngh Sewak Singh v. Madho Dass (3) where a decree 
passed on review was appealed against and the execution of 
the original decree was held to be in time under the second 
clause of the third column of article 182, although the decree 
sought to be executed wąs not appealed against and the learn- 
ed Judges distinguished the case of Sheo Prasad v., Anrudh 
Singh (1) to which their attention was drawn. Again in a 
recent decision of the Patna High Court, in Somar Singh v. 
Deonandan Prasad Singh (4), an appeal was preferred against 
the preliminary decree and, when the appeal was pending, a fina] 
decree was passed by the lower court and the, question was whe- 
ther an application for executing the final decree within three 
years after the appellate decree dismissing the appeal against the 
, preliminary decree but after three years of the final decree of 











5 ° 
1. (1879) IL R 2 A 473. 3. (1882) I L R 4%. 274. T 


2.’ (1891) I L R 16 B. 123, - 4. (1927) I L.R’6 Pat. 780.. 
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the first court, against which no appeal had been preferred, was 
in time; and the learnedgjJudges answered it in the affirmative 
under the second clause of the third column. These two decisions 
are in conflict with the view that the-learned Judges have ex- 
pressed in the decision under notice regarding the second clause 
end have not been considered by them. It is therefore a 
matter for consideration whether on the proper construction of 
the second clause it is not applicable to all cases where the 
appeal reopens the suit or proceeding on which the decree or 
order sought to be executed is passed and imperils the decree 
or order in any way. If it is understood in this manner, the 
decision under notice as well the decisions in Sheo Prasad v. 
Anrudh Singh (1) and Jivaji v. Ramchandra (2) which it 
follows would stand good as, in each case, the appeal was direct- 
ed against a collateral proceeding to set aside the ex parte decree 
and did not reopen the suit itself in which the decree sought to 
be executed was passed, though the result of the appeal might 
be to imperil the decree. Again, the decisions in Narsingh 
Sewak Singh v. Madho ‘Dass (3) and Somar Singh v. Deo- 
nandan Prasad Singh (4) would remain unaffected, as, in these 
cases, the suit itself was under appeal and the decree sought 
to be executed was imperilled by the appeal. This is substan- 
tially the construction adopted in Somar Singh v. Deonandan 
Prasad Singh 44) and would seem to reconcile all the cases on 
the point. 





E | BALMAKUNDA. BISSESWAR Lat v. BENGAL NAGPUR RAL- 
way Co., Lro., I L R 55 Cal. 26.. 


The main question in the case was as to the procedure 
available to a decree-holder in executing a decree for specific 
movables or for an ascertained amount in defdidt. In the deci- 
sion under notice, the judgment-debtor expressed? his wiling- 
ness and readiness to deliver the moveables themselves. That 
in such a case the*decree-holder has only his remed} under the 
procedure prescribed in O. 21, R. 31 of the Code and cannot 

execute as in the case of a money decree under O. 21, R. 30, 
seems clear. The same view was also held ih Manavikraman. 


peg 
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v. Moyankutti (1) which the learned Judges have follow- 
ed. Otherwise the specific provisi in the rule would be 
without a purpose. With regard Mie objection that, in this 
view, the provisions of O. 21, R. 30, may to some extent be 
rendered nugatory, it may be answered that they may be appli- 
cable to cases where the decree-holder has the option given to him 
under the decree for the one or other of the reliefs which is 
not the case where his right to the money depends on the optiow 
of the judgment-debtor. It may also have reference to cases 
where the specific moveable decreed is not in the possession of 
the judgment-debtor, in which case, it has been held that the 
procedure, prescribed in O. 21, R. 31, need not be followed. 
See Rajah Pudmamind Singh v. Chundi Dat Jha (2). 
On the other question, which the learned Judges have left 
open, i.e., the question of limitation with regard to the execu- 
tion-of a portion of a decree which has not been appealed 
against, the matter seems both on principle and authority that, 
even though a portion of a detree has not been appealed against, 
when an appeal has been preferred against another portion of 
the decree, the decree-holder has three years from the date of 
the appellate decree, even for the unappealed portion, under 
Clause 2 of the second column of Article 182 of the Linfitation 
Act. The decree is one and entire and cannot be said to bè compos- 
ed of a number of decrees clubbed together. Reference may be 
made in this connection to explanation (1) of the third column 
of the Article, where a dictinction has been made with respect 
to joint decrees. On principle also, an appeal being by way | 
of re-hearing of the suit itself, even in cases, where only a por-* 
tion of the decree is appealed against, the suit itself is re-ħeard 
in appeal though in part. The question has been fully discussed 
from the juristic point of view in Krishnamachariar v. Mangam- 
mal (3). The view that once found favour with the Calcutta 
High Court in Christiana Sens v. Benarashi Prosad (4) that the 
decree in such a gase might be split into and conceived of as 
a number of decrees, leading to the result that the execution of 
the non-appealed portion may be barred within three years of 
the original court’s decree and not from thë decree of the appel- 
late court, has since been dissented from in Dewan Abdul Alim 
v. Abdul Hakim (5). Reference may also be made in this 
“connection to Pancho Bama v. Anand Thakur (6) and Tala 
1. (1903) 13 ML J 444. . 2 (1896) 1 CWN 170. ° 
3. (1902) L R 26.91 (F. B.) 4 (1914) 19 C W N 287. 
5. (1926) IL R 53C 90L 6. (1923) IL R 2 Pat. 712. 
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Ram v. Bhup Singh (7) where the possibility of the appellate 
court interfering under Q. 41, R. 33 of the Civil Procedure 
Code, is also adverted t Thus it seems clear that the point 
raised by the decree-holder that his application for executing 
the unappealed portion of the decree may be barred by limita- 
tion within three years of the original decree_is one without 
substance and the decision of the case would have been the same 
tven if the learned Judges had gone into the question. 


ManMATHA NATH GHOSE v. LacHMI DEBI, I L R 55 
Cal. 96. 

We must confess to some difficulty in following the deci- 
sion of the learned Judges in this case. A preliminary decree 
was passed in a suit for partition by some of the co-sharers 
against the others. The decree was ex parte in respect of some 
of the defendants and they applied to set aside the es parte 
decree and the learned Judges have held that it is sufficient 
if the plaintiffs alone are made parties to the application to set 
aside the ex parte decree and the appeal therefrom and notice is 
served on them alone without serving it on the other co-sharer ~ 
defendants. If this is suffigient under O. 9, R. 14 of the 
Civil Procedure Code, it is not easy to meet the difficulty rais- 
ed by tlfe respondent in the case, as to why the legislature 
should not have used the clearer word “plaintiff” rather than the 
expression “the opposite party’. That the expression “oppo- 
site party” used in the rule means any party who would be 
affected by any possible order settihg aside the ex parte decree 
“was clearly laid down in Jatindra Mohan Poddar v. Srinath 
Roy*- (8). If that is the correct view and the nature of a 
suit for partition is as it is well understood and explained by 
the Privy Council in Nalini Kanta Lahiri v. Sarnamoys Debya 
(9) referred to by the learned Judges, we fail to see why the 
other co-sharers though they are defendants do not stand bn a 
similar footing to that of the plaintiffs themselves and should 
not be made parties to and served with the application for set- 
ting aside the ex ‘parte decree. It would of course be different 
-in the case of those defendants who are not interested in the 
partition, as for instance, the superior landlord whose prcsence 
would not be necessary for the partition of an under tenure. 
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Tua Ram SAH v. SHYAM Lat SAH : IL R49 All. 848. 


Prima facte, a Hindu residing ny province is governed by 
the Hindu Law obtaining in that plate unless he alleges and 
proves that he migrated from another place where a different 
law prevailed. The presumption of the application of Hindu 
Law is rebutted by proof of usage. But where there is prima 
facie evidence of a usage obtaining among a certain class of 
people and when a member of such class pleads hat he is govern” 
ed by the Hindu Law, the burden would then lie on him to prove 
that he forms an exception or that there is no custom. This 
is what their Lordships lay down in this case. The custom was 
taken to be proved prima facie by a book published under the 
authority of the Government by Mr. Panna Lal, I.C.S., after 
an elaborate inquiry into the customs of the people of the place. 





SUBBARAYUDU V. SECRETARY QF Strate: I L R 50 Mad. 
961 :53 M LJ 868. 


Two important questions arose in this case. So far as 
Indian law is concerned, it is settled law that to attract the 
presumption of crown-ownership of the bed it is not negessary 
that the stream must be both tidal and navigable. In, England 
to raise the presumption, the river must be both tidal and navi- 
gable, so that all discussions in>English cases as to the naviga- 
bility of the river when the river is not tidal do not bear on the 
question of presumption gf crown-ownership of the bed. 


Though the bed might vest in private owners, nevertheless it, 


might be subject to rights of navigation on the part of the 
public by long immemorial user. Such rights might be quali- 
fied rights, their scope and extent being measured by the user. 
The fact that rights of navigation are recognised in any parti- 
cular case in England cannot, therefore, afford guidance on the 
question as to whether a river can be said. to be navigable in 
India, so as to raise the inference of crown-ownership. The 
rule is one evolved in India and its lithitations are to be sought 
for in Indian decisions. The Indian decisjons have laid down 
‘and the Privy Council has accepted the position in The Secretary 
of State for India v. Maharajah of Burdwan (1) that a river 
‘which is navigable only at certain seasons is not navigable within 
the meaning of the rule. This seems to be but right seeing that 
only in the case of nagigability throughout the year exclusion of 
Å 


1. (1921) L R 48 I A 55:42 M L J 61 (PO. 
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all inference of private ownership can properly be predicated. A 
stream that is not perennigh or is not subject to public user at all 
times cannot be said to W& incapable of private ownership so as 
to give rise to the necessary inference of crown-ownership. In 
this case, their Lordships also express the view that use for mere 
fishing craft does not satisfy the definition of navigation. 


The second point involved*is one on which there was con- 
siderable differente of opinion at one time, but since the Uralam 
case, Prasad Rao v. Secretary of State for India (2), opinion 
has been gradually precipitating in favour of that expressed in 
this case, vts., that where one half of the stream belongs to a 
private owner and where he, in exercise of his rights 
as such riparian owner, uses the water, or, for the matter 
of that a riparian owner in the exercise of his rights as riparian 
owner uses the water, no matter to whom the bed belongs, the 
Government cannot levy water-cess under the Irrigation Cess 
Act. The extreme view taken in the earlier cases can no longer 
be sustained in view of the decisions of the Privy Council in 
Prasad Rao v. Secretary of State for India (2), Ambalavana 
Pandara Samadhi v. The Secretary, of State for India (3) and 
The Secretary of State for India in Council v. Maharaja of 
Bobbi (A). 





AKBAR ALI v. Kinc-Emperor, i L R 7 Pat. 61 (S B). 

Of late, there have been various decisions of the Calcutta 
and Patna High Courts, in which different and conflicting views 
“have been taken as ‘regards the proper mode of constituting a 
jury’for the trial of criminal cases. The question raised is as 
tegards the correct interpretation of the terms “chosen” and 
“deficiency of number of persons sumfnoned” in the proviso to 
S. 276, Criminal Procedure Code. As many as four different 
interpretations are possible of the relevant sections. See the 
decision of the Calcutta Full Bench in Kedar Nath Mahato 
v. Emperor (1). This. decision and the Calcutta Full Bench 
decision both hold that there is to be no ballot where, owing to 
a deficiency of the ‘required number of jurors, the céurt in its 
discretion proceeds to act under the proviso to S. 276 and 
constitutes the jury by selecting the additional jurors required 
from such other persons as may be present fn court. The 
2, (1917) LR 44 I A 16:1 L R 40 M 88:33 ML J 144 (PO. 
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word “chosen” in the proviso does not necessarily mean “chosen ~ 
by lot”. The choosing by ballot in ogen court refers to an ear- 
lier stage in the proceedings and ther@is nothing in the section 
which authoriSes or justifies the view that the ballot box is to 
contain the names of persons other than those who have been 
summoned to act as jurors. Nor is there anything in the Code 
or the rules framed by the High Courts to-show that there i is 
to be a preliminary roll-call of the summoned jurors to see if 
they are present. A person summoned to act as juror is bound 
to come forward only when he is being called to take his place 
in the jury box, as the result of the ballot, under the terms of 
S. 277, clause (1). It is only after the ballot fails to supply the 
required number of jurors that the proviso comes into operation. 
We agree that the decision in Bhola Nath Hasra v. Emperor (2) 
was wrongly decided in so far as it holds that there must be 
a lot after including the persons selected from the public under 
the proviso. 





Dre. R. N. SINGHA v. SECRETARY OF STATE FOR TADIA IN 
Counc, I L R 5 Rang. 825. 


We agree that the lanii: was ill-advised in the course 
which he adopted. A suit will not lie to set aside or modify 
an assessment made under the Income-tax Act. Where, how- 
ever, the proceedings are wholly wtra vires of*the Act,-a civil 
suit will lie. The income that was assessed in this case was 
admittedly, one which was Hable to pay the tax. The plain- 
tifs grievance being merely that he could not be assessed to ° 
pay Income-tax on the income, as it belonged according to him 
to his wife, his obvious and only remedy was to avail himself 
of the procedure under the Act to have that income excluded 
from his taxable income. A mere error in describing him as ° 
proprietor and not manager of the business from which the 
income arose, in the notice calling on him to make a return of 
his taxable thcome, will not make the proceedings of the Income- 
tax officer wholly ultra vires so as to give him a right of suit 
in the civil court. The case is not one of want of jurisdic- 
tion but of a mere erroneous decision if at all by the Income- 
tax Officer in the coursé of proceedings entirely and properly 

e within his juristliction as conferred by the Act. 


With reference tọ the second contention raised in the casg 
that S. 69 was ultra pires "of the Indian Legislatsire, it is clear 


Z. , (1926) 44 CL J 541. 
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that S. 32 of the Government of India Act has no application 
to the present case. The present instance is certainly different 
from the case which wak considered by the Privy Council in 
Secretary of State for India v. Moment (1). ° 





* Ma Kin v. MAUNG Po Sain AND OTHERS, I L R 6 Rang. 1. 
e This decision is no longer ‘correct so far as it follows the 
authority of Maing Fo Nyun v Ma Saw Tin (2) in laying 
down that in the case of a desertion by a Burman husband of his 
wife the latter will on divorce get a decree forfeiting her 
husband’s share in its entirety in her favour. The Privy Coun- 
cil has decided in Maung Po Nyun v. Ma Saw Tin (3) that 
there is no authority or principle for the pe position that, ‘ be- 
cause the defendant deserted the plaintiff, she was entitled to 
divorce with possession of all the hushand’s interest m the pro- 
perty’. The share to which the wife will be entitled in such 
cases will have to be determined with reference to all the cir- 
cumstances of the case according to rules of justice, equity and 
good conscience. e 





| COMMISSIONER OF INCOM-TAX v. A. R. A. N. CHETTIAR 
Fir, IL. R. 6 Rang. 21. | l 
Under S. 30, cL (1), proviso of the Indian Income-tax 
Act, 1922, no appeal shall lie in respect of an assessment made 
under Sub-section (4) of S. 23. This does not prevent the 
Court from deciding whether in q case where an assessment 
e purports to be made under S. 23, cl. (4), the Income-tax 
authorities were justified in acting under that Sub-section. A 
reference under S. 66 of the Act will lie to the High Court for 
the purpose of deciding whether the assessment could legally 
be made under S. 23, cL (4), but the High Court will not inter- 
fere with the actual assessment if it decides that there was juris- 
diction for the income-tax authorities to act under S. 23, cl (4). 
It is of course a question of fact in each pasticular case 
whether a return submitted by an assessee without filling in the 
details as required py the statutory form prescribed hy the Act 
ig merely an incomplete return within the meaning of S. 23, 
cl.-(1) or is ‘no return’ at all as required by the Act. This 
ig a question of substance and not of mere form. 





ae Tis (1912),L R 40 I A 48 : IL R48 C3A :24 ML J49 (PO. 
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NARAYANAN NAMBUDRI v. THeva AMMA : I. L.R. 51 
Mad. 46 : 53 M. L. J. 824 (F. B.) 

While on the one side it cannot oy said that the position 
of the Karnavan is that of a trustee or that of the secretary 
of a corporation who represents the corporation, we neverthe- 
less think that the junior members who are obviously not 


“parties to the suit ” cannot either be regarded as represen- p 


tatives of the parties within the meaning of settion 47 merely 
because they are taken as claiming through parties to the suit 
by force of explanation VI of Section 11, Civil Procedure 
Code, for the purposes of that Section. The purçhaser of a 
property from the judgment-debtor after attachment is a re- 
presentative qua that property in respect of questions that 
arise in respect of that property but notin respect of other 
properties of his own. Similary a purchaser in execution of a 
money decree pending a mortgage suit would be qua that pro- 
perty a representative, hut not in regpect of his other proper- 
ties though the question might relate to execution of the 
decree. In both these cases the purchaser is not a represen- 
tative but only a representative fos limited purposes. Simi- 
larly a person bound under Section 11, clause vi He is re- 
presentative for that limited purpose and, so far as that 
limited purpose is concerned, he may be a representative 
within the meaning of Section 47. A decree against the 
Karnavan as such is sought to be executed anda point is 
sought to be raised by a juntor member that the decree has 
been satisfied or that the amount due under the decree is not 
as much as alleged by the decree-holder. In respect of thèse 
matters, he would be a representative, but, if a further ques- 
tion is raised whether tĦe property is Tarwad property or 
not, then the question would no longer be onein respect of 
which he is a representative. The cases which hold that a 
legal representative is bound to put forward his private title 
in execution under Section 47 are distinguishable on the ground 
that the legal representative under the Hindu or Marumak- 
kathayam law is as such no different persona from himself in 
his ordinary capacity, such a distinction not being recognised 
in those systems ynlike in the Roman and the English systems. 


The point of view we have set forth above is fully elaborated’ 


by Mr. Justice Ananthakrishna Aiyar in his judgment and we 
think, with respect, thee distinction pointed out b? his Lord- 
ship is sound. ' 

N.1. C: 
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VRERARAGHAVACHARIAR v. THE ADVOCATE GENERAL OF 
Mapras : I. L. R. 51 Mad. 31 : 53 M. L. J. 792 (F- B.) 


The question is nòt one capable of much argument. So 
far as S. 92, Civil Procedure Code, is concerned, it cannot be 
said to bear on the question as it does not prohibit the 
* awarding of the reliefs grantable under the section on applica- 
tions. It only prohibits suits? The real question, therefore, is 
whether the inŝertion of such clauses in a decree is ulira vires. 
That isa matter of procedure. The Privy Council in the 
Tirupathi case, Prayog Doss Ji Varu v. Tirumala Sriranga- 
chatla Varu (1), would seem to sanction such insertion. The 
seheme was settled in that case by their Lordships of the Privy 
Council of whom Lord Macanaghten was one with the assis- 
tance of Sir Robert Finlay to whoée official experience as 
Attorney General their Lordships specially refer. 





KAG EA Govinness Ka Re 55 Lol 32> ec St 
Mad. 96: 54 M. L. J. 130 (P. C.) 


„In this case, their Lordships point out that to make a 
contract for sale of goods a wagering contract. it is not 
sufficient that delivery was not expected to be insisted upon or 
that it wouldehave been considered bad form to do so, but 
that it should be found that it was a term of the contract 4 
itself that delivery of goods shquld not be insisted upon. In 
this case, there was a contract of sale and so lohg as there 
,was no potta potti order for delivery, there was no impediment 
to the contract being enforced accordirg to its terms though 
it would have been bad form tp have done so. Their 
‘Lordships, accordingly, held that the contract was not bad as 
a wagering contract. Their Lordsbips however dismissed the 
suit on another ground, vis., that the appellant was not ina 
position to make the delivery, being at the time of the potta 
potti delivery order not in possession of the goods, and that 
the potta potti delivery order was not tantamount to a deli- 
very so as to entitle the plaintiff to sue for the price but was 
only an arrangement by which plaintiff was no longer entitled 
* to ask for delivery of the goods but only differences in price. 
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JAGANNATHA PILLAI v. KATHAPERUMAL Puai: L L, 
R. 51 Mad. 76 : 53M. L. J. 688. 

This is another illustration of the thoroughly unsatis- 
factory nature of the provisions of the Estates Land Act. 
S. 192 says that all the provisions of the Civil Procedure Code 
save certain provisions, of which S. 313 relating to the setting” 
aside of sales in execution on the ground of want of, 
saleable interest is one, subject to such modifications as 
have been introduced by the Act, shall apply to pro- 
ceedings under the Act. The question is whether appli- 
cation to set aside a sale on the ground of fraud or 
material irregularity in the publishing and conducting of sale 
lies and, if itdoes, whether a suit is precluded by reason of the 
provision of S. 312. The view of,their Lordships is that 
S. 124 of the Act shows that such an application does not lie, 
that for the matter of that no order under S. 312 either con- 
firming the sale or setting aside the sale except under S. 131 
of the Act is contemplated by it. S. 124 says that if no 
application is made under S. 131 to set aside the sale, a certi- 


‘ficate shall be issued to the purthaser and this provision in 


their Lordships’ opinion clearly excludes an application under 
S. 311 (O. 21, R. 90). But S. 132 makes the provisions 
of Chapter VI only applicable so far as maybe. It is not 
quite clear why the Revenue Courts should not be entrusted 
with the work of deciding the comparatively easy questions of 
fraud and itregularity in the Publishing and conducting of sale 
and the reasons which induced the legislature to have those 
questions speedily decided equally apply to sales by Revenue 
Courts as to sales by Civil Courts. In fact S. 244 (S. 47) is 
not one of the sections excluded by S. 192. Chapter VI can by 
no means be regarded as a complete code so far asthe execu- 
tion of Revenue Court decrees is concerned. It has got tobe 
supplemented by the provisions of the Civil Procedure Code 
relating to execution. Nor is it clear that appeals will not 
lie from such orders having regard to the definition of decree 
which excludes only orders under S. 47 from which appeals 
lie under O. 43. O. 43 being excluded, these particular orders 
would not come within the exception and by force of the main 
clause would be decrees from which appeals and second appeals 
might lie. Second appeals*lie from rent decrees though they” 
are, but for S. 189, Sf the nature cognisable by Courts of* 
Small Causes. Analogous reasoning would justify the above 
NIC» 
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.conclusion, Anyway, that the parties should have recourse 


to costly process of a sfit to set aside a sale on any ground of 
irregularity could not have been in the contemplation of the 
legislature. The Full Bench decision in Jagannadha Charyulu 
v. Satyanarayana Varaprasada Rau (1) had not the obstacle 


: presented by S. 47 to consider, whereas in the case of execu- 
e tion sales whether by Revenue Courts or by Civil Courts there 
is that section to be considered. The question of the validity 


of the sale which took place in-execution is obviously a matter 
Telating to the execution of the decree. [See Veyindramuthy 
Pillai v. Maya Nadan (2), Nadamuui Narayana atyanger v. 
Weerabadra:Pillai (3)]. 





PANCHU SAHU v. SHEIKH MUHAMMAD YAKUB, ILR7 
Pat. 76. 

This judgment prefers the view of the Calcutta and 
Madras High Courts in Bhola Nath Bhattacharjee v. Kanti 
Chandra Bhattacharjee (4) and Ramasam? Kone v. Sundar 
Kone (5) to the view that found favour with the Bombay 
High Court in Satwaji Balajirav v. Sakhar Lal Atmaram 
Shet (6). We agree that the mere confirmation of the decree 
of the trial court by a court of appeal does not ipso facto 
extend the tinfe fixed by the trial court for the performance of 
any condition. We invite attention to the discussion of the 
question in 52 M. L. J., pages 54 and 55 (Journal portion) . 





‘GoxHut PANDE w. BALDEO SUKUL, I L'R 7 Pat. 90. 


The admissibility of the additidnal evidence tendered in 
this case turned upon the applicability of S. 32, cl. (5) of the 
Indian Evidence Act. The learned Judges hold that the 
evidence was admissible as the Indian Law is wider ‘than the 
English Law on the point. No doubt the statement as ‘tothe 
existence of the réldtionship between any ‘tivo ‘persons, ‘matle 
by a person With Special means of knowledge, is adfhissible not 
only on that issue ‘but also on other relevant issues. The 





1. (1919) I L R 43 M 351 : 37 M L J ‘70. . 
2 (1919) I L'R 43 Mad. 107 :-I L R38 M'L J 32 (F B). ° 
3- (1910) I L R 34 Mad” 417 $21 M L J bz. 
4. (1898) I'L R25 C31. 5. (1908) I LR 31M 2 : 17 MLJ495, 
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‘illustration (+) to'S. 32 itself shows that the Indian Law is 


different from the English Law. Me also Dhanntull v. Ram- 
Chunder Ghose (1), Mahomed Syedal Arifin v. Yeoh Ooi 


.Gark (2). But the objection to the statement in the parti- 


cular case-being admissible was not*because it was not rele- 
vant on the issue but because ‘it was alleged that the-stateme¢ht 
was not made ‘ante Ktem motam. The judgment under 
notice does not meet this argument. The” section itself re- 
quires that the statement must be made before the question in 
dispute was raised. No doubt the dispute should relate to the 
particular subject in issue but it is well established that even 
if the existence of the -controversy is not known to ‘the declar- 
ant, the statement is ‘inadmissible. Similarly also the evidence 
will be inadmissible “even though the former controversy was 
between different -parties or had reference to a ‘different -pro- 
perty or claim, if matters to which the statement relates were 
already under discussion in the former dispute’. -See Taylor 
on Ewidence, S. 663. See also Berkeley Peerage case (3). 
Applying the rule as stated above to the facts of the particular 
case, it would appear that the statement would “be inadmissible 
as not having been made ante-lifem motam unless it be'that the 
relationship of the person as-spoken to in the ‘previous deposi- 
tion now sought to be admitted was altogether collateral to-the 
defence ‘in the prior suit -with reference to tke -denial of the 
alleged reversionship of the plaintiffs therein. In the absence 
of fuller particulars as regards the exact nature of the respec- 
tive contentions of the plaintiffs and the defendants -in ‘the, 
earlier litigation of 1915, wherein the deposition now sought to 
be admitted in evidence was given, it cannot be said that the 
contention of the appellants is wrong. The judgment how- 
ever throws no light on' this matter. 





HERBERT FRANCIS v. NAWAB SAIYID MUHAMMAD AKBAR, 
ILR7 Rat. 99. 


A mortgage bond executed out of British India which was 
sent to British India for registration was lost before the actual 
registration thereof. In a suit to recover the debt, a copy of 
the bond was tendered as secondary gvidence. As the original 
bond was unstamped, objection was taken to the reception of 
secondary evidence on the authority of the Privy Council deci- 
Kena aa an a a eee ae Ce 
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sion in Rajah of Bobbili v. Inuganti China Sitaramaswami 
Garu (1), as the origina document was itself not admissible 
in evidence. This judgment holds that the document having 
been executed out of British India did not require to be stamped. 
as a bond though if it had been registered as a mortgage bond 
if would have attracted duty and that S. 35 has no application 
ia consequence. It is not clear why the document does not 
come'under S. 3, cl. (c). For the purposes of the Stamp Act, 
the document must be taken as it reads and the fact of its subse- 
quent non-registration and its invalidity as a mortgage cannot 
affect the question. When the document was received in 
British India, it was a document which ex facie was a mortgage 
bond as defined in the Stamp Act and, as it related to immove- 
able property in British India, the document would attract duty 
under S. 3, cl. (c). It may be a different matter, however, if 
the document was altered into a mere bond, the clauses relating 
to the mortgage over immoveable properties being deleted by 
consent of parties prior to its receipt in British India. In the 
view that the document attracted stamp duty ‘on its receipt in 
British India, S. 35 of the Act, which permits the admission 
of the document on payment of stamp duty and penalty, will not 
help the plaintiff, as the original deed is not available. Similarly 
also the terms of S. 36 cannot be relied on, as it must be taken on 
the principle and reasoning of the Privy Council in Rajah of 
Bobbik v. Inuganti China Sitoramasami Garu (1), that it is 
appilcable only to the admission of the original document in 
evidence. 


. 1. (189) LRM@IAA@#:ILRBM 49 (RO, 
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TuLsHi Ram v. BISHNATH PRASAD, I L R 50 All. 1. 

It is settled law that when a sit is brought to enforce a 
debt of the father, the son can escape liability only by showing 
that it is illegal or immoral and as such not payable by him 
and that that burden is not discharged by showing generally 
that the father was a man of immoral or vicious habits. 14 
is also well settled that the father can alienate family property 
for antecedent debts. One should have thought that it follow- 
ed as a matter of course from these two positions that when a 
suit is brought on a mortgage for antecedent debts the burden 
should lie on the son to show that the debts were immoral or 
illegal and as such not binding on him. The burden would be 
on the creditor to prove the existence of the antecedent debt, 
but when he has shown that, the burden would necessarily be 
shifted on to the son to show the illegality of the debt. The 
whole confusion is due to taking certain observations by 
the Privy Council, where they speak of the property going . 
out of the family and the son impeaching the transaction 
[Suraj Bansi v. Sheo Prasad (1)], as excluding the application 
of the rule as to burden in situations other than those that they 
speak of. Their Lordships in this case rightly rejected the 
contention. A similar confusion exists as to sales for amteced- 
ent debts. It is imagined because a father may effect’a sale 
for antecedent debts, the power may be exercised without re- 
ference to the question whether the extent of tife debts justified 
the exercise of the power and whether the terms secured were 
reasonable. . my 

The whole trouble comes out of trying to decide questions e 
without reference to principle. == *% 


JAIKARAN SINGH v. SHEO Kumar SINGH : 1. L. R.-50 
All. 36. 4 

To the cases cited as justifying the conclusion. arrived at 
in this case we may add Sanagapally Lakshmayya y..Intoory 
Bolla Reddy (2)«where the principle was extended to the case 
of the mortgagee in default purchasing it from the purthaser 
at revenue sale. The principle on which the decision is put 
in that case is that the mortgagee cannot’ be allowed to take 
advantage of his own default and plead for his own benefit 
that, by reason of such wrong, there has been a statutory extinc- 
tion of the mortgage security. In Deo Nandan Prashad-v. Jarki 
“Singh (3) their Lordships explain the principle to be “however 

1. (187 LR6bBASB:ILRSC. 148, at p. 17% (P C). = 
2. .(1902) IL R 26 M 385. 

3. (1916) iia :ILR44C573 :32M LJ 206 (PC). 
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free .from blame the minor (the mortgagee) may have 
been, he cannot profit gby his agent’s deliberate default 
committed in breach of the terms of the, mortgage”. 
Their Lordships held that a co-owner, committing de- 
fault in the payment of revenue, he is bound to pay, 
and purchasing the property free of the rights of his co-owner, 
was in the same position. S. 88 of the Trusts Act would seem 
to apply to these cases. 





ParsoTAM SARAN v. BARHMA Nand: I L R 50 All. 41 
(F. B.). 

The question in this case was as to the effect of a sale in 
execution of a decree taking place im ignorance of the stay 
order passed by the Appellate Court. The purchaser was a 
stranger. The Full Bench holds that the sale is gocd and can- 
not be set aside. The same view is taken by a Full Bench in 
Madras in Venkatachalapat’ Rao v. Kameswarumma (1). Mr. 
Justice Mukherjee makes a distinction between the case of a 
stranger purchaser and a decree-holder purcMaser. While in 
the case of the stranger, he would not be affected by the un- 
communicated order, the decree-holder, he holds, would be 
bound by*it and the sale is liable to be set aside on a principle 
analogous to that governing restitution. 

e 





BAIJNATH PRASAD v. NARAIN Prasan, I L R 50 All. 51. 


Except in the case’of Calcutta and Lahore High Courts, 
the Courts in India would seem to be agreed that an award 
on a reference out oficourt pending suit might be acted on as 
an adjustment of the suit under O. 23, R. 3, but, those rulings 
cannot justify dealing with an award on a reference through 
court pending suit on that footing, ignoring the conditions and 
limitations laid down in the schedule. Even in the case of an 
award on a reference out of court treated as an adjustment, 
objection such as misconduct of the arbitrators is available and 
if it is vitiated by such misconduct no decree can be passed. 





ABDUL SATHAR, In ye : 54 M. L. J. 456. 
The decision in this case is substantially cortect. Whether e 
the facts made out an offence under S. 363 or S. 366, Indian” 


Penal Code, was preliminary to the argfment that the First 
class Magistrate had no jurisdiction. The learned Judge, having 





1. (1917) I L R 41 M 151:33 ML J 515 (F By. 
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found that S. 363 applied, there was an end of the question. 
The second point was whether the offence was not made out be- 
cause the gir] wanted to go away with the accused. It 
was argued that the consent of the girl avoided the- offence. 
Strictly speaking, this was confusion. The only question was 
whether there was taking or enticing out of the keeping of the 
lawful guardian. Where the girl was driven away by the guar-, 
dian, there was no offence [Pandyaram v. Emhperor (1)], be- 
cause there was no guardianship. If under any particular set of 
circumstances it is possible to hold that the girl is effectively out 
of guardianship, then there can be no taking. R. v. Meadows (2) 
which was criticised in R. v. Ktpps (3) was a peculiar case and 
can be defended on this basis. R. v. Robins (4) was very 
near the border-line if you went on the doctrine of consent. In 
that case, A. went in the night to the house of B., and placed 
a ladder against the window of the girl down which she came 
and eloped with A. It was held that the offence was commit- 
ted. Similarly in R. v. Biswell (5), where the girl and man 
quitted the house jn consequence of a proposition which emanat- 
ed from the girl. The substance of the matter seems to have 
been well laid down by Sanderson,’ C. J., in Emperor v. Safdar 
Resa (6): “One object of the sections under considerafion is 
not only to protect the rights of parents and others haVing the 
lawful guardianship of girls under the age of sixteen, but also 
to protect the girls themselves and to prevent persons taking 
improper advantage of their youth and inexperience”. This, 
we think, sis the proper priftciple and Srinivasa Aiyangar, J., 
might have put the decision under discussion on this ground. 

KONAMMAL v. ANNADANA: LRS5STA 114 :I LR 51 
Mad. 189 :54 M L J 504 (PC). 

The judgment of the Privy Council in this case satisfactorily 
clears the confusion resulting from various contradictory rulings 
of that tribunal. On the one side, we had Raja Yarlagadda 
Mall'karjuna Prasada Nayudw v. Raja Yarlagadda Durga 
Prasada Nayudu (7), where the Privy Council had ruled that a 
suit for partition in respect of the partible property of a joint 
family followed by a decree did not operate as severance in 
respect of the impartible estate. Tara Kumari v' 

«Chaturbhuj Narayan Singh (8), on the other hand 
"1, (1912) M W N 538. 2 (1844) 1 Car. & Kir 399., 


1 
3. (1850) 4 Cox Crl® Cases 167. 4. (1844) 1 Çar & Kir 456. 

5. (1847) Z Cox Cri? Cases 279. 6. (1922) I L R49 C905. > 
7 
8 








(1900) L R 27 I A 151°: I L R 24 M 147 : 10 M L J 24 (P C). 
(1915) L R421 A 192 : IL R 42 C1179 : 29 M L J 371 (PC). 
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laid down that partition in respect of all the partible property 
of the family operated #as a complete severance in respect of 
the family, the impartible estate being in no sense joint 
family property. Again we had the various rulings of the 
Privy Council that a unilateral declaration of an individual 
“member of the family was enough to effect a separation of 
status in respect of him. How far would these rulings apply 
to impartible estates? If they did to the full extent, it would 
have been in the power of the holder of the estate by a declara- 
tion of his to put an end to the joint status of the family and 
effectively cut off all the junior members with nothing. That 
would have been obviously very unsatisfactory. That there 
could be a renunciation in advance was held in Periasami v. 
Periasami (9) and the possibility of a separation by consent 
is assumed in Vadrevu Ranganayakamma v. Vadrcun Bulls 
Ramayya (10) and Tara Kumars v. Chaturbhuj Narayan Singh 
(8). In this case their Lordships explain Tara Kumari v. 
Chaturbhuj Narayan Singh (8) as a decision on the facts. that 
there was a complete separation even in respect of the imparti- 
ble estate (though the observations in that decision would seem 
to have a larger operation} and lay down, agreeing with Mr. 
Justice Ramesam, that “in order to establish that an impartible 
estate has ceased to be joint family property for the purposes of 
succession, it js necessary to prove an intention expressly or 
impliedly on behalf of the junior members of the family to give 
up their chance of succession to the impartible estate”. A limi- 
tation of the kind suggested woul seem to be necessary in the 
circumstances of the case, but the precise legal basis of the dis- 
tinttion is not indicated. Either, the rule’ of succession being 
a customary mode of succession though one indicated 
by the Mithakshara, the only way of putting an end 
to the custom is by consensus of the family and short 
of it, so far as individuals are concerned, by renunciation of their 
interest in the estate or the rule as to unilateral declaration must 
be confined to partible property where such ‘a decl&ration would 
only mean readjustment of rights by way of partition and can- 
not be extended to a situation where upholding it would mean 
the confiscation of the rights of the other members. The texts 
from which the rule js inferred, it will be seen, refer oaly to 
«normal cases. : ; 





e e 
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VENKATRAMAN MUKUND v. JANARDHAN BABURAO, I LR 
52 Bom. 16. 4 ` 


In this case a number of questions have been discussed 
though a decision on most of them was unnecessary for the 
ultimate conclusion. In the course of the judgment the leant 
ed Judges have not expressed æ decided opitiion on the question 
whether benefit apart from necessity will support a sale of 
joint family properties by the manager. On the finding that 
the alienation in the particular case was not beneficial to the 
family it was unnecessary for the learned Judges to express 
any opinion on the question. Still the learned Judges have 
expressed an inclication to the view that mere benefit apart from 
necessity will not justify an alienation of joint family proper- 
ties. It is somewhat strange that at this time of day, the 
question does not admit of a definite answer one way or the 
other and they should feel bound to leave it open, especially 
as the question is one of constant occurrence. The word 
“necessity” itself when used in connection with alienations by 
managers of joint families, limited owners or shebaits has not 
to be understood in the sense of actual compulsion but in a 
somewhat special, almost technical, meaning. It includes the 
kind of pressure which the law recognises as serious and sufti- 
cient, such as the obligatory ceremonies according to Hindu 
conceptions. For instance, in the case of a® Hindu widow. 
alienation of immovable properties for the payment of the last 
owner's debts, maintenance of herself and even her own 
children would be upheld under the head of necessity. See” 
Ramsumran Prasad v. Shyam Kumari (1). That apart €rom 
necessity understood in this wide signification, an alienation 
can be supported on the ground of benefit has been recognised- 
since at least Httnoomanpersaud Panday v. Musammat Munraj 
Koonweree (2). That the Privy Council has not deviated to any 
extent in Palaniappa Chetty v. Sreemath Devasikamani Pandara 
Sannadhi 63) from what they laid down so early, can easily 
be realised from the fact that they expressly followed it in the 
later case. There seems, therefore, to be no reason to restrict the 
principles laid down in the leading case, although the question 
in each case will be whether the transaction is beneficial or not. 
The question does not seem to have been fully discussed in the 
E a Se Soe ee a MEN AR ee 

1. (1922) LR 49 Ia 42:1 LR1 Pat. 741 : 44M LJ 751 (E CY. 
° 2. (1856) G M I A 393. a A 
3. (1917) LRAM IA 147 .ILR40M79:33MLJ1I(PC).. 
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case of Vishnu v. Ramchandra (4) to which reference has 
been made by the learned Judges. On the other hand, the 
question has been fully considered with reference to all the 
important decisions in the recent case of Jado Singh v. Nathu 
Singh (5) and the conclusion has been arrived at that benefit 
even apart from necessity will support an alienation of joint 
damily properties. The decision of the Privy Council in 
Palaniappa Chetty v. Sreemath Devasskamani Pandara Sanna- 
dhi (3) which is supposed to have laid down the stricter rule 
has also been considered by the learned Judges of the Allahabad 
High Court. The same conclusion has been arrived at by the 
Madras High Court in Malalakshmanma v. Ramaswami (6) 
following earlier decisions commencing from Krishsasamit 
Doss Reddi, In re (7). See, however, Doraiswams Atyar 
v. Venkatdrama Aiyar (8). The same view has been taken by. 
the Calcutta High Court after a full consideration in Krislwa 
Chandra Choudhury v. Rašan Ram Pal (9) and Sm. Ishani 
Dasi v. Ganesh Chandra Rak Shit (10) and by the Patha [igh 
Court in Ram Bilas Singh v. Ramyad Singh (11). The ques- 
tion is one of frequent occurrence before the subordinate courts 
and it is not desirable that it should have heen left open, and the 
answer, we venture to submit, is not in doubt having regard tc 
the above decisions which have heen given subsequent to tne 
pronouncement pf the Privy Council in Palantappa Chetty v. 
Sreemath Devasikamani Pandara Samadhi (3). 





In re MINDERBHAI Hussensual, I L R 52 Bom. $26, 


The point that- came up for consideration in this case, whe- 
ther, under the Presidency Towns Insolvency Act, a creditor can 
present a petition in insolvency against a debtor at any time 

“when the latter’s properties are under attachment or within three 
months after the cessation of such attachment which has lasted 
for more than twenty-one days. is one uncovered by authority 
in this country. The point is a narrow one on the language 
of S. 9 (e) of the Presidency Towns Insolvency Act. This pro- 
vision was introduced for the first time in the Presidency Towns 
Insolvency Act of 1909. There is no corresponding provision 
even “in the present Previncial Insolvency Act of 1920, 
S. 6 (e) of the Act; and there was none in the Provincial Insot 


3. (1917) LR441 A147 IL R40M709 :33MLJI (PO, 
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vency Act, of 1907. Even in England, there was no similar 
provision prior to the Bankruptcy Act-of 1890. Those provi- 
sions only referred to a sale in execution of the debtor’s property 
as constituting an act of insolvency or bankruptcy. It is signi- 
ficant that the language of S. 9 (e) of the Presidency Towns 
Insolvency Act is not identical with the language of S 1 of 
the English Bankruptcy Act of 1890, which has been re-enacted e 
in the present English Bankruptcy Act. Thére is therefore 
some force in the contention that, under S. 9 (e) of the Indian 
Act of 1909, what is required is that there should have been an 
attachment of the debtor’s property for a period of not less 
than twenty-one days and even one year is such a period and 
it is therefore one continuous act of insolvency whatever may 
be the length of the period that the propeities are under attach- 
ment. Jt is difficult to see why the Indian Legislature has 
used language different from that of the English enactment 
especially when it had received judicial consideration by the 
Court of Appeal in England, prior to 1909. But once the learn- 
ed Judges came te the conclusion that the Indian Legislature 
did not mean anything different by the provisions of S. 9 (e) 
of the Presidency Towns Insolvency Act, the law as expounded 
by the Court of Appeal ir In re Beeston (1) by Vaughan 
Williams, L. J., on a question of Bankruptcy, law and by Lind- 
ley, M. R., following a prior decision in In rę Hurley (2), 
directly applies and the act of insolvency is complete after twenty- 
one days of the attachment and unless the creditor’s petition is 
presented within three month’ therefrom, it is not an available 
act of insolvency. 





Hart LAXMAN v. THE SECRETARY OF STATE FOR INDIA, 
1 L R 52 Bom. 142. 


The principles acted upon in this case are strictly in accord- 
ance with the decisions in England regarding the effect of the 
impossibility “of performance under a contract, although it may 
well be doubted whether S. 56 of the Indian Contract Act, enacts 
exactly the English rule on the subject for thisecountry. It may be 
remarked that even in England, at the time of the enactment of 
the Indian Contract Act, the principles on this branch of the law 
were not clearly ‘appreciated and one may almost say that they 
are still in the making and have only been expounded in the cases 
that arose out of the late war and its effect on contractual rela- ° 
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tions, That the pronouncements on the question in Englanc 
have not always been uniform or consistent is clear from their 
examination by Lord Sumner in Bank Line, Ltd. v. Arthur 
Capel & Co. (1). Still if the term impossibility in S. 56 is 
understood in the sense of physical or legal impossibility as laid 
‘lown in the Indian decisions, see Ezekiel Abraham v. Ramjusroy 
(2), Karl Ettlinger v. Chagandas & Co. (3) and Gowri Sankar 
Agarwalla v.° H. P. Maitra (4), it is not difficult to 
harmonise the law as enacted by the section with the recent 
English decisions. The theory of “implied term”, as it is some 
times called, with regard to future impossibility of performance 
can easily be brought under the category of implied agreement 
under the Indian Law as also under S. 56. It may bea question 
whether a strike of workmen rendering the performance of a 
contract impossible in the sense understood by the Indian deci- 
sions will not avoid a contract altogether, if it was unforeseen. It 
would seem in England that if a person makes a contract absolute 
in terms it would not be affected by the subsequent impossibility 
of its performance. It may be a question whether on the language 
of S. 56, the same results will follow. 


. ka 
. 
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NALLAPERUMAL v. SAKUL Hamep, 54 M L J 721. 


The applicability of S. 47, Civil Procedure Code, 
to cases where parties are exonerated has been dis- 
cussed often. Stvasamba Aiyar v. Kuppan Sambon (1) 
decided that one who claimed paramount title in a 
mortgage suit and who was subsequently exonerated from it 
was bound by S. 47, Civil Procedure Code. But Krishnappa ve 
Pertyaswami (2) made a distinction and held that where the ex- 
oneration was due to misjoinder the party did not remain one 
for the purposes of S. 47. ‘When 'Sansamma v. Radhabayi (3) 
was before the Division Bench, the learned Judges entertained 
doubts as to the soundness of Krishnappa v. Periyaswomi (2) 
and referred the matter to the Full Bench. Wallis, C. J., in 
the leading judgment without deciding whether Krishnappa’s 
case (2) was rightly decided had no doubt about the applicability 
of the section to a case where a party had been properly impleaded 
as a defendant and the case would kave proceeded to judgment 
but for the fact that the plaintiff elected to abandon his case in 
part and the suit was consequently dismissed against such defend- 
ant. Sethu Konar v. Ramaswami (4) and Linga Aiyar v. 
Lakshmana Chettiar (5) both held that the section would be 
applicable in such cases. But in the former of these Spencer, 
J., introduced a circumstance of distinction, f.e., that if, as a 
consequence of the exoneration, the name of the party is remov- 
ed from the record, S. 47 will not apply. The observation 
of the learned Judge was not necessary to the decision of the 
case, because in that particular case the name of the party was 
on the record. But in Linga Aiyar v. Lakshmana Chettiar (5) 
where the former order of the Munsif was as follows:—“By 
consent, I strike off the 2nd defendant’s name. Plaintiff will 
pay half his costs”, a suit filed by the 2nd defendant was held 
barred by S. 47. This was the state of the case-law when 
Nallaperumal v. Sakul Hamed came up for decision. 
Srinivasa Aiyangar, J., deliberately refrains from considering 
the question of parties and it appears from his judgment that 
the appellant’s vakil was not permitted to argue the question whe- 
ther the plaintiff was a party to the original suit. But Ananta- 
krishna Aiyar, J., founds himself just on the circumstance that 
the plaintiff's name was removed from the record. No refer- 
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ence is made to the previous decisions or to Venkatapaths v. 
Subbaraya (1), where it was laid down that the mere fact that . 
the name of the exonerated party was not formally removed 
from the record pursuant to the order exonerating him would 
not affect the question as to whether he remained a party. It 
» would have been more satisfactory if the learned Judges had 
a considered the casés already desided. If ever the question comes 
* up for consideration again, it is to be greatly feared that Nalla- 
perumal v. Sakul Hamed may not be particularly helpful. 





V. P. R. V. CHocKALINGAM CHETTY v. SEETHAI ACHI, 
LR551A7:ILR6 Rang. 29:54MLJ88 (PC). 


The addition of party respondents in appeals of persons 
who, though parties to the original suit, have not been impleaded 
as respondents when the appeal was first filed is now regulated 
by O. 41, R. 20, Civil Pracedure Code. The High Courts had 
taken conflicting views on the meaning of the corresponding 
S. 559 of the old Code. Vide Subramaniag Chetty v. Veera- 
badran Chetty (1-a), Atmaram, v. Balakrishnan (2) on the one 
hand and Upendra Lal v. Grindora Nath (3) and Rup Jaun 
Bibee v. Abdul Kadir (4) on the other. This judgment of 
the Privy Council delivered by Sir John Wallis affirms the 
decision of fhe court below reported in 2 Rang. 541 
which specifically follows the Madras view and dis- 
sents from the contrary view of the Calcutta Courts. 
It may be noted that the decisiof in Subramaniane Chetty v. 
Veerabadran Chetty (1) was that of a bench of which Justice 
Wallis was a member. Notwithstanding the fact that the new 
Code of 1908 thas now a new rule, O. 41, rule 33, giving wider 
powers to appellate courts, the Privy Council has chosen to 
take the restrictive interpretation of O. 41, rule 20, which found 
favour with the Madras High Court. A party who has got a 
decree in his favour against whom an appe}! has not been pre- 
ferred within the time allowed by the law of limitation is not 
“a person interested in the result of the appeal” that may have 
been filed against ‘other persons, It must now be taken that the 
proposed party respondent must be shown to have some interest 
in the result of the pending appeal before he is brought on record 

(1) (1907) 17 M L J 416. . 
(153) (1908) I-L R 31 M 442 : 18 MLJ 452. 
o 2. (1883) I L R 5 All. 267. 3. (1898 I L R 2% C 565. 
4. (1904) I L R 31 C 643 (F B). 
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and the interest he may acquire as a result of being added as 
respondent will not suffice. So interpreted, the powers of the 
appellate court are greatly curtailed and it is apparent that the 
rule will have very limited scope for its operation. Even in the 
decision in Subramanian Chetty v. Véerabadran Chetty (1), the 
difficulties and hardship involved in such a narrow constructian 
were pointed out by the learned Judges. The insertion of a new 
rule in O. 41, rule 33 seems to indicate that the Legislature in- 
tended to give wider powers to the appellate court and it would 
have been in consonance with the intention of the Legislature to 
‘interpret O. 41, rule 20 liberally. The Madras High Court it- 
self had in later cases taken a different view, vide Ponnuswami 
Asari v. Palaniandi Muda (5). It is doubtful whether it can 
now be taken that O. 41, rule 20 is not exhaustive of the 
powers of the appellate court to add party respondents and 
whether any reliance can be placed on O. 1, rule 10 and S. 107 
to justify wider powers. . 

The scope of O. 41, rule 33 has been considered by the 
Privy Council ig an earlier case Mahomed Khaleel Shirasi v. 
Les Tanneries Lyonnaisds (6) and the tendency of their Lord- 
ships’ observation is towards taking a restrictive view of the 
scope of the section. In the present decision also their Lordships 
are not inclined to extend the scope of O. 41, rule 33°and they 
leave open the question if a decree can be passgd for or against 
parties not parties to the appeal. 

As regards the other point dealt with in the judgment, it 
must be borne in mind that the decree of the Trial Court de-, 
clared the sale deed to be perfectly valid as between the plaintiff 
and the lst defendant. It is only because this portion of the 
decree had become final as between the parties that the appeat 
court had to dismiss the appeals as it was not permissible ‘to go 
behind that declaration for the purpose of the appeal and no 
basis of relief other than an attack on this declaration was urged 
by the appellants, as entitling them to get the decree reversed. 
The decision will not necessarily be applicable to cases where in 
the first instance the plaint asks for possession only from the de- 
fendants and prays for no relief by way of teclaration as to the 
benams character of the various sales and the decree also is 
silent on the question. In such cases even if the original pur- 
< chasers were formal parties to the suit in the trial court it may 
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not be necessary to add them as party respondents in the appeal 
and it may be sufficient to appeal against the party in possession 
of the properties sought to be recovered. This decision of the 
Privy Council does not suggest that every purchaser in the chain 
of title should necessarily be parties to the suit and appeal. 

e Lastly the observations of their Lordships as regards the 
duties of the Official Receiver, should not be understood as a 
pronouncement that the sale by the Official Receiver was invalid 
under S. 6 of the Transfer of Property Act. What was sold 
by. the Official Receiver was not a mere right to sue but the in- 
terests of the insolvent in the actual properties, though such 
interests were unsubstantial and shadowy. The point of their 
Lordships’ observation was merely that the Official Receiver 
must investigate the nature of the alleged rights and was not 
bound to sell shadowy claims for what they were worth and 
thus promote frivolous litigation. 





U Min Din v. Po THaunc, I L R 6 Rang. 60 (F. B.). 
This Full Bench decision of the Rangoon High Court holds 
that a suit for mesne profits (whether the profits sought to be re- 
covered were those actually received by the defendant or what 
he ought, to have received with due diligence) is not cognizable 
by the Provincial Small Cause Courts as such a suit is exempt- 
ed from their jwrisdiction under Art. 31 of the Act IX of 1887. 
This is in accordance with the view of the Madras and Allaha- 
bad High Courts, see Savarimuthy v. Atthurusu Rowthar (1) 
though the Calcutta Court had taken a contrary view*in Kunjo 
Behari Singh v. Madhub Chumdra Ghose (2). All the argu- 
ments for and against are marshalled in this Full Bench judg- 
ment. We agree that the sounder view is the one adopted by 
this decision and the Madras High Court. It is however neces- 
sary to add that this class of suits must be distinguished from 
the type of suits as in Annamalai v. Subramanyan (3) 
where a plaintiff in possession seeks to recover damages from 
the defendant by way of compensation for a single ‘act of tres- 
pass by the defendant. 


[Efn or Vor. LIV.] P 
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The Chief Justice, Wal- . 6 
lace and Beasley, JJ. \ _R. C. No. ro of 1927.” 
8th December, 1927. - 

Income-tax Act, S. 1o—Money-lending business—-Loss incur- 
red in respect of suretyshtp transaction—If oan be deducted. 

The amount of loss incurred by amoney-lender in respect “of. a 
suretyship transaction by him cannot be deducted from the assessable 
income. ; 

F: Ramachandra Rao for Assessee. k 

M. Patanj ali Sastı'i for Commissioner of iene 

N. S. —_> 

AR and Madhavan A 
Nair, JJ. | Cr. App. No. 593 of. 1927. as SO 
| 8th December, 1927.. a a 

Penal Code, S. 96—Private detanca= blea not getub—Prosscw- 
tion evidence disclosing—Duty of Court to consider. 

Though the accused does not plead the right of private defence, 
the Court is bound to consider the plea if it is disclosed by the poseen: 
tion evidence. ; 

`K. Kuttikrishna Menon for TEEN i : ee 
‘* The Public di as for the Crown. 5 pi 

N. S. 7 à si “g t a 
The Chief Jube. 





8th December, 1927. ane 

Incoms-tax Act, S. 10 (2) (3)—Assessee carrying on business in 
British India and outside British India—Capital borrowed, in 
British India but seni to place outside British India—Interest paid 

on—If can bs deducted. 

Where an assessee had money-lending businesses i in an ‘within 
British India. and also places outside British India and bortowed ca pita] 
within British India but sent it for the business outside British Indi 

Held, that the interest paid on this borrowed capital could ae be 
deducted. from the-assessable income of the business within British ‘India. 

K- S. Krishnasams Aty@ngar for 'Assessee. , 


` M. Pataifjali Sasf¥i for Commissioner oF Income-tax. ` as sae 
N.S. = 
NRC è 


> ~ 4 
2 
The Chief Justice and 
Anantakrishna Aiyar, J. C. C. C. A. No. 4 of 1936. 
9th December, 1927. | | 
Limitation Act, Aris, 11 (a) and 13—Scope and applicability. 
Article 11 (a) of the Limitation Act does not apply to proceedings 
under Chap.. VII of the Presidency Town Small Causes Courts Act, as 
the proceedings are not in the nature of a suit and the order passed 
*thereon does not amount to a decree. 

25 L. W. 115 followed. 

Article 13 of the Limitation Act does not apply in a case where an 
order was passed dismissing an application for ejectment filed under 
S. 41 of the Small Cause Courts Act, as such an order is not a final 
order under S. 49 of the Small Cause Courts Act. 

M. S. Venkatarama Aiyar for Appellant. 

K. S. Jayarama Aiyar for Respondent. 

N.S. 


Devadoss, J. 





| C. R. P. No. 235 of 1926. 
rath December, 1937. 


Civil Procedure Code, 6. 80—Notice to Railway Company 
given under the Railways Act—Railway Company subsequently 
taken over by Secretary of State—Suit against Railway Company 
and Secretary of State—Absence of notice to Secretary of State 
before suit—E ffect. P 

A.consignee of certain goods gave a notice of suit under S. 77 of 
the Railways Act. Some time after the notice was given the Railway 
Company was taken over by the Secretary of State. The suit was then 
institated both i the Railway Company and the Secretary of 
State. No previ notice was given to the Secretary of State as re- 
quired by S. 80, C. P. Code. 

' Held that, the Secretary of State having taken over the 

ment of the Railway subsequent to notice under S. 77 of the Railways 
Act, he must be deemed to have taken over the Railway Company sub- 
ject to the liabilities and the rights of action which had already accrued 
and therefore notice under S. 80, C. P. Code, to the Secretary of State 
was not necessary for the institution of the suit. 

O.T. Govinda Nambiar for Petitioner. 

P. V. Vallabacharilu for Respondent. 

N.S. 

The Chief Justice, Š . 
l a eth ng eee Ref. Case Nos. 3 and 16 of 1927. 
14th December, 1987. 


-7 Income-tax Act, S. 66—Point not taken before the Commis- 
stoner as one to be referred to the High Court—Power of High 
Court to direct the Commissioner to make a reference on the point. 
<. Where the assessee did not ask the Commissioner to refer a partk 
cular point to the High Court, the High Court, cannot direct the Com- 
missioner to refer that particular point under § 66 of the Income-tax 
“Act. - 5 





Nugent Grant for Assessee. 

M. Patanjali Sastri for Commissioner of Income-tax. 

N.S. ER 

The Chief Justice, | 

Waller and Ananta- 

krishna Aiyar, J]. | Cr. Appeal No. 449 of 1927. 
14th December, 1927. | 

Criminal Procedure Code, Ss. 423 and ,439—Eight persons 
originally charged by the Magiktrate—Discharge of three and, 
committal of rest to Sessions by Magistrate—Aequittal of all by 
Sessions Judge—Appeal to High Court against acqutital—Power of 
High Court to set aside or der of discharge. 

Eight’ persons were originally charged with murder but the commit- 
ting magistrate discharged three persons and committed the rest to the 
Sessions. The Sessions acquitted all the accused and against this acquit-' 
tal an appeal was preferred to the High Court by the Government. 

Held, that the High Court has jurisdiction to set aside the order 
of discharge of the three accused by the committing magistrate and to 
direct them to be committed for re-trial on the same charge as the other 
five accused when setting aside the order of acquittal by the Sessions 
Judge. 6 

Nugent Grant, K. P. Gopala Menon and E. Kuttikrishna Menon 
for Accused. 

The Public Denen for the Crown. 

N.S, —_—* | 

Devadoss, J. ad 
Cr. R. C. No. 612 of 1927. e 
sth December, 1927. 

Madras District Municipalities Act—Licensa@to coffees hotel- 
keaper—Subsequent cancellation of license by Chairman of Muni- 
cipal Council—Subsequent prosecution for doing business without 
license—Jyrisdiction of Crimfnal Court to go into the validity of 
the cancellation of the license. 

Where a license had been granted toa coffee hotel-keepereby a 
Municipality and the Chairman purported to cancel the license on a 
ground not falling within the terms of the license, the act of the Chair- 
man is ultra vires of his powers ; and if he launches a prosecution 
against the hotel-keeper for carrying on the business without license, the 
Criminal Court has jurisdiction to go into the question whether the 
cancellation of the license was valid or not. 

T. R. Remachtndra Atyar for Municipal Council. 

M. Patanjali Sastri for Accused. 

The Public Prosecutor for the Crown. 

N.S. 


Beasley, J. 





| C. S. No. 543 of 1926. 
15th December, 1927. 

¢ Presidency Towns Insolvency Act, Ss. 58 and 59—Official 
Assignees making forcible ehiry upon a person's premises and seizing 
his goods—Liabilt'y oféhe Assignee—C. P. Code, S. 88—Officer dot: 
wrongful act outside the scope of his powers—Notice of suit i 


i > ' 
4 


necessary—Wrongful attachment of goods—Damagés—Absence of 
malice—Hffect. . `; i Ne 
The Official Assignee cannot be considered to have acted in his 
official capacity when he makes a forcible entry upon the .preņises of 
a third person and seizes his goods, Seizure by him by threat of force 
is not permissible: ~' i ged : 
Where an officer does a wrongful act wholly outside the scope of 
shis powers no previous notice under S. 80,C. P. Code, is necessary 
before the institutiomof a suit against him. 

. Where a persgn seeks to attach a third person’s goods as the pro- 
perty of.a person who isa party to the suit the wrongful attachment 
itself gives rise to the cause of action and no malice need be proved to 
maintain the claim. 

.) ,2 Rang. 18i followed.  , ` f 
., Nugent Grant andK. Krishnaswami Atyangar for Plaintiff. 
K.S. Krishnaswami Aiyangar and S. Doratsami' Aiyar for 

Defendants, ' ec: 

' NS. o’ 

Kumaraswami Sastri, J. 





pan | } S. A. No. 1478 of 1925. 

16th December, 1927. . : 4 
.. „Mortgage—Decree by puisne mortgagee subject to first morie 
gage—Purchase in exeoution—Right of purchaser to prove that 

first mortgage partly invalid. l s 
A purchaser in execution of g decree obtained by the and mortgagee 
subject to the first mortgage is entitled to plead in a subsequent suit by 
the first mortgagee that the first mortgage executed-by the father is not 
binding oh thé sons’ shares, not being for necessity, and that the property 
in his hands to the extent of the sons’ shares is exempt from liability. 
There is no estoppel by reason of the fact that the sale was subject to 
the first mortgage- ` 
‘ . 3r All. 583 (P. C.) applied. . 
` -What is conveyed to the purchaser is the property with all the rights 
e which the judgment-debtors had and not a mere right to sue and the 
purchaser has the same right to set aside the transaction which the 
sons, (judgment-debtors) had. 
E. R. 1 Eq. 337 followed. . i 
4 B., Sitarama Rao and S. R. Muthuswami Atyar for Appellant. 
a`, . L. A. Govindaraghaca Atyar for Respondent. 


' N. S. 5 = 
Jackson and Srinivasa | h 
Aiyangat, JJ. S. A. No. 205 of 1925. e 
19th December, 1927. 

Decree—I mbleading of wrong legal representative—E fect. 

Where after the death of a defendant in a suit a wrong person is 
impleaded as legal representative, the decree obtained in the suit is 
binding on the proper legal representative even though hé was not im- 


pleaded in the suit, unless it is found the plaintiff acted fraudulently or 





collusively in impleading the wrong legal representative. A 
e. K.S. Jayarama Aiyar for Appellant. : 

TK. Rajah eAiyar for Respondent. A ee 
t. M Sp Da -— ae f 3 i , 


5 


Beasley, J. 

C S. No. 553 of 1925. 
4th January, 1928. 

Pledge—Delivery of pledged articles by the pawnee to the 
pawnor under an arrangement that the articles should be sold to a 
certain person—Security of pledges if lost by this delivery—Dels- 
very of the articles by the pawnor to the specified person—Admtg- 
ston by him that the articles were not sold to him—Rrght to retain 
articles as against pawnee for money advanced by im to the 
Pawnor. s ik 

Where pledged articles are delivered by the pawnee to the pawnor 
under an arrangement that the articles should be sold to A, the delivery 
is only for a limited purpose and the pawnee does not lose his security 
by the delivery. Where A with whom the articles are left by the 
pawnor admits they have not been sold to him, he has no right to retain 
possession of them, as against the pawnee, for monies advanced by him 
to the pawnor, however innocent A may be. 

1895 A. C. 56, followed. 

N. Sivaramakrishna Aiyar and S. Thyagarajan for Plaintiff. 

V.C. Gopalaratnam and T. Krishmaswamt Aiyar for Defendants, 

N, S. 


Phillips and Odgers, JJ. 





| S. A. No. 1350 of 1924. 
5th January, 1928. 


Malabar Law—Karar by Karnavan giving up right af manage- 
ment—V alidity. 

A karar to be valid as a renunciation of the Warnavanship must 
be a total and unconditional renunciation. Where a karar was executed 
for a consideration of Rs. 500, it is not an unconditional renunciation 
and therefpre not valid. `- ° 

28 M. 182, followed. 7 4 

A karar permitting the delegation of the Karnavan's right of 
management is invalid. 

12 M. 290, relied on. 

P. Govinda Menon for Appellant. i 

K.P. M. Menon for Respondent. 


N. S. . 
e 
Ramesam and | 





Devadoss, JJ. 
sth January, 1928. 
Civil Procedure Code, Order 22, Rule 4—Death of Defen- 
dani—Legal representatives already on record—Petttion to bring 
on record legal eepresentative—Necessity of. g 
. Where a defendant is dead and all his legal representatives were 
already on the record ng petition need be filed within three months 40 
bring on recogd legal representatives. It is enough thefact of the death 
of the defendant is brought to the notice of the Court. > 
NRC 
e 


C. M.A. No. 345 of 1927. 


3 Pat. 853, not followed. 
P. R. Ramakiishnater for Appellant. 
P. S. Narayanasanuer for Respondent. 


N.S. ——— 
Jackson, J. 
` C. R. P. No. 28 of 1926. 
6th January, 1928. A 


Civil Procedwre Code, S. xrı5—Disnissal of suit for 
default—Order for restoration on condition of plaintiff paying 
defendant’s costs—Cost tendered by plaintiff and accepted by de- 
fendant—Subsequent revision by defendani—Maintainability. 

A suit which was dismissed for default was ordered to be restored 
on condition of plaintiff paying defendant’s costs. Thecosts were 
tendered by the plaintiff and accepted by defendant. Subsequently the 
defendant preferred a revision petition against the order restoring the 
suit. 

Held, that the revision was not entertainable as the defendant 
must be deemed to have acquiesed in the order unless he showed that 
he received the benefit under compulsion or protest. 

G. Lakshmanna for Petitioner. - 

P. Somasundram for Respondent. ° 

N. S. 





. 
Devadoss and 
Jackson, JJ. S A. No. 1340 of 1924. 
6th January, 1928. : 
Landlord amd tenant—Notice io qutt—Tenant bound to 
surrender the demised premises on demand—Necessity of notice. 


Except in cases of tenancies from year to year or from month to- 
month and tenancies at will no notice to quit is necessary for ¢he deter- 
mination of the lease unless the terms of the lease specifically provide 
forit. e Where the lessor and the lessee have agreed that the leased 
property should be delivered over to the landlord on demand no notice 
to quit is necessary. 

K. Kuttikrishna Menon for Appellant. 

D. A. Krishna Wartar for Respondent. 


N.S. 
Devadoss, J. 





| C. R. P. No. 788 of 1926. 
oth January, 1928. 

Contract Act, S. 7o—River Bund belonging to Government— 
Repairs by Union Board for the closing of the breach in the bund— 
Right to recover costs fron, the Government—Madras Local Boards 
Act, S. 150. . 

Owing to heavy rains there were floods in a river belonging to" 
Government and the President of the Union Board to avoid danger to 
life and property “closed up the breach, and claimed the cest of repairs 
from the Government. 


7 


Held, that the Government as owner of the river which was used as 
source of irrigation and as deriving revenue therefrom was hopnd to 
keep the bund in proper repair and the Union Board having ingurred the 
expense for the benefit of the Government without intending to do so 
gratuitously was éntitled to the cost of the repairs. oe 

Held, also that under S. 150 of the Madras Local Board Act, the 

ct k a 


Union Board was entitled to the claim. 





The Government Pleader for Petitioner. . N 

S. Muthiah Mudaliar for Respondent. 4 ° 

N.S. e 
Devadoss, J. vine 


| C. R. P. No. 287 of 1927. > 
roth January, 1928. a Staion 
Civil Procedure Code, Order 21, Rule 46—Attachuent of. 
kanom as moveable property—V alidity. Joras 
Ordinarily a kanom does not include a personal undertaking to pay 
and consequently unless there is express personal undertaking?-in' the 
deed the attachment of kanom as moveable property is not vali * 





B. Sitaram Row for Petitioner. U. 
P. Govinda Menon for Respondent.” NANA 
N.S. ; ree 
Kumarasami Sastri and t 
Devadoss, JJ. C. MeS. A. No. 85 of 1927. | 
1rth January, 1928. : hu es 


Limitation Act, Art. 11—Clatm petition not pressed add with- 
drawn—Order if should be set aside within one year—Insoluency 
of judgment-debtor within 3 months of ths attaphment a fect 
on the order in the claim petition. i vest 

Where a claim petition was not pressed and order wa, passed 
allowing it te be withdrawn the order need not be set aside within one 
year under Art. rx of the Limitation Act. 41 M. 985 (E. BJ), © 
distinguished. | ee iat 

O. a1, R. 63, C. P. Code, applies only to orders in which there is 
adjudication on the merits or to orders rejecting the claim petitién as 
being too late. EA 

Where the judgment-debtor is adjudicated as insolvent «within 3 
months of the attachment, the attachment itself ceases to exis} and the 


` 





claim order becomes inoperative. NA 
A. Srirangachari for Appellant. OA 
R.S. Destkan for Respondent. aa 
N. S. — . oe 
Wallace and Srinivasa a 
Aiyangar, JJ. | S. A. No. 684 of 1925. i 
rath January, 2928. . , 


. Contract Act, S. 74—Penal rate of interest award „of com- 
pensation—Date from which the award can be made. si 
Under S. 7¢ of the Contract Act the Court has @urisdiction ' to 
a ward reasonable 


compensation in view of the penal rate of interest only = 


F || 
: 8 


in respect of the portion of the contract which is sought to be enforced. 
But it ha8no jurisdiction to do so in so far as the portion of the con- 
tract whith has already been performed is concerned. 





P. Somasundram for Appellant. . 
G. Lakshmanna for Respondent. 
N. Su 
Waller, J.. ; 
. . C. S. No. 705 of 1926, 
16th January, 1928. 


Contract Act, S. 23—Contract for remuneration in lieu of in- 
voking the blessings of God—Legality. 


A contract by which the defendant agreed to pay a sum of money 
to the plaintiff by way of remuneration for the plaintiff performing 
pujah to‘God and invoking His blessings for the successful issue of a 
suit that had been instituted by the defendant is not supported by 
lawful consideration and amounts to bringing extraneous influence to 
bear upog the Court and thus affect the due administration of justice, 

49 All. 785, distinguished. 

R. Swaminatha Atyar fôr Plaintiff, 

K. Narasimha Aiyar for Defendant. 


N. S. —- ks 
Jackson -and Srinivasa ° 
Atyangar, JJ. | S. A. No. 20 of 1925. 
16th January, 1928. 


Jurisdiction—Civil Court—Swuit to set aside sale of holding 
wider Estates Lands Act bya mortgages. 


A suit ina civil Court by a mortgagee of a holding to set aside a 
Sale of the holding held under the Estates Lands Act on the ground of 


e absence of proclamation of sale and notice to the owner of “the holding 


as well aj fraud and other irregularities is maintainable. 
35 Mad. 890 (F.B.), followed. 


P. V, Ranga Ram for Appellant. 
Ch. Raghava Rao for Respondent. 
N. S. 


Kumarasami Sastri and 
Réilly, JJ. A. S. No. 263 of 7923. 
16th January, 1928. . 


Civil Procedure Code, Order 2, Rule 2—Order on claim 
pettiton—Sutt to setraside order—Possession delivered to auction- 
purchaser in execution of decree before institution of sust to set 
aside claim petition order—Suit if should include prayer for pos- 
session, C. P. Code, S. rt—Court of competent jyrisdiction. 

| Where an order was passed ona claim petition dismissing it and 

before the clalmant filed a suit to set aside the claim order the properties 

had been sold jn execution and taken possession of by the purchaser 

ethe suit by the claimant tọ set aside the cla%m order Without a prayer 
ng 
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for possession is maintainable, and a subsequent suit for recovery of 
possession is not barred by Order 2, Rule 2, C. P. Code, becguse the 
cause of action for such a suit is different from the cause of action for 
the suit under Order 21, Rule 63. Where the suit to set aside the 
claim order was ffled in a Munsif'’s Court and the Court negatived the 
contention of the defendant that the claimant’s purchase from the 
judgment-debtor was in fraud of creditors and in a subsequent suit in 
the Sub-Comt for recovery of possession from the purchaser the pur- ° 
chaser raised the contention that the plaintiff's purchase was injfraud of 
creditors, e tu : 

Held, that the decision in the prior suit on the point was, not res 
judicata as the decision in the prior suit was by a Court nok compe- 
tent to try the subsequent suit. n 


V. Ramadoss for Appellant. r 
S. Varadachari for Respondent. 4 
N. S. 


Kumarasanu Sastri and 


Reilly, JJ. | A.S. No. 360 0f 1923. p 
16th January, 1928. Ae 


J 


Registration Act, S. 40—Authoritseto adopt in favour of minor 
wife—Presentation for registration by the widow's father—Legality, 

Where a document conferring an authority to adopt had been 
executed by a member of a joint Hindu family in favour of his minor 
wife and after his death the father of the minor widow presented it for 
registration. a 

Held, that he being the de facto guardian of the widowe,was not 
entitled to present the document for registration and that the only 
persons who could present the document for presentation would be the 
legal guardians of the minor, namely the co-parceners of the seccased 
husband. 

M. Patanjali Sastri for Appellant. 

E. Krishnamachari for Respondent. 

N. S. 


Jackson, J. 








| C. R. P. No. 130 of 1927. E 
17th January, 1928. A 

Limitation Act, Art. 182—Step-in-aid of execution Batta 
memorandum to issus process to j1dgiment-debtor. 

The presentatioh of a batta memorandum to issue process to the 
judgment-debtor is a step-in-aid of execution. p 

28 Mad. 399, followed. - 

K. S. Venkatarama Aiyar for Petitioner. 

K.S. Sankara Aiyar for Respondent. ) 

N.S. 


° Jackson, 7. 





. > 


| C. R. P. No. 775 of 1926. 
K] e 


17th January, 1928. 


9 
Civil Prbcedure Uode, S. 73 and Order a1, Rule 10-—~ 
Assets realised by a Court—Application for rateable distribution 


s io 


~Decres of applicant not transferred to the Couri before the 
JHing of the application—Right to rateable distribution. 

The properties belonging to a judgment-debtor were sold in exe- 
cution‘of a decree in the Sub-Court and the sale proceeds deposited in 
Court-vitA day prior to this deposit another decree-holder against the 
judgment-debtor on the file of the Munsif's Court applied in that 
Court for transmission of his decree to the Sub-Court, but the decree 
copy “reached the Sub-Court one day later than the date on which the 
sale proceeds were deposited in that Court. Meantime the decree- 
holder in the Munsif’s Court had applied in the Sub-Court for rateable 
distribution. 

- Hetdtthat he was not entitled to rateable distribution as no execu- 
tion application had been filed in the Court which passed the decree or 
in the transferee Court after the decree was received by it by way of 
transfer. 

M. Krishna Bharathi for Petitioner, 

T. S. Anantharamter for Respondent. 

N. S. 

Phillips, Ramesam and 

Madhavan Nair, JJ. | L P. No. 201 of 1919. 

17ih- January, 1928. br 

iigolvency—Adj udication of Hindu father as insolvent—Sub- 
sequenk institution of partition suit by sons*Power of Official 
Assignts to sell the family properties to discharge the father's 
debiss73 s 

Held by Ramesam and Devadoss, JJ. (Phillips, J., dissenting) 
that the power of the Official Assignee to sell the joint family properties 
inclusive of the ‘sons’ shares in a case where the father has been ad- 
judicated as insq@lvent cannot be exercised after the institution of a suit 
for-pardition of the family properties impleading the Official Assignee 
as a defendant. ee | 

K. S. Krishnasami Atyangar fof Official Assignee. e 

The Advocate-General for Insolvent’s sons. 

eN. S. 

Ramesan and 
Devadoss, JJ. | C, M. A. No. 340 of 1937. 
18th January, 1928. 

Jurisdiction—Suit in foreign Court—Plaintiff in the suit a 
defendant ın the suit in the Subordinate Court—Power of Subordi- 
nate Court to tssue injunction restraining him from prosecuting the 








suit inthe foreign Court. 

A Subordinate Court has no jurisdiction to pass an order of in- 
junction restraining q party before it from prosecuting a suit filed by 
him in a foreign urt. Even if the Subordinate Court had such 
power, it should not be granted unless it was clearly proved that the 
action of the foreign Cour was oppressive or vexatious or the prose- 
cation of it would defeat the ends of justice. $ $ 


(1919) 1 K.B. 410, relied upon. ` 


= V, Ramasamy Aiyar for Appellant. e 


Mi Patanjali Sastriar and N. R. Govitiacharytor Respondent , 
NS. _ 


il 


-~ + Wallace and f 
Srinivasa Ayyangar, n} S. A. No. 619 of 1925. 
18th January, 1928. : 

Hindu Law—Joint familyp—Alienation by co-parcensr—Suit 
to set aside by another co-parcener—Right to impeach consi- 
deration. 7 on $ 

A co-parcener who disputes the validity of aliénation by another 
co-parcener in a suit brought by him to set aside the alienation is ° 
entitled to set up the plea that the alienation is ‘hot supported by 
consideration, a $ 

B. Somayya for Appellant. 

C. Rama Rao for Respondent, 

N. S. 

Coutts Trotter, CJ. and 
Madhavan Nair, J. | L. P. A. No. 11 of 1925. 
- 18th January, 1928. : 

Mortgage—Prior and subsequent—Puisne morigages not im- 
pleaded in suit by prior mo'tgagese—Sur plus sale proceeds in prior 
mortgages’s suit—Right of puisne mortgagee to proceed against. 

In execution of a decree obtained in a suit by a prior mortgagee not 
impleading the puisne mortgagee as a party, the mortgaged property was 
sold and purchased by a stranger with the knowledge of the subsequent 
encumbrance. A money decree-holderagainst the mortgagor drew the 
surplus sale proceeds which were In Court deposit. The puisne mort- 
gagee instituted a sult upon his mortgage and claimed that the surplus 
sale proceeds represented the mortgaged property sold, and therefore 
the money decree-holder should refund the amount drawn by him. 

Held, that the puisne mortgagee even though*he was notim- 
pleaded as a prrty inthe prior mortgagee's suit was entitled to proceed 
against the surplus sale proceeds in the Court instead of proceeding 
against the property in the hands of the auction-purchaser. $ 

18 Bom. 684 & 43 A. 268, followed. ra 

41 LA. 45 : 41 Cal. 654: 26 M.L.J. 243 (P.C.) & 40 M. 77: 30 M. 

L. J. 347, referred to. , i , 

Held also, that the appeal preferred by auction-purchaser to the 
-High Court against the decree of the first Appellate Court, though the 
real aggrieved party was the. puisne mortgagee, was maintainable 
inasmuch as the puisne mortgagee was also made a party in the, appeal 

K. V. Krishnaswami Ayyar and V. Rajagopala Ayyar .for 
Appellant. œ ki - 

S. Varadachariar and T., Krisknaswami Ayygngar for 
Respondent. -- a 

N. S. ° 

Beasley, J. 








| C. S. No. 430 of 1926. 
. IBth January, 1928. a 3 
¢ Defamation—Statement by wife of cruel treatment by husband 
—Sisiemsnt that husbayd infected wife with gonorrhoea—Proof of? 
‘special damang. ó Nee Ng 
A libellous statement by the wife that her husband cruelly 
ill-treated her is not actionable without proof of special damage. Buta 
NRC ° Peele 
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libellous statement that her husband infected her with gonorrhoea is 
actionable without proof of special damage. 


The plaintiff in person. e 
G. Krishnaswami Ayyar for defendant. 
N. S. 





Ramesam and Devqdoss, 
r è C, M. S. A. No, 8 of 1926. 

soih January, 1928. 

Constructive Res-Judicata—Applicability to execution proceed- 
ings. 

The doctrine of constructive res judicata applies to execution pro- 
ceedings. Where a judgment-debtor after receiving notice of the appli- 
cation for transmission of the decree for execution to another court does 
not raise the plea of limitation and the decree is transmitted for execu- 
tion, the judgment debtor is debarred from raising the plea at a later 
stage in the executive court. 

47 Mad. 641 : 47 M.L.J. 4 & 1926 M. W. N. 336, referred to. 

R. Krishnaswami Ayyaugar for Appellant. 


K. S. Ramabadhra Ayyar for Respondent. 
N.S. 


Jackson, J. 





| ° C. R. P, No. 1041 Of 1927. 
20fh January, 1928. 

Civil Procedure Code, Order VI, Rule 17—Amendment of 
plaint—Suit valued at Rs. 200—Finding by Court that value was 
Rs. 4.000 and c8nsequently suit beyoud the jurisdiction of Couri— 
Application for amendment so as to bring suit within jurisdiction. 

A suit was instituted in the Mnnsif’sCourt to recover possession of 
a house and other properties. The house was valued at Rs. 200, On 
objection by the defendant, the Court found the value of the house to be 
Rs. “4,000 and therefore the suit was beyond the jurisdiction of the Court. 
The plaintiff then put in an application to amend the plaint by deleting 
the relief as to the house. The District Munsif held that, though he had 
jarisdiction to allow the amendment, in the circumstances of the case 
amendment should not be allowed. On appeal, the lower appellate Court 
held that, once junsdiction was found to exist, the Court was bound to 
allow the amendment. 


Held (on Revision), that the Court had no jurisdiction to pass an 
order of amendment after the finding that it had no jurisdiction to 
entertain he plaint. , 


T. M. Krishnaswami Ayyar for Petitioner. 
K.P. Mahadeva Aygar for Respondent. 
N. S. =e i : 


Jackson J. g 
C. R. P. Nos. 1497 to 1499 of 1927, 
e s 





20th January, 1928. 


_ Madras Estates Land Act—Summary suits under—Disinissal 
for ‘default—Application for restoration. è 
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The limitation for an application to restore a summary suit under 
the Estates Land Act which was dismissed for default is one month, the 
period fixed by ,Limitation Act. 

V. Suryanarayana for Petitioner. 

P. Somasundram for Respondent. 

N. S. 

Ramesam and Devadoss, 





JJ. | C. M. S. A. No. 143 of 1927. 
20th January, 1928. 

Provincial Insolvency Act, S.17—Creditor’s petition to ad- 
judicate debtor as tnsolvent—Subsequent death of debtor before 
adjudtcation—FE fect. 

A petition filed by a creditor to adjudicate the debtor as an insol- 
vent can after the death of the debtor before the adjud:cation be con- 
tinued against the legal representative cf the debtor. The fact that the 
debtor is not alive on the date of the order of adjudication 1s immaterial. 

A fraudulent transfer by the debtor in favour of his sister’s hus- 
band amounts to an act of bankruptcy. = 

s3 M. L. J. 890, followed. : 

K. V. Krishnaswami Ayyar and T. S. Vydhniadha Ayyar for 
Appellant. 7 

B. Sitarama Rao and S. R. Muthuswami Ayyar for Respondent. 

N. S. 


Phillips and Odgers, JJ. | . 





A. S. No. 162 of 1924. 


23rd January, 1928. e 


Civil Procedure Code, S. 64— Contract for sale by judgment- 
debtor—Subsequent attachment of properties—Subsequent sale in 
prusuancesof the prior contract of sale—V alidity—Attachnient if 
fastens on the sale price—C. P. Code. S. 47 and Order a1, R. 63— ° 
Simple money decree—Transferes of immoveable property from 
judgiment-debtor—If representative of judgment-debtor— Appeal 
against adverse order on claim petition by him—Maintainability, 

Where an attachment of immoveable property is effected subsequent 
to a contract for the sale of the property by the judgment-debtor, S. 64, 
C. P. Code, does not avoid a sale thereafter in pursuance of the prior 
contract for sale. 

5 L. W. 234, followed. 

Where there is an attachment of immoveable property and a sub- 
sequent valid sale of the property in pursuance of the prior contract of 
sale, the attachment does not ipso facto fasten itself under S. 64, C.P. 
Code, on the sale price payable to the vendor (judgment-debtor) solely 
by reason of the price being the substitute fog the land attached. 

Where there fs a simple money decree having no reference to any 
specific immoveable property of the judgment-debtor, the transferee of 
the immoveable property from fhe judgment-debtor is not a representa-» 
tive of the judgment-debtor under S. 47, C. P. Code, ané, therefore, the 
transferee cannot prefer any appeal against an adverse order on a claim™ 
petition filed by him to release the property from attachment. His only 
remedy is a suit onder Order 21, R. 63, C. P. Code, : . 
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T. M. Krishnaswami Ayyar and N. Stouaramakrishna Ayyar 
for Appellant, = 

K. V. Sesha Ayyangar and K. R. Narayana Ayyar for 
Respondent. 

N. S. —— 


Wallace and Srinivasa - 
7 Ayyangar, JJ. S A. No. 579 of 1925. 
24th January, 1028. 
Damages—Principal and Agent—Wrongful sale of goods 
entrusted io agent for disposal—Veasure of damages. 


-Where a principal brought a suit for damages against the agent on 
the ground that the agent who was entrusted withthe goods for sale 
sold them without taking instructions from the principal and thereby 
converted them to his own use. 

Held, that the agent was not liable to pay forthe gonds at the 
highest market rate prevailing before the institution of the suit which 
would be the proper measure of damages, if the goods were not ordinary 
merchandise, but other things like pictures, &c., but the proper measure 
of damages, the goods being j»fgery, must be fixed on the basis of the 
market rate prevailing a week after the date of knowledge of sale by the 
plaintiff. e 

G. Lakshmanna for Appellant. 

“P. Somasundaranı for Respondent. 

N.S. 


Ramesam and Reilly, JJ. 





ë | A. S. No. 129 of 1923. 
27th January, 1928. 


Hiudu Law—Joint famtily—Self acquisittion—Property ac- 
quired on dharkast—Absence of nucl8us—Burden of proef—Words 

°“ acquired by me”—Veaning of. 

Where there is no ancestral nucleus, the onus of proving that pro- 
perties standing in the name of a member of a joint Hindu family are 
not his self acquired properties lies on the party asserting that it is not 
self acquired, however difficult it may be to prove the same. 

9 M. 477, dist. 

. Where a Hindu family consisting of a great grandfather, grand- 
father, father and sons were all living together and attending to the 
cultivation of lands and the family affairs, and. lands were* acquired by 
the great grandfather on’ dharkast. 

Held, that these lands were the self acquired properties of the 

t gradfather and did not become joint family properties. The words ` 

acquired by me” ina document executed by a senior member of a 
joint Hindu family mean ogly that the particular properties were acquir- 
ed tluring the period of his management and not necessarily that these 
properties were his self acquisitions. É j 
e. . S. Varadachariar and C. Unikanga Mepon for Appellant. 

-- T: M. Krifhnaswami Ayyar and N. Sjoaramakrishna Ayyar 

“for Respondent. i 
SeN Se > ——— 
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Wallace and Srinivasa 
Ayyangar, JJ. L. P. Na No. 227 of 1925. 
25th Jantay, 1928. f 

Madras Estates Land Act, S. 151—Lease by the ryot for build- 
ing purposes. * 

The mere fact that the ryot has executed leases of the land in his 
holding for building purposes is no ground to eject the ryot under S x151. 
But, if the le-see has erected a building on the holding, it amounts to a” 
material impairing of the holding for agricultural purposes within S. 151. 7 





P. V. Rangaram for Appellant. . 
A. Krishnaswamt Ayyar for Respondent. 
N.S. 
Wallace and Srinivasa 4 
Atyangatr, JJ. | S. A. Nos. 445 and 446 of 1925. 
27th January, 1928. : 


Winor—Guardian-— Contract by, to sell minor's tmmovable 
property—Specific performance. ~ 


A contract entered into by the guardian of a Hindu minor cannot 
be specifically enforced against the minor. 


L. P.A 67 of 1924, followed. è 
S. Varadachariar and V. Krishnamohan for Appellant. | 
C. S. Venkataghari and A. Venkaiachal m for Respondent 





N. S. 
Ramesan and Dera- e 
doss, JJ. C. M.S. A N^. 37 of 1927. -° 
1st February, 1928. ° 


Limitation Act, S. 13—Four judgment-debtors—Stay of exect- 
lion in favour of one—If saves limitation as agast the others— 
Provincial Insolvency Act—Order of adjudication—If operates as 
a stay of exccution, 

The period of stay of execution against one judgment-debtor does 
not save limitation in respect of execution as against the other debtors. 
13 Law Weekly 59, rot followed. . 

Quaere : Whether the insolvency of the judgment-debtor operates as 
stay of execution so as to enable the decree-holder to exclude the 
period under S. 15 of the Limitation Act. 

The Advocate-Gensral for Appellant. 


: B. Sitarama Rao and N. R. Sesha Ayyar for Respondent, 
: N.S. o . 


Wallace. J. 





| Crl. A. No. 405 oh 1927. 

and February, 1928. 

. Madras Local Boards Act, Ss.24 anā 223— Power of President 

to authorise anybody to prefer complain 

_. _§, 223 of the Madras Local Boards Act is not qualified by S. 24. 

The. President has power to authorise anybody to prefer a complaint, 

‘but:the power must be expre-sed and filed along with the complaint, e 
S. Parthasarathy and V. K. Thiruvenkatachar? for Accused. 

NRC 


4 


= 


ò «6 

The Public Prosecutor for the Crown. 

P. Govinda Menon, Amicus Curiae. |, 

N.S. ~ =——— 

The Chief Justice, 
Beasley and Madhavan 
Nair, JJ. 
and Febuary, 1928. 

Indian Income-tax Act, S, 4 (3) (1)—Sums entered in the 

© Sccounts in the name of charity—Whether property held under 
trust—Income from tt—Whether an allowable deduction. 

Where a fund was set apart for the purposes of a particular trust 
and so entered in the accounts of the assessee and treated as trust 
find for several years byt thei income-tax authorities, though there was 
no’registered trust deed. - saa 
~-~ Held, thatit ‘was not- property held under trust or other legal 
obligati `n for religious or charitable purpo^es and the income from it 
is not exempt from assessment. 

w ViRajagobala Aiyar for Assessee. 
= M. Patanjali Sastri for Commissioner of Incon e-tak 
N. S. 7 “e | 


Devadoss, Ji 


| R. C. No. 5 of 1927. 





| C. R. P. No. 4:90f 1926. 
-> 6th February, 1928. 
Civil Procedure Code, S. so (c)—Gause of action—Bxecution 
of himdis at one place and sending een to another place—Sutt on 
hundi agthe latter place, 

Where the contract between the ey was that the defendants 
were to execute the hund's and send them to Palghat where the plain- 
tiff resided, the delivery of the hundi at Palghat is a part of the cause of 
action and consequently a suit onthe hundi at Palghat is maintainable. 

1 M. H. C. R. 202, followed. ° ` 

. ~ B. Sitarama Rao for Petitioner. 
> K.S. Desikan for Respondent 
N. S. pay 
Devadoss, J. 





| C. R. P. No. 215 of 1927. - 

6th February, 1928. i : 
Provincial Insolvency Act, S. 53—Failure of creditors io 

prove debts—Sufficient assets in the hands of ,the Receiver to pay 

the proved debis—A pplication under the Section—Wdintainabtirty 


Where certain creditors of an insolvent whose estate was adminis- 
tered in a summary manner failed to prove their debts within the time 
allowed gnd their petition to extend the time for proving their debts 
was rejected and.the Official Receiver had sufficient assets at his dis- 
posal for payment in full of debts which had been proved : 

Held, that the O ficial Receiver could not maintain kpn a 
under S. 53 of the Provincial Insolvency Act for setting aside an alie 

ation ma~e by fhe insolvent as there were no«creditors for whose sake 
awit could ke ar had to be done. . . 
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= AN gg nioa dA anr 
B. Satyanarayana, for Petitioner. - ve 
V. Govindarajachari fı r Respondent. af 
N.S, r Laa an 
og A We Ber ays a gui, 
Phillips and Odgers, JJ. ere ake 

A. S. No. 90 of 1924. 3 ae 

6th February, 1928. ° 


E. 

Hindu Law—Will giving authority to adopt to widow—Suit e 
for declaration that the will is a fabricaticon—Binding, that the 
will 1s genuine— Declaration that will tnvalid onthe ground of its 
not being registerèd—I f can be given: 1 *77 7 


Where'a Hindu reversioner sued for a declaration’ -tht a- certain 
unregistered will alleged to have been executed by thez'last male. ‘owner 
giving his widow authority to-adopt was a-fabrication dad it was found 
that the will was genuine but that the testator wasa minor when he 
executed it : 


Held, that the plaintiff was not entitled to-a declaration that the 
will was invalid even if genuine on the ground that it contained an 
authority to adopt and was therefore compulsorily registrable. : 

52 I.A. 305: 48 Mad. 614: 49 M. L. J. 247 (P.C.), referred to. 

G. Lakshmanna and P. Satpanarayanarao for Appellant. 

A. Krishnaswamt Ayyar and V. Got indarajachart for Respon- 


dents. . $ i 
N. S. 5 —— 7 
Ramesam and an: 
Jackson, JJ. C. M. S. A. Nos. 96 and 97 of 1925. 
-qth February, 1928. 5 = 


Civil Procede Code, O. 40, R. 1—Order appointing receiver 
in executton—Second appeal —Waintaiability. 


An order appointing or refusing to app^int a receiver in execution ° 
of a decree is one within the scope of Order 40, R. 1, C. P, Codey and 
consequently no second appeal lies from such an order. 


14 C. L. J. 489, referred. to. 
B. Sitarama Rao for Petitioner. 


K. Kuttikrishna Menon for Respondent. 
N.S. 


e 
e . . 
Kumaraswaimi Sastri 


and Deva doss, JJ. | C. M.S. A. No. 6 of 1927.., 
8th February, 1928. oar ps 


Minor—Pronote executed by guardian—Decrea on—Minor 
represented by executant as guardian ad litem—Validity ‘of 
decree—V oid or goidable—Plea of—If cån be raised in execution. 


* , The following questions were referred to a Full Bench : 3 
; Sorts IH 


(1) Whether in a su upen a promissory note agginst a „minor a” 
decree obtalnedagainst hêm represented by the-executant as-the guardian — 
ad litem is invalid or not. 


18 


(2) Whether a decree passed ugainst a minor who is represented 
by a guardian whose interests are aiverse to that of the minor is void 
or voidable. 

(3) Whether in execution of such a decree the plea of the invali- 
dity of the decree can be taken. 

G. Lakshinanna for Appellant. 

: V. Viyanna for Respondent. 


ð “NS. i + 


The Chief Justice, 


Beasley and Madhavan | 
ea Noir, TI A f C. R. P. No. 1216 of 1925. 


gih February, 1928. 
Civil Procedure Code, O. 22, R. 3—Suit on mortgaçe—Preli- 
minary decree—Death of plaintif subsequent to—Abatement, 


Where a decree-holder in a mortgage suit dies subsequent to the 
passing of the preliminary decree, the suit does not abate even though 
the legal representatives are not brought on record within the period 
allowed by the law of limitation, 


45 M. 87242 M.L.J. 301, overruled, 


` S. Varadachariar and B. V. Visvanatha Iyer for N. Swank 
nathan for Petitioner. 


C. S. Venkatachariar for P. N. Appuswami for Respondent, 
N.S. 
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Wallace and Srinivasa 
Atyangar, JJ. S. A. No. 1462 of 1924. 
30th January, 1928. 

Malabar Law—Tiyyas of Calicnt—Law applicable to—Right 

of compulsory partition if exists—Custom—If Hindu Law applies. 
Some of the members of a Makkathayam Tiyya family of Calicut filed 

a suit for a declaration that the attachment and sale of the share ofe ` 

another member of the family in the family property was illegal as there 

was no right of compulsory partition and the question arose whether e 

among the Tiyyas of Calicut the right of compulsory’ partition exists. 

The District Judge of South Malabar called fora finding from the 
Munsif as to whether the custom existed and the Munsif returned a 
finding on the facts that there was this custom of compulsory partition. 
The District Judge held on the evidence the right of compulsory parti- 
tion did not exist and no custom has been made out and following the 
ruling in 17 Mad. 184 held that the plaintiffs are entitled toa decree. 

In second appeal their Lordships held following 17 Mad. 184 
that no custom as to the right of compulsory partition has been made 
out and accepted the finding of the lower court. 

Pw Wallace, J.—In the absence of any special custom the Hindu 
Law will be applicable to the parties and the principles in 53 M. L.J. 
36: will therefore be applicabk. 

Per Srinivasé Aipangar, J.—As the decision in 17 Mad. 184 is 
still good law the decision in 53 M. L. J. 368 requires reconsideration. 

Dr. S. Swaminathan for Appellant. 

K. P. Ramakrishna Aiyar for Respondent. 

N.S. 


Phillips and Odgers, JJ. 





F i e 

; | Appeal No. 170 of 1925. 
8th February, 1928. 

T. P. Amendment Act (XXVII of 1926)—If retrospective. 

T. P. Amendment Act (XXVI of 1926) does not govern a mortgage 
executed before the Act came into force. s 

Cases on the subject discussed. 

G. Krishnaswami Aiyar and A. Parameswara Aiyar for 


Appellant. 
S. Varadachariar and N. R. Govindachari for Respondent. 


N. S. 
Phillips and Odgers, JJ. 





| A. S. Nos. 115 and 116 of 1924. 
13th February, 1928. í 


Hindu Law—Right of maintenance of wifes against her hus- 
band and his family—Charge on family properiy—Rate of mainte- 
nance. ‘ 

° Where a Hindu wife claimed separate mairtenance against her hus- 
bånd and against the property of the joint family of which he is a men- 
ber, on account of gross csueltyand ill-treatment in her husband’s family, ° 
and also a charge againststhe joint family property and $he claimed at 
the rate of Rs. 30 per month for maintenance when the family income > 


N. R C. 
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was about Rs. 2,500 per month and there were only three sharers in the 
joint family, 
Held, (1) that the wife was entitled to separate maintenance, gross 
cruelty in her husband’s family being proved, A 
(a) that she was also entitled to a charge for her maintenance on 
her husband’s share in the joint family property as the claim for main- 
` stenance is not merely a personal claim but is also a claim against the 
property in the joint family. 3 
° 9B. H.C. 283, 21 L. W. 461, and 39 M. L. T. 212, followed. 
and (3) that as the defendant failed to produce the account or -to 
prove the family income and as there was evidence that the family in- 
come was not less than Rs. 2,500 per month a rate of Rs. 30 per month 
was a proper one considering the status and position of the family. 
B. Sitarama Rao and P.S. Narayanaswanmi Atyar for Appellant. 
T. M. Krishnaswamt Atyar and K. P. Ramakrishna Atyar for 


Respondent. 
N.S, ——— 
Wallace, J. l 
C. R. P. No. 121 of 1928. 


14th February, 1928. ) e 

Civil Procedure Code, S. 115—Election pioceedings—Validity 
of a vote—Power of High Court to decide in revgsion. 

. In an election petition questioning the validity of an election on the 
ground that the returning officer 4mproperly rejected three votes as in- 
valid, the Subordinate Judge held that the votes were not invalid but 
ought to,have been counted in favour of the defeated candidate and 
consequently declared him to be duly elected. 

Held, (on revision) that the “ High Court will not decide in revi- 
sion whether a vote was or was not valid but only whether the lower 
court exercised its jurisdiction properly.” : 

49 M. L. J. 381, followed. : 

A. Sundaram for Petitioner. 

S. Jagadisa Atyar for Respondent. 

N.S. —— 

Ramesan and 
Jackson, JJ. | C. R. P. No. 535 of 1926. 
14th February, 1928. 

Limitation Act, Art. 96—Claim for refund of surcharges 
wrongly collected by Railway Company. A 

The period of limitation for the recovery of amounts said to have 
been wrongly collected by Railway Company as surcharge in respect of 
consignment of cotton seeds is 3 yeais from the date of the respective 


payments. 

Art. 96 of the Limitation Act contemplates cases of mistake of law, 
but the mistake must be asmistake not of a general law but of a particu- 
lar law applicable to a particular case. s 


R. Srinivasa Atyangar for Petitioner. À 
The Advugpate-General for Governments 
- S. S. Ramachandra Aiyar for Salve Lon pung, 


N.S. 
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Wallace, J. 

A C. R. P. No. 185 of 1927. 
15th February, 1928. 

Malabar Law—Suit io recover Paravasi—Nature of sutt—If 
cognizable by the Small Cause Court. 

Under Malabar Law the term Paravast means an excess or deficit 
in measurement of paddy. Suit to recover paravasi is one to enforce ae 
charge on the immoveable property and is not cognizable by the Small 
Cause Court. ; z J 

K.P. Ramakrishna Aiyar and K. C. Cheria Kunhunni Raja for 
Petitioner. : 


Al. Bachara Menon for Respondent. 
N.S. 





Thiruvenkatachartar, J. 
C. R. P. No. 282 of 1927. 
sth February, 1928. 


Civil Procedure Code, S. 1ts—Or'der declaring defendant ex 
parte—A pplication to set aside the order—Or'der dismissing—Re- 
svistoun—Interference. s 


The High Court will not interfere in revision against an order 
dismissing an applitation to set aside an order declaring a defendant 
ex parte, as the petitioner might have applied under O. 9, R. 13 to set 
aside the ex parte decree or preferred’ an appeal against the ex parte 
decree, % 


T. L. Venkatrama Atyar for Petitioner. 
A. C. Sampath Alyangar for Respondent. è 
N.S. 


Wajlace, J. 





e 
| Cri, A. No. 650 of 1927. e 


sth February, 1928. 


Criminal Procedure Code, Ss. 181 and 183—Entrustment of 
goods to carrier at Mysore—Goods to be delivered at Mangalore— 
Misappropriation of part of the goods—Prosecution at Mangalore 
—Jurisdiction of Court. 


A cart-driver was entrusted at Mysore with goods to be delivered 
at Mangalore. Parteof the goods was misappropriated and the rest only 
was delivered at Mangalore. The evidence did not show at what place 
the misappropriation took place. He was charged for criminal breach 
of trust at Mangalore. 


Held, that S. 183 of the Cri. P. Code was not applicable as there 

was no proof that the offence took place ın British India, but S. 181 (2) 

applied as the offance could be deemed to? have been committed at 
°” Mangalore where the breach of trust to deliver took place. 

The Public Prosecutor for the Crown. ë 

D. A, Kriehna Waeriar for Accused. > 


N, S, 
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Ramesaim and 
“Jackson, JJ. C. M. A. No. 88 of 1925. 
16th February, 1928. 
Assignment of decres—Plea that assignment was benami on 
behalf of judgment-debtor—Onts of proof. 


The onus of proving that assignment of the decree was benani on 
° behalf of one of the judgment-debtors i is on the judgment-debtor. 
. B. Somayya for Appellant. - 
A. Krishnasdmi Aiyar for Respondent. 
N. S. —— 


Ramesam and 
Devadoss, JJ. | C. M. S. A. No. 134 of 1926. 
16th February, 1928. 

Civil Procedure Code, O. 21, R. 52—Raising of attachment— 
Pending execution application—N eeessity of. 

If-an attachment is to be raised under O. a1, R. 52, there must be 
a proper and pending execution application so as to attract the operation 
of the rule. 

Where an execution application is returned as not in accordance 
with law and for some particulars to be given, there cannot be said to 
be any execution application pending in the Court. e 

A. Swaminatha Atyar for Appellant. 

M.S. Venkatarama Aiyar for Respondent. 





Devadoss, JJ. C. M. A. No, 370 of 1927. 
17th February, 1928. g 


Civil Procedure Code, Ss. 37 and 130—Trausfer of territorial 
jurisdiction by Government notification subsequent to institution 
of suit—Jurisdiciion of Court which passed the decree to execute 
the decree—Res judicata—Failure to object to the jurisdiction of 
the transferes Court to execute the decr'ee—If precludes the judg- 
ment-debtor from raising the objectton later—C. P. Code, S. 21— 
Applicability to execution proceedings. 


A suit was instituted in the Negapatam Sub-Court and, subsequent 
to the institution, the territorial jurisdiction was transferred by `notifica- 
tion of Government to the Tanjote Sub Court. The suit was tried by 
the Negapatam Sub-Court and a decree was passed. An execution 
application was filed in the Tanjore Sub-Court and, the judment-debtors 
being ex parte, an order for sale was passed. Before the date fixed for 
sale, an alienee fromthe judgment-debtor put in an objection to the 
jurisdiction of the Tanjore Sub-Court to execute the decree. 

Held, (1) that the only Court which had jurisdiction to execute 
the decree was the Negebatam Sub-Court which passed the decree, | 
even though it had lost territorial jurisdiction at the time when the exe-* 
cution application was filed ; and the Tanjore Sub-Court had no jurs- 

“ diction to execute the decree without the cere being transferred to it 
ag io execution. ° e 
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(a) That the prior order settling the sale proclamation would not 
amount to res judicata, as the order was not passed by a competent 
Court, the Tanjore Sub-Court not being competent to entertain the exe- 
cution application, and 


(3) that S. on C. P. Code, was not applicable to execution pro- 
ceedings and consequently the plea of want of jurisdiction could be 
taken at a late stage. 


K. S. Jayar'ama Atyar for Appellant. 
E. Bhasyam Atyangar for Respondent. ° 
N. 8. 


Kumaraswami Sastri 
and Devadoss, JJ. S. A. No. 720 of 1925. 
aoth February, 1928. 


Contribution—Joint decres-holders—Execution application by 
one on behalf of all—Payment of amount to applicant out of Court 
—Arrangement that the amount was to be adjusted towards the 
share of the applicant—Right of the other decree-holders to contri- 
button. 


A joint decree was passed on a mortgage in favour of two persons. 
One of them put in an execution application on behalf of both. The 
judgment-debtor paid a certain amount to the applicant out of Court 
and the execution pet'tion was allowed to be dismissed. The other 
decree-holder sued this decree-holder to recover his share of the amount 
received by him from the judgment-débtor. The defendant contested 
the claim on two grounds, vis., (1) that the amount, having been cbllect- 
ed out of Court, could not be said to have been recovered in execution 
so as to entitle the plaintiff to contribution, and (2) that the amount was 
paid as the share due to the defendant exclusively én respect of the 
foint decree. 


Held, that the amount, though paid out of Court, was paid by 
virtue of, and during the pendendy of, the execution application taken 
on behalf of both the decree-holders, and consequently the plaintiff was 
entitled to contribution, and the defendant, even assuming there was an 
arrangement that the amount should be adjusted towards his share of 
the decree amount, was not entitled to appropriate the amount exclu- 
sively for himself, 


Held aiso, that the defendant when he received the amount, could 
not be said to be a trustee for the plaintiff and consequently the plaintiff 
was not entitled to interest, in the absence of a demand prior tothe 
date of the suit. 

M. Patanjali Sastri for Appellant. 

R. Kesava Aiyangar for Respondent. . 


N.S. 








Ktumaraswant Sastrt . 
è and Reilly, ÍJ. S. A. No. 1752 of 1925. 
#“30£h February, 1928. 


Hindu Law—Jotnt efamidy—Alitenation by manggers—Portion ° 


of the consideration fow necessary purposes—Decree—Charge on 
the shares of persons other than the alienor, 
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Tn the case of an alienation by the manager of a joint Hindu family 
where a portion of the consideration only is for necessary and binding 
purposes, 

(i) if the portion is grossly inadequate having regard to the share 
of the allenor himself, the entire sale is reallya gift in the guise of a 
sale and consequently will not be valid even to the extent of the alie- 

e nor’s share. 

27 M. 162, followed. 

. (ii) if the valpe of the alienor’s share could be sufficient to cover 
the binding portion of the consideration, the alienee will be entitled to 
have the sale enforced in respect of the alienor’s share but he will not 
be entitled to a charge over the other coparceners’ shares for their pro- 
portionate share of the binding consideration. 

a3 M. 89, referred to. 

(ii!) if the binding portion of the consideration is more than the 

` value of the alienor’s share, the alienee will be entitled to get the alie- 
nor’s share in the properties and also to have a charge over the other 
coparceners’ shares in respect of the portion of the consideration not 
covered by the alienor’s share. 

37 M. 438, dissented from. 

S. Varadachariar and P. N. Appuswami Aiyar for Appellant. 

T., L. Venkatrama Aiyar for Respondent. 

N.S. 

Waller, J. 





e 
s | C. M. S. A. Nos. 49 and 62 of 1925. 
21st February, 1928. z 

Limitation Act, S. 18—Execution sale—Application to set aside 
for fraud—Frasd of decree-holder only—Absence of fraud on the 
part of the auction purchaser—C. P. Code, O. 21, R. 90. 

An execution sale can be set aside for fraud on the part of the 
decree-holder in spite of the bona fide$ on the part of the auction pur- 

° chaser. An application to set aside an execution sale filed beyond thirty 
days is not barred by limitation if fraud on the part of the decree-holder 
is proved, even though there is no fraud on the part of the auction 
purchaser 

K. Bhasyam Atyangar and A. V. Visvanatha Sastri for Appel- 
lant. 

K.S. Krishnaswamt Atyangar and K. S. Champakesa Atyangar 
for Respondent. K 

N.S. _— b 
Wallace, J. 
. 5 C. R. P. No. 633 of 1927. 
arst February, 1928. 

Evidence Act, S.92—Pro-noie executed by two persons—Re 
covery of the amount from one of them—Suit, for contribution 
against the other—Plea that defendant was only a surety—Admissi 

bilit3 of oral evidence as to, s 

The amoust due on a pro-note executed By two persons was collect- 

æ ed from one of them and the latter sued thé other éxecutant of the 
pro-note for contribution. The defendant pleaded that he was only a 


f 
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surety. ‘The plaintiff contended that oral evidence was not admissible 
to prove that the defendant was only a surety as he had joined in the 
execution of the note as co-executant. 

Held, that the defendant would be precluded from proving by oral 
evidence that he was a surety op in a suit upon the note by the payes, 
but ina suit for contribution by the other executant he can prove by 
oral evidence that he was only a surety as it would not be contradicting e 
the terms of the note, the note being silent as to.the relations of the 
co-executants infer se. The words” parties to the instrument” ine 
S. 92 of the Evidence Act mean parties arranged on opposite sides and 
not parties on the same side. 


10 All 421, referred to. 
K. P. Ramakrishna Atyar for Petitioner. 
N. Swaminathan for Respondent. 

N.S. 


Wallace, J. 





| Cri. R. C. Nas. 385, etc., of 1927. 
23rd February, 1928. 


Madras Local Boards Act, S. 221—License not taken out—Pro- 
secution not lawnched— Right to recover license fees. 


A Taluk Board has no power to recover license fees from any per- 
son to whom a license has not been gmanted, ‘lhe proper remedy was 
to launch a prosecution for failure to take out the license and a „Taluk 
Board by their failure to launch a prosecution cannot be said, to have 
impliedly granted a license. 

Cri. Rev. Case 784 of 1927, followed. è 

N. R. Govindachari for Petitioner. 


The Public Prosecutor for hs Crown. 
N, S. 
Phillips and Odgers, JJ. 





| A. S. No. 108 of 1924. 
a7th February, 1928. 


Mortgage—Sutt on prior mortgage—Puisie mortgages not im- 
pleaded—Decree and execution sale—Subsequent suit by the puisne 
mortgages on his tiortgage—Right of auction purchaser in the first 
mortgagee’s syit to told up the prior mortgage as a shield and claim 
priority. 

A suit was instituted on a prior mortgage without impleading the 
puisne mortgagee as a party and the properties were sold in auction in 
execution of the decree obtained in the suit. Subsequently the puisne 
mortgagee instituted a suit on his mortgage impleading the court auction 

„purchaser in the ‘prior mortgagee’s suit as a party. The auction 
purchaser claimed to set up the prior mortgagee’s rights as a shield. 

Held, that the auctian puschaser was entitled to hold up the prior ° 
mortgage as a shield andgclaim priority in respect therec¥. 


41 M. L. J. 399, followed. 


banana 


. a6 


Held also, that no question of limitation arose, as the prior mort- 
gage was only used as a shield. 


sa M. L. J. 532, doubted. 





B. Somayya for Appellant. . 
T. V. Muthukrishua Atyar for Respondent. 
N.S. z 
Jackson, J. 7 
° C. R. P. No. 303 of 1936. 
28th February, 1928. 


Village Court's Act, S. 73—Illegal decision of the Panchayat 
Court—Rever'sal of—Validlty. 


A District Munsif reversed the decision of the Village Court on the 
ground that the decision was opposed to law although it was not unjust. 


` Held, that the District Munsif was entitled to do so and the High 
Court will not interfere in revision. 


K. Kuttthrishna Menon for Petitioner. 
K. P. Ramakrishna Aixygr for Respondent. 
N. S. 





Kumaraswamt Sastri mt 
© Reilly, JJ. e S. A. Nos, 1075 and 1076 of 1925. 
a8th February, 1928. 

Limitation Act, Arts. 120, 134,142 and 144—T rust properties— 
Aljenation by the members of mutawalli’s family—Suit by worship- 
pers {b recover possession of—Limitation. 

The period of limitation for 4 suit by the worshippers of a mosque 
to recover possession of the properties belonging to the mosque which 
had been improp>rly alienated by the fhembers of the mutawalli family 
is 12 years under Art. 134 or 142 or 144 and not 6 years under Art. 120 


*41 M. 12433 M.LJ. 357, referred to, 
V. V. Srinivasa Atyangar for Appellant. 
E. Bhasyam Atyangar for Respondent. 
N. 8. 





a7 
Phillips and 
Devadoss, J J. A.S. No. 150 of 1924. 
27ih February, 1928. 


T. P. Act, S. 93—Prtor and putsne mortgagess—Purchase of 
one of the ttems by the puisne mortgagee—Subsequent taking of 
assignment of prior mortgace by puisne mortgagee—Effect. 

Two properties were successively mortgaged to tro persons and 
subsequently one of the properties was mortgaged to another. The 
latter purchased the equity of redemption in respect of his mortgaged 
property and subsequently took an assignment of the two prior encum- 
brances. 

Held, that the plaintiff was in the position of a co-movtgagor 
redeeming the entire property by virtue of his purchase of the equity of 
redemption and the assignment of the prior mortgages would not confer 
on him a right to enforce them as mortgagee but that his right was only 
a right of contribution under S. 95 of the T. P. Act. 

T.M. Krishnaswani Atyar for Appellant. 

K.S. Krishnaswani Aiyangar for Respondent. 

N.S. 

Ramesam and Thiruven- è 
kata Achariar, JJ. | S. A. No. 253 of 1928. 
27th February, 1928. 


Hindu Law—Joint family—Alienation by father—Votd or 
voidable—Right of after-born son to question. 

An alienation of the joint family properties by the father for pur- 
poses not binding on the family is void and not voidable. x 

35 M. 177=20 M. L. J. 371, followed. 

A son born after an alienation made by the fatker can question 
that alienation as having been made for purposes not binding on the 
family, even though the alienation was left unquestioned by the other 
co-parceners, e 

K.S. Champakesa Aiyangar for Appellant. 

N.S. 

Ramesam and 

Devadoss, JJ. L. IKA. No. 79 of 1927. 
a8th February, 1928. 








Religions Endowment —Temple—Archaka tn management— 
Absence of trustees—Right of archaka to sue trespasser 


In the abgence ef regularly recognised dharmakartas or trustees, 
the archaka in management of a temple is entitled to bringa suit for 
recovery of temple property from a trespasser. 

T. R. Ramachandra Atyar for Appellant. e 

B. Satyanarayana for Respondent. 

N. S. 

‘ Wailer, J.* 
6 C. S. No. 327 of 1927. 
28th February, 1928. . 
= A) 

Pensions Ael, Ss. 4 tnd 6—Dismissed Government sertani— 
suit against Government for pension—Matntainabiltly. 

N.R.C. e 
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A Government servant whose services were dispensed with as the 
department in which he was engaged was closed cannot institute a suit 
in a Civil Comt against the Government for the recovery of damages 
for the witholding of pension The Civil Court has no jurisdiction to 
pass any order affecting the liability of the Government to pay pension. 

N.S. Srinivasa Atyar for the Plaintiff. 

The Advocate-General for the Gvernment. 





N.S. 
Devadoss and C. M. A No. 539 of 192s and C. R. P, 
Jackson, JJ. No. 1324 of 192 

29th February, 1928. ; ki eee 


Civil Piocedure Code, S. 92—Scheme decree—Provision for 
application for alteration or modification of the scheme—Applica- 
tion for fixing remuneration of archaka and determination of the 
amoni to be spent on festivals—Maintainability, a 

Provision was made in a scheme decree for the filing of apphcations 
for carrying out the directions of the scheme and for alteration of its 
terms. In prursuance of this, an application was made for fixing the 
remuneration of the archaka and for the determination of the amounts 
to be spent by the trustees for certain festivals and an order was pass- 
ed fixing the amounts. e 

Held, that the order of the lower court was without jurisdiction, as 
the provision in the scheme decree for the application was ultra tires, 

53 M. L. J. 792 (F. B.), followed. 

B. Somayya for Appellant 

G. Lakshmanna and K. Ramamurthy for Respondent, 

N. 6. 

Devadoss and - 
Jackson] J. | S. R. Nos. 7968, 7971 and 7974 0f 1927. 
29th February, 1928. 

Land Acqmsition Act, S. sa— \ward—Claims of rival parites 
-~No dispute as to the aniount*—Appeal—Fo uni —ec our -fees— 
Court Fees Act, S. 8, and Sch. I, Art. J. 

e In a land acquisition case, the amount of the award was claimed 
wholly by the inamdar on the ground that he was the full owner of the 
acquired lands while the tenants claimed a portion of it on the ground 
that they owned the kudivaram right in the lands. The Subordinate 
Judge decided this question in favour of the inamdar. The tenants 
preferred an appeal to the High Court. 

Held, (1) that S. 54 of the Land Acquisition Act did not apply to 
the case as the dispute related to the rival claim’ of thee parties to the 
amount of the award, and not tothe amount of the award itself, but 
that the decision of the Subordinate Judge was a “ decree ” from which 
an appeal would lie «nder S. 96 of the C P. Code, and, as the value of 
the subject matter in dispute was not more than Rs. 3,000, the appeal 
lay to the District Court and not to the High Court, 

and (2) that the améunt of the court-fee payable was ad taloresm 
on the value of the amount involved under Art. 1 of Sch. I of the Cqurt 
Fees Act. 

V. Narayanan for Appellant. 

S. Muthiah Mudaliar for inamdar. : ° 

The Government Pleader for the Government, 


N. S. 








29 
ie ‘Thiravenkata ia 
Achariar, J. >` C. R. P. No. 621 of r926. 
1st. March, 1928. i 


Civil Procedure Code, S. 47—Maintenance decree—Charge on 
properties—Subseqnent sale of the properties—Execution applica- 
tion—Order on—Appeal — Revision — Memo. of objections in— 
Maintainabtlity. ; 

A decree for maintenance was passed creating a charge on the pro- 
perties. The properties were alienated by the judgment-debtor subse- 
quent to the decree. The decree-holder filed an execution application for 
attachment of crops and the samewas dismissed. He filed a Civil 
Revision Petition. 

Held, (1) that the C. R. P. was not maintainable, as an appeal lay 
under S. 47, C. P. Code, against the order disallowing execution, the 
purchaser from the judgment-debtor being the representative in interest 
of the judgment-debtor, 

_and (2) that as the C. R. P. was not competent, the memo. of 
objections in it was also not competent: 

Obiter: A memo. of objections can be filed in a Civil Revision 
Petition. h 

, D. Ramasami Atyangar for Petitiorer. 
K. Bhashyam Atyangar and T. R. Srinivasan for Respondent. 
N. S. , y . 


Phillips and Odgers; JJ. 





A. S. No. 136 of 1924, 
5th March, 1928. 

Limitation Act, Art. 120—Temple property—Mortgagé of, by 
trastee—Siit by worshipper for declaration that mortgage is not 
binding on the trust—Starting point of limitation. 9 

The trustee of a temple created a mortgage, and one of the 
worshippers brought a suit for declaration that the mortgage was not 
binding on the trust on the ground that the defendant set up a fraudu- 
lént title in himself to the detriment of the trust. 

Held, that the period of limitation for the suit was 6 years ‘and 
limitation commenced to run nof# from the date of the mortgage but 
from the date when the plaintiff came to know of the mortgage. 

33 M. 31, distinguished. 

V. V. Srinivasa Atyangar, A. Krishnasamt Atyar and 
E. Desikachart for Appellant. 

P.R. Gangpatt Atyar and V. Krishna Mohan for Respondent. 

N.S. - 


Thiruvenkata 
Achariar, J. | C. R. P. No. 180 bf 1927, 
6th March, 1928. 

- Ctiosl Procedure Code, O. 21, R. 89—Sgle of insolvent's pro- 
ANTE Made: by decree-holder—Application by Ofcial Receiver 
o get aside sale—Depostt of decree amount—Official Receives 
right to claim the amottnt—Provinctal Insolvency Act, Ss. 51 
and 52. ae ° 

NRC?’ i 
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The insolvent’s property was sold in court auction -in execution of 
a decree against him and-the Official Receiver put in an,-application 
under O. 21, R. 89, C. P. C, to set aside the sale-on: depositing :the 
decree amount.. The Offcial. Receiver further claimed -that, onthe 
setting aside of the sale, the decree-holder purchaser wasmot entitled to 
the amount but he was the person entitled under Ss. 51 and 52 of the .. 
Provincial Insolvency Act. ` 


a 


Held, that the amount deposited into Court was -“‘assets. realised 
p execution ” within the meaning of S. 51 of the Provincjal Insolvency 
ct and the decree-kolder was entitled to it. 

T. S. Anantaraman for ‘Petitioner. 
V. N. Shama Rao for Respondent. 
N. S. 


Thiruvenkala D | 
Achariar, J. C. R. P; No. 408 of 1936. 
6th Maroh, 1928. We a Fon 
Provincial Small Cause Courts Act, Art. 31—Suit for'profits 
of immoveable property—Suit for damages for wrongful tapping 
of cocoanut trees; ete R 
A suit for damages on the ground that the defendant trespassed 
into the plaintiff’s land and tapped toddy from two cocoanut trees belong- 
ing to him is not a suit for profits of immoseable property within the 
meaning of Art. 31 of the Provincial-Small Cause Courts Act, but a suit 
for compensation for trespass upon immoveable property. 
35 M. 726==a1 M. L. J. 442° referred to. f 
A. Seshachari for K. Krishnaswamı Aiyangar for Petitioner. 
Respêndent unrepresented. : e 
N. S. f — 


Phillips and 
Devadoss, JJ. , 
7th March, 1928. 76 


Ka = . s ETE AN 
be Civil Procedure Code, O. 38, Rr. 8 an? g—Attachment be fore, 
judgmeni—Dismissal of suit for default—Attachment, if tersmt- 
mates ipso. facto—Order of Court—Necessity. of—Subsequert 
restoration of. sust—Effect. i ' mn i i 

An attachment before judgment does not terminate ipso facto on 
the dismissal.of the suit in which it was made. There must be an 
express order of court cancelling the attachment. | ' 

Where an order of attachment before judgment was made in a suit 
and subsequently the suit was dismissed for defatit buteno order was 
made by the Court cancelling the attachment, and subsequently the suit 
was restored to file. 

Held, that the°attachment did not come to an end on the 
dismissal of the suit but continued to have effect, as the effect of the 
restoration was to revive all interlocutory orders passed up to the stage 
when the suit was dismissed. ~- 5 < 

C. S. Venkatachariar for Appellant. ; < . 

s T. M. Krishnaswami Aiyar for SSS. Ramachandra Aiyar and 
T. S. Anantardman for Respondent. Š 
7T NS 





A. S. No. 96 of 1924. ` 
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Waller and Madhavan 
Nair, JJ. L. l’. A. No. 34 of 1924. 
8th March, 1928. 


Temple Committes—Suspen sion of pujaris of temple—Absence 
of intention of trustee—E fect. 


Where a temple is managed by trustees, the temple committee has 
no power to pass any direct orders, such as orders of suspension, 


relating to the temple servants, but can only act through the e 


trustees. . 


K. R. Rangasawins Atyangar and Salem Ramasawmt Aiyar for 


Appellant. 
S. T. Srinitvasagopalachart for Respondent. 
N.S. 


Devadoss and 
Jackson, JJ. C. M. A. No. 523 of 1925. 
gih March, 1928. 


Provincial Insolvency Act, S. g—Creditto:’s application toad- 
fudicate the debtor as insolvent—Agplication filed after three 
months—J urisdiction of Court to excuse delay—Application previ- 
ously filed in the District Munsif's Couri—Deduction of time spent 
during the pendency of the applicaiton there—Limitation Act, Ss. 5 
and 14. 





LJ 

An application was filed in the District Munsif’s Court for adjudi- 
cating the debtor as an insolvent but was dismissed on the gigund that 
that Court had no jurisdiction to entertain the application. He then 
applied to the District Court. On the date of the application to the 
District Court, more than three months after the act of insolvency relied 
on in the application had expired. The applicant claimed deduction of 
the period taken during the pendency of the application before the 
District Muhsif under S. 14 of the Limitation Act. 

Held that, though S. 14 of the Limitation Act was not applicable 
to the proceedings under the Insolvency Act, the fact that the petitioner 
was conducting proceedings in another court might be a sufficient cause 
under S. 5 of the Limitation Act, but, in the present case, the delay 
cannot be excused as it must be well-kmown tothe lawyers and the 
litigants that the Munsif’s Court had no jurisdiction to entertain such 
application. 


B. Somayya fo? Appellant. 

T. Appajt Rao Amicus Curriac. 

N.S. 
Kumaraswant Sastri 


and Relly, JJ. | S. A. Nos. 515 and 516 of 1925. 
gih March, 1928. 


°* Religious Endowmeni—Heredttary archaka of temple—Order 
of suspension by trustees—Notice of engutry—Necessity of—Twoe 
trustess passing orders without consulting the thir’—Validity of 


the order. 
NRC 
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A hereditary archaka of a temple is entitled to be given noticè of 
enquiry before any adverse order interdicting him from performing the 
worship of the temple is passed against him. 

An order of suspension of a hereditary archaka-~by two of the 
trustees without consulting the third is illegal. Seug 

S. Varadachartar, K. Narasimha Atyangar and R. Raj agopala 
Atyangar for Appellant, 





. S. Muthiah Mudaliar for Respondent. | 
N.S. ' 
Kumarasawmi Sastri Kh 
and Reilly, JJ. S. A. No. 392 of 1925. 
12th March, 1928. - 


Partnership—Dissolution—One partner paying a morigage 
debt dus by the partnership—Sust for contribution against another 
—Matintainabtlity. 

After dissolution of a partnership, one “partner cannot maintain a 
suit for contribution in respect of monies paid by him in discharge of a 
mortgage debt due by the partnership. 

49 LA. 181=45 M. 37843 M. L. J. 305 (P. C.), referred to. 

K. Bhashyan Atyangar for Appellant. 

N. Sitvaramakrishna Atyar for K. Venkatcraghavachariar for 
Respondent. 6 


N.S. SS 


Kumaraswami Sastri 
and Reis JJ. S. A. No. 401 of 1925. 
12th March, 1928. 
Subrogation—Puisne mortgagee paying off prior mortgage 
with monies expressly reserved with him by the mortgagor. 
be Where a puisne mortgagee paid off the prior mortgage with the 
monies ‘expressly reserved with him for that purpose, he acts not 
merely as the agent of the mortgagor’ but by virtue of his interest in 
his own mortgage and is therefore entitled to the rights of the prior 
mortgagee by subrogation. 
T. M. Ramaswamt Atyar for Appellant. 
R. Krishnaswami Aiyangar for Respondent. 


N.S. 5 j e 


Kumarasawmi Sastri 
and Reilly, J J. S. A. No. 139 of 1925. 
13th March, 1928. 


Limitation Act, Art. 124—Hereditary archaka of temple— 
Sutt for recovery of office from trustees and their appointees— 
Other trustees added after 12 years—Limitation—Second appeal— 
Omission to consider documents by the lower court—Inter ference, 


The hereditary archaka of a tempfe brdught a suit for the recovery 
= of the office of archaka against the trusfees of the temple who 
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dispossessed him and their appointees within r2 years from the date of 
the dispossession and subsequently added the other trustees as parties to 
the suit more than 12 years after that date, 

Held, (x) that the onus of proof was on the defendants to prove 
when the adverse posseasion commenced under Art. 124 of the Limita- 
tion Act, 

(2) that the suit was not barred even as against the trestee8 
added after the 12 years period, and 


(3) that the omission by the lower appellat® Court to ade 
certain documents bearing on the question of adverse possession was 
no ground for interference in second appeal. 


41 M. 56134 M. L. J. 381 (F. B.), referred to. 


` T. Rangachariar and K.S.Krishnaswamt Atyangar for Appel- 
lant. 


V. V. Srinivasa Aiyangar, T. D Srinivasachariar, C. Padma- 
nabha Aiyangar and R. Gopalswami Aiyangar for Respondents. 


N. S. —— 
Waller and Madhavan ki 4 
Nair, JJ. S. A. No. 874 of 1925. 
14th March, 1928. 


Jurisdiction—Civsl Court—Sugt to recover religious office to 
which no emoluments are attached. 


A suit to enforce a right in respect of a religious office to which 
emoluments are attached is cognizable'in a Civil Court, whereas a suit 
to recover offices to which no emoluments are attached but which would 
entitle the holder of the office to receive voluntary offerings is not 
cognizable in the Civil Court. 


19 M. 6a=s M.L.J. 209, 34 A. 412 and 1 P.LJ. 381, referred to, 
B, Jagannadha Doss for Appellant. ` 

V. Govindarajachari for Respondent. 

N. S. 

Devadoss and 


Jackson, JJ. ) C. R. P. Nos. 660 and 661 of 1926. 

14th March, 1928. 

Partition—Suit for—Preliminary decree—Dismissal of suit 
after the preliminary decree—V alidity of. 

An order dismissing a suit for partition after the passing of the 
preliminary decree is erroneous and is made without jurisdiction. But 


it cannot be considered as an absolute nullity and further proceedings 
cannot be taken without setting aside that drder. 


"ya Ch. Raghava Rao and V, Pattabhirama Sastri for Petitioner. 





K. Ramachandra eres amine Curiae, e 


N.S. ° 


® 


La 
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The Chief Justice and 
Madhavan Nair, JJ. O. S. A. No. 95 of 1926. 
16th March, 1928. 


Letters Patent (Madras), Clause 12—Property outside Madras 
—Contract to sell, entered into in Madras—Sutt for specific per- 
formance in the High Court—Maintainability. 


4 The following question was referred to a Full Bench:— 


š Is a suit for specific performance of a contract to sell lands outside 


Madras which wes entered ‘into in Madras, a suit for land within 
the meaning of clause 12 of the Letters Patent and so not cognizable by 
the High Court exercising its ordinary original civil jurisdiction. 
T. M. Krishnaswami Atyar and M. Subbaraya Atyar for 
Appellant. 
K.S. Krishnaswami Aiyangar, T. N. C. Srinivasavaradachari 
and T. Ramachandra Rao for Respondent. 
N. S. 
The Chief Justice, Ram- | 
sam, Wallace, Beasley 
and Thiruvenkata Ref. Cases Nos. 21 and 22 of 1926. 
Achartar, JJ. b 
20th March, 1928. j 
Income-tax Act, S. 10 (2) (iii)—Partnership—Partner’s ad- 
vances over and above the initial capital—Agreement that interest 
should bs paid on the advdnces—Interest paid whether an 
admissible deduction. 
Where a partner, in addition to the initial capital subscribed by 


him, lends to the partnership a certain sum of money on the distinct 
understanding tht in respect of this loan he is to receive interest from 
the partnership. 

Held, that the interest paid to >the partner is a legitimate item of 
business expenditure within the meaning of S. ro (2) (iii) of the Income- 
tax Act in the computation of the income of the firm. 

K.S. Krishnaswami Atyangar and V. Rajagopala Atyar for 
Assessee. ` 

M. Patanjali Sastri for the Commissioner of Income-tax. 

N.S. - — 

Kumaraswami Sastri 
and Reilly, JJ. S. A. No. 565 of 1927. 
23rd March, 1928. ° 

Madras Estates Land Act, S. 192—Order of remand ina rent 
sutt—Appeal. f 

No appeal lies to tbe High Court from an order of remand passed 


by a District Judge in an appeal from a suit filed under the Madras 
Estates Land Act for recovery of rent. 


1 L. W. 667 and 12 I. C. 146, followed. . 
P. Satyanarayana Rao for Appellant. 

V. Govindarajachari for Respondént. 4 
N. S. | —_~— 
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Kumaraswami Sastri 
and Reilly, JJ. A. S. No. 456 of 1923. 
13th March, 1928. 


Hindu Law —Step-mother taking possession of husband's pro- 
perties—Necessary expenses incurred by her—Subsequent recovery 
of the properties by the reversioner—Right of step-mother to re- 
cover the amount of the necessary expenses—Limitation Act, Art. 61 6 
—Commencement of lamitation. 


The step-mother of a deceased person who ente:ed into possession 
of his properties on his death executed a mortgage to the plaintiffs. 
Subsequently, the reversioners of the deceased person filed a suit}and 
recovered the properties from her. ‘Ihis suit was finally disposed of in 
1920, The plaintiffs and the step-mother instituted a suit upon the 
mortgage and impleaded the 1eversioners as defendants. It was found 
that expenses to the extent of Rs. 600 were incurred in 1916-1918 for 
purposes binding on the estate. 

Held (1) that the step-mother who had a right of residence and 
maintenance could not be considered to have been in wrongful possession 
of the properties and therefore she could be entitled to recover the 
expenses incurred by her for the purpose of benefiting the estate, and 
consequently the plaintiffs could be erftitled to recover the sum of 
Rs. 600 if it was not barred ; (2) that Article 61 of the Limitation Act 
applied to this claim, as no charge could be said to have been created 
in respect of the monies spent by her, and that the claim was barred as 
time must be taken to have begun to ran either from the date of the 
payment or at least from the date of the demand made by the rever- 
sioners for the recovery of the estate, and not from the date of the final 
decision, viz., 1920. 





K.S. Sankara Aiyar for Appellant. ° 

N. Rajagopalachar: for Respondent. 

N. S. 7 

Phillips and 

Devadoss, J]. | A. S. No. 447 of 1923. . 
14th March, 1928. 


Mortgage—Co-mort gagees—Part adjustment by one alone—If 
binding on the other—Swit by the other for his share of the mort 
gage amount—Maintainability, 


One of two co-mortgagees took a sale deed for portion of the 
mortgaged properties, in discharge of the mortgage. The other co- 
mortgagee filet a suit for the recovery of his share of the mortgage 
amount against the mortgaged properties. 


Held (1) that the arrangement by the defendant co-mortgagee 
with the mortgagor did not amount to a full discharge of the 
mortgage and consequently was not binding upon the plaintiff ; (2) that 
the suit for recovery of the plaintiff’s share? of the mortgage amount 
avas maintainable "as the defendant co-mortgagee admitted that his 
sHare of the mortgage amount was discharged by the mortgagor ; 
(3) that the plaintiff was, entigled to enforce his mortgage debt as” 
against every partion of the mortgage security. 

45 All. 46, dissented. 

NRC, 


= 
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V. Narayana Aiyar, T. V. Ramanatha Aiyar and T. V. 
Venkatarama Atyai for Appellant. 
T. M. Krishnaswami Aiyar, S. S.° Ramachandra Aiyar, 
K, Periasami Goundar for Respondent. 
- N. S. EN 


Jackson, J. 


| C. R. P. Nos. 787 and 798 of 1927. 
19th March, 1928. R 

Madras Loĉal Boards Act, S. 228—Levy of professional tax— 
Suit for refund on the ground that the plaintiff was not carrying 
oh inoney-lending business—Vatntainabilsty. 

h The plaintiff was assessed professional tax by the Taluk Board on 
the ground , that he got the income by money-lending business. ‘I'he 
plaintiff filed the suit for recovery of the amount on the ground that he 
was not doing money-lending business. 

Held, that the suit was barred by S. 228 of ‘the Local Boards Act, 
as the question whether the plaintiff carried on money-lending business 
or not was a question of fucl. 

V. S. Narasttshachart for P. Chenchiah for Petitioner. 

H. Suryanarayana for Respondent. 

N.S. ' 


Wallace and Tiruven-) ` «. 

katachari, JJ. &. A. No. 1270 of 1924. 

19th March, 1928. 

Civil Procedure “Code, O. 23,'R. 1—Preliminary decresa— 
Subsequent withdrawal of suit—Effect—Applicability to execution 
procesdings—Minor—I1'regular procedure by guardian—E fect. 

The provisions of O. 23, R. 1, Civil Procedure Code, do not 
apply in cases where either a preliminary or final decree has been passed, 

The provisions of O. 23, R.1, “do not apply to execution pro- 
ceedings. 

° An irregular procedure adopted by the guardian of a minor should 
not prejudice the rights of the minor especially where the ill-advised 
act of procedure was due to the direction of court itself. 

C. Rama Rao for Appellant. 

A. Ramachandra Atyar and B. V. Raghava Rajw for Res- 
pondent. 





4 
e 


N.S. - —— . S 
Philips and | f 
Odgers, JJ. A. S. No. 181 of 1925. 
21st March, 1928. 


Poranıboke lands—Right of Government to levy assessment— 
Easement—Person claiwung as owner—If can bé granted relief by 
way of easement. — ‘ 


The Government has a prerogative right to levy assessment in res- 


pect of all langs, unless there is an agreememt expressed or implied not 
to levy the same. The mere fact thata land is poramboke does not 
mean that the Government is not entitled to levy assessment in respect 
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of it Poramboke can be converted into iyan land and Government can 


recover revenue. 


A person who claims as owner of certain properties cannot get a 
relief by way of easement over the properties. 


The Government Pleader for Appellant. 
T. Rangachariar, P. Marthandam Pillai and A. Detvanayagam 
Pillai for Respondent. A 
N, S. —— : < 
Wallace and Tiru- , 


venkatachari, JJ. l C. M. A. No. 561 of 1925. 
21st March, 1928. 


Limitation Act, S. 15—Civil Procedure Code, S. 48—Execution 
of decree barred by lapse of 12 years—Applicability of section. 

S. 15 of the Limitation Act cannot be read so as to overrule 
S. 48, Civil Procedure Code, which is self-contained. It applies only in 


regard to periods of limitation prescribed in the schedule to the 
aa Act. 


K.Kameswara Rao for Appellant. 
B. Satyanarayana for Respondent. 
N. S. ——— 


Devadoss, J. 
| Crl, Revision Case No, 966 of 1927. 
21st March, 1928. 
Madras City Muntotpal Act, S. 187—Owner of Coffee Hotel 
premises—Lease of premises for 10 years—Owner not taking out 
license—Owner tf can be convicted. 


The owner of a coffee hotel premises who -has iced the premises 
for a period of 10 years cannot be said to have any beneficial ownership 
and consequently cannot be conwicted for failure to take out license 
under S. 287, City Municipal Act. : 

K.P. Ramakrishna Aiyar for Petitioner. . 
V. Rajagopalachari for Crown Prosecutor. 
S. Rangasami Aiyangar for Complainant. 


N.S. 
Jackson, J. 





| C. R. P. No. 984 of 1927. 
26th Mareh, 1928. 


Madras District Municipalities Act, S. 354—Assessment of 
professional tax—Suit for refund on the ground that the tax was 
fixed maliciously and arbitrarily—Matntain lity. 


A suit for refund of professional tax collected from the plaintiff on 
the ground that the tax was levied maliciously and arbitrarily is main- 
tainable in the Civil Court. 


K. Sreenivasa Rao, for Appellant. 
B. Somaya for Rgspondent. . 
N.S. 
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Devadoss, J. 
C. R P. No. 321 of 1927. 
26th Maroh, 1928. 


Madras Local Boards Act, S. 21—Switt against.a Taluk Board 
-—President engaging a vakil—Permission of the Council not 
obtained—Right of pleader to have his fees paid from the Taluk 

e Board—Dootrine of part-per formance. 


Where a vakil was engaged by the President of a Taluk Board to 
* defend a suit brought against the Board and the Taluk Board subse- 
quently repudiated the liability to pay his fees and expenses incurred for 
the suit on the ground thet the President had no power to engage the . 
vakil without sanction from the Board, 

Held, that the President could engage vakils to defend suits filed 
against the Board by virtue of the executive authority vested in him 
under S. 21 of the Local Boards Act as there was no provision in the 
Act expressly taking away that power, and also that, under the doctrine 
of part-performance, the Board was bound to pay the fees and expenses 
incurred by a vakil who acted in such circumstances, though the 
sanction of the Board was not obtained for the same. 

P. Satyanarayana Rao for Petitioner. 

K. Bhimasankaram for B. Satyanarayana for Taluk Board. 

V. Pattabhirama Sastri for the former President, 


— aa 


Devadoss, J. 5 
C. R. P. No. 1541 of 1927. 
30th March, 1928. 
Madras District Muntcipalities Act—Election to Municipality 
— Recording of totes by illiterate voters—Presence of the candidate 
or his agent—Necessity of. 
There is nothing in the rules whiqh requires the presence of the 
e candidate or his agent at the time of the recording of the votes by the 
illiterate voters. 
T. M. Krishnaswami Aiyar and T.M. Ramaswami Atyar for 
Petitioner. 
T. Rangachariar and V. N. Venkatavaradachariar for Res- 
pondent. 
N. S. — 


Beasley, J. è 
C. S. No. 356 of 1927. ° 
30th March, 1928. 
Madras City M ynicipal Act, Ss. 129 and 349—Bye-laws tramed 
by Corporation regarding refund of timber taxes—Legality. 


The Corporation has power under Ss. 129 and 349 of the City 
Municipal Act to frame by®-laws imposing conditions regarding the re- 
fund of timber taxes. 

K. Rajah Aiyar and V. Ramaswami Aiyar for Plaintiff. 

S. Rangasemi Aiyangar and BP, Chgkrapani, Atyangar for 
æ Defendant. 

N. S. —— 


x 
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Devadoss and 
Jachson, JJ. C.R. P. No. 843 af 1927. 
14th March, 1928. 


Provincial Insolvency Act—Ss. 28 and 78—Limitation Act, 
S. 15 —Voney dus on accounts—Subsequent adjudication—Suit filed 
Jor recovery af money against insolvent with leave of court before 
annulment—lf insolvency stops running of limitation. 

The defendant owed money to plaintiffon accounts which were 
settled on 16th August, 1923. The defendant was adjudicated insolveht 
on and February, 1924. Defendant applied for discharge in insolvengy 
which was refused. Plaintiff obtained leave of couré to sue defendant on 
a2nd September 1926 and filed the present suit on roth January, 1927. 
The question arose if the suit was barred by limitation and whether 
insolvency operates as a stay of suits. The lower court decreed the suit. 


Held (on revision) that the mere fact of insolvency will not operate 
as a stay of all proceedings against the insolvent, and as time had 
already begun to run prior to insolvency and as there was no annul- 
ment of adjudication, S. 78 of the Provincial Insolzency Act will not 
save limitation. 

L. R. (1914) 2 Ch, 68 and L L. R. 42 M. 319=36 M.LJ. 104, 
followed, 

K. P. Ramakrishna Aiyar for Petitioner. 

K. Kuittkrishna Menon for Respondent. 





N.S. i 
Wallace and Tiruven- e 
kata Achariar,J J. A. S, No. 355 of 1922. 
arst March, 1928. 


Limitation Act, Aris. 14, 120,142 and 144—Village service 
inam in permanently settled estato—Enfranchisement by Govern- 
meni—Suit by owner of the .estate—Limitation—Madras Pro- 
pristary Estates’ Village Service Act (II of 1894), S. 17—Validity 
of the esfranchisement—Buarden of proof—Paimash rekisteri 
Probative value of. 


Certain village service inams in the Pithapur and Palivela Estates 
were enfranchised by the Government under S.17 of the Madras Pro- 
prietary Estates’ Village Service Act (II of 1894). The enfranchise- 
ment was declared to come into effect on 1st January 1907. In accor- 
dance with the requirements of S. 80 of the Civil Procedure Code, notice 
of suit was given by the Zamindar to the Government on 24th December, 
1918, questioning the validity of the enfranchisement and a suit was 
filed by the zamifdar on rst March 1919 against the Government and 
inamdars for a declaration that the enfranchisement was invalid, for an 
injunction restraining the Government from collectng quit rent or other- 
wise interfering with the exercise by the plaintiff of his rights in the 
land and for such possession of the lands as the plaintiff may be found 
to be entitled to. It was contended for the Government that the suit 
was barred by limitation either under Ar® 14 of the Limitation Act or 
i under Art. 120, 


Held :—(ı) that the enfranchisement was really unauthorised as 
alleged by pe Peni as ft was void and without qurisdiction and it 
N C -~ 
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was unnecessary to set it aside and that therefore Art, 14 was inappli- 
cable ; : : . i 


(a) that the suit was in substance a suit for a possessory relief and 
was governed by either Art. 142 or Art. 144 and not by Art. 120: 


and (3) that the suit was therefore in time inasmuch as it was filed 
within 12 years excluding the two months covered by thé suit notice. l 


Case Law, reviewed. 


Held further, (on the merits). (i) that the village service inams 
ther than karnam service inams were taken into account at the time of 
k permanent settlement ; (ii) that they are not lakhiraj lands withm 
the meaning of S. 4 of the Madras Permanent Settlement Reg. XXV of 
1802 ; (ili) that they could be enfranchised by the Government under 
S. 17 of the ‘Madras Proprietary Estates Village Service Act II of 1894 
only, when they were granted or continued by the state within the 
meaning of that section; (iv) that the. burden of proving that they were 
not so granted or continued lay on the person questioning the validity of 
the enfranchisement which is prima facie evidence that the conditions 
laid down in S. 17 exist. J 
, Case law, considered. 


Their Lordships further considered the probative value of. paimash 
registers in deciding whether a particular inam is pre-settlement or post- 
settlement. 2 

The Government Pleader instructed by C. V.eHarthara Atyar 
for the Government (Appellant). 

e 
A. Krishnaswams Aiyar and V. Govindarajachari for Res- 
pondent. ee ky 


t 


N. S. ° i == 
Madhavan Nair nd |) < 
Jackson, JJ. | C.M.S. No. 224 of 1927 and: C. R P. 
27th March, 1928. No. 1719 of 1927. 


3 , , . 
` Surety hond—Strict construction. 


A gudgment-debtor was.released on the execution of.a bond by a 
surety to the effect that he will produce the judgment-debtor whenever 
called upon to do so till. the »judgment-debtor, who would apply to be 
adjudicated an insolvent, apply for discharge and order was. passed 
thereon. ‘The judgment-debtor was adjudicated an insolvent and sub- 
sequently put in ‘an application for discharge. But this application 
was dismissed on opposition by’ some creditors. É : 
| Held, that a surety bond must be, construed strictly and’ on the con- 
struction of this bond the s rety must be taken to have complied with 
the terms of the bond when e insolvent put in application for dis- 
charge and appeared before the Court ,though the order that was 
passed was one dismissing the petition. 

Srintvuasaraghavan and Thiagarajan for Appellant. 

K. Bhashyam Aiyangar and T. R. Srinivasan for Respondent. 

` Í N.’'S. > g . e 
vcy Ta yee 16 ‘ 4 1 : ‘ 
°. e 
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Phillips and 
Rally, JJ. | C. M. P. No. 5080 of 1927. 
28th March, 1928. 


Civil Procedure Code, S. 109— Application for leaveto ap- 
peal to Privy Council--Appeal dismissed on the ground of appellant 
having commitied contempt of court—Apflicant still in contempt 
onthe date of the filing of the application—Effect. ` i 


An Appeal was dismissed by the High Court on the ground that the ° 
appellant had committed contempt of court by not.obeying the order of 
the Court and the appeal could not be postponed indefinitely to enable ° 
the appellant to comply with the terms of the order. An application 
for leave to appeal to the Privy Council against the dismissal of this 
appeal was filed. 


Held, that a party in contempt of Court had no right to come 
before the court and ask the court for any action tobe taken, though 
2s a defendant or respondent he would not lose the right to put forward 
any objection or plea in any proceeding pending against him, and as 
the applicant was still in contempt on the date of the filing of the appli- 
cation he had no right of audience and the application must be dismiss- 
ed. 


T. M. Krishnaswami Aiyar, K. Dgsikachart and K. Ramana- 
than Chettiar for Petitioner, 

C. S. Venkatachari and D. Ramaswami Aiyangar for Respon- 
dent. ii 

N.S. e 


The Chief Justice and 7 
Madhavan Nair, J. Crl. Revision Case No. 821 of 1927. 
and Abrial, 1928. 

Criminal Procedure Code, S. 162—Oral statêmenis made to 
the police by the prosecution witness while the casé was under 
investigatton—A dmissibility. ; 

. The quêstion as to the admissibility during the trial, of the oral 
statements made by a prosecution witness to the police while the case 


was under investigation was referred to a Full Bench. 
Nugent Grant and C. Sambasina Rao for Petitioner. 
The Public Prosecuto: for the Crown. 
N.S. 


Kumaraswams Sastri 
and Retlly, JJ. ° L. P. A. No. 13 of 1928. 
3rd April, 1928. 
Civil Procedure Code, O. 21, R. 66--Order relating tothe settle- 
meni of sale proclamation—A ppeal. 
Orders relating to the settlement of a sale proclamation under O. 21, 
R. 66, C. P. Code, are not judicial orders but Are merely administrative 


and ministerial ordefs and consequently are not appealable, unless they 
car be construed to fall under S. 47. 


27 M. 2159—14 M.LJ.°s7 (F. B.), followed. e 
e e 





ot 
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T. V. Venkatrama Aiyar for B. Venkatraman for Appellant. 
C. S. Verikatachariar for Respondent. 


N.S. = 


Devadoss, J. 
C. M. A. No. 395 of 1926. 


3rd April, 1928. 
Provincial Insolvency Act, S. 28—Hindu trading Jamily— 
Adjudication of manager as insolvent—Manager’s power to sell 
© family properties for debts—If vests in the Official Recetver. 
Where the manager of a joint Hindu trading family is adjudicated an 
insolvent, the power of the manager to sell the joint family properties 
for debts binding on the joint family vests in the Offcial Reciver, and 
the Official Receiver can exercise such power and sell the properties for 


such debts. 
Case law, reviewed. 
T. R. Arunachala Aiyar for B. Somayya for Appellant. 
V. S. Narasimhachari for Respondent. 


N. S. 
Madhavan Nair and z 
Jackson JJ. C. M. A. No. 467 of 1927. 
ath April, 1928. 
Execution—Application for transfer of decrees to another 
_ Court for execution—N otige to judgment-debtor—Objection by 
judgment-debior that decres not executable—Duty of court to 
decide, before ordering transfer. 
An application was filed for the transfer of the decree to another 
court for execugon. After notice, the judgment-debtor appeared and 
raised an objection that the decree was not executable. 


Held, that as, after notice, the judgment-debtor was bound to put 
forward all objections to the executability of the decree, the court was 
bound to decide on the plehs raised by the judgment-debtor before 
ordering the transfer of the decree. 


47 M 641-47 M.L. J. 4 referred to. 
E. Vinayaka Rao for Appellant. 

A. Swaminatha Aiyar for Respondent. 
N.S. — 
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Ramesam, J. 
C. R P. No. 674 of 1927. 
ath April, 1928. 


Easements Act, S.1§—Inamdar using ramindar’s tank water 
for over 20 sedrs without assessinent—Right by prescription. 

An Inamdar has been using zamindar’s tank water for second crep 
for over twenty years freely without any assessment. The Zamindar filed, 
suits claiming compensation for unauthorised use of water. The Dis- 
trict Munsif applying 44 M. 534=40 M. L. J. 213 gave decree to thee 
plaintiff on the ground that the Defendants have not made out usage. 

Held that the decision in 44 M. 534=40 M. L. J. 213 was a case 
between landlord and tenant and had no application to this case. Held 
also that twenty years’ use of water certainly will make out an easemen 
by prescriptive right. mos 

7 I. A. 240=6 Cal. 394 (P. C.), referred to. 

K. Kuppuswami Aryar for Petitioner. 

M. Venkatasubbaiah for A. Kitshnaswamt Atyar for Respon- 
dent. 


Phillips and Madhavan P 
Nair, JJ. C. M. S. A. No. 116 of 1927. 
10th April, 1928. 


Limitation Act, S. 15 and Art. 183, cl. (s}—Application for 
execution by attaching decree-holder--Execution Petttion filed 
more than three years after prior Execution Petttion—Interim 
injunction got by attaching deorse-holder against judgiment-debtor 
—If saves limitation. . 


An attaching decreee-holder applied for execution of attached 
decree more than three years after the prior Execuli8n Petition. Before 
he got a final decree ın his own suit he bad got an interim injunction 
against the decree-holder of the attached decree preventing him from 


executing his decree, and relied upon the injunction to save limitation 
a e 


under S. 15 of the Limitation Act, 

Held, S. 15 of the Limitation Act applied and the present Kaecu- 
tion Petition was within time as the injunction prevented execution of 
the decree by the decree-holder and the attaching decree-holder was a 
representative of the original decree-holder and could not execute the 
decree himself, 

K. P. Ramakrishna Atyar for Appellant. 

V.P. Kartunakaran Nambiar for Respondent. 

Ld 





Ranesam, J. 
S.A. No. 415 of 924. 
11th April, 1928, 

Limitation Act, S. 20 and Art. 149—,Suit against assignee of 
Government—Aeknowledgment of title of Governmeni—If saves 
dimiiation. 

Ina suit against an agsignee (Pattadar) from Government, ap 
acknowledgment by plajntiff of the title of Governmer saves limitation 
and the assignee has a fresh period from that date. 

N. R C. 

e 


=» 
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Semble. When an assignee is in possession, and a suit is brought 
against him, whether tne 72 years’ period or 60 years’ period will apply. 
30 Mad. 245=17 M. L. J. 174, referred to 


The Advocate-General (C. V. Ananthakrishna Aiyar) and K.P. 
Ramakrishna Aryar for Appellant. 
K.S. Jayarama Atyar for Respondent, 


The Chief Justice ~ 4 
Odgers, J. e A. S. No. 235 of 1924. 
11th April, 1928. 
Transfer of Property Amendment Acts(XXVII of 1926 and 
X of 1927)—If retrospecttve—Signatures of registering officer and 
identifying witnesses—If amount to attestation. 


Their Lordships referred for the decision of a Full Bench the follow- 
ing questions :— 

(x) Whether Acts XXVII of 1926 and X of 1927 are retrospective 
in their nature so as to apply to the documents executed on a date prior 
to their coming into force. 

(2) Whether the signatures of the registering officer and of the 
identifying witnesses affixed ib the registration endorsement under 
section 58 of the Indian Registration Act amount to a sufficient attesta- 
tion within the meaning of section 59 of the Transfer of Property Act 
read with the aforesaid amending Act. 

(3) Consequently whether App. 170 of 1925 (decision of Phillips 
and Odgers, JJ., to the effect that the above Acts were not retrospective) 
was rightly.decided ? 

T. V. Venkatarama Aiyar and T. V. Ramanatha Atyar for 
appellant, e 

T.V. Muthukrishna Aiyar, N. Muthuswami Atyar, T.S. Subra- 
mania Aiyar and T. S. Srinivasa Atyar for respondents. 








C. R. P. Nos. 1027 and 1028 of 1924 


Venkatasubba Rao, JJ. and 301 of 1927. 


rath April, 1928. 

Civil Procedure Code, S. 113—Governinent of India Act, 

S. 107—Orders of the Board of Revenue under the Madras Estates 
Land Act—If revisable by the High Court. 


Phillips and Odgers, JJ.—The Board of Revenue is nota civil 
court subordinate to the High Court and orders passed by the Board 
under the Madras Estates Land Act are not revicable by th#High Court. 

49 M. 499, overruled. 

Venkatasubba Rao, J.—Orders passed by the Board of Revenue 
under Ss. 190 and 205 of the Madras Estates Land Act are capable of 
being revised by the High Court, as the Board of Revenue acting under 
these sections is a civil courk 


“ Phillips, Odgers and | 


A. Krishnaswami Atyar and C. Sambastva Rao for Petitioner, , 
T. R. Venkatarama Sastri with the Government Pleader and 

b. Jagannadha Das for Respondent. d ° ; 
N.S. = : b 
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Kumaraswamt Sastri 
and Reilly, JJ. S. A. No, 1468 of 1923. 
16th April, 1928. 


Ciril Procedure Code, Order 22—Death of a respondent in 
an apbeal—A pplication to bring on record legal representatives— 
Notice to other respondenits—Necesstty of. 


Where one of the respondents in an appeal dies and an application® 
is filed to bring his legal representatives on record notice of the appli- | 
cation must be given to the other respondents in the appeal But, where 
the deceased respondent’s interest in the appeal was not adverse 1o that 
of the appellant and notice of the application was not given to the 
other respondents before bringing on record the legal representatives, 


Held, that the appeal did not abate by reason of: the failure to give 
the notice, as the appeal could have been proceeded with even if the 
deceased respondent had not been made a pa.ty to the appeal. 


C. S. Venkatachariar, L. S. Veeraraghaca lyer, and D. Rama- 
swami Atyangar for Appellant. 


K. S. Jayarama Atyar, A. Ramakrishna Aiyar, K. P. Rama- 





krishna Aiyar, and M.S. Varadachari for Respondents. ° 
N. S. s 
Phillips and Odgers, 
; JJ. A. S. Nos. 130 and 193 of 19324. 
19th April, 1928. ° 


Madras Rivers Conservancy Act, Ss.11 and 16—Government 
taking possession of river—Possession of lankas demânded by 
tamindar—Delay in delivering possession—Zanindar’s right to 
mesne profits. ° . 


Where the Government took possession of a river under the statu- 
tory powers conferred by the Madras Rivers Conservancy Act and 
possession ef certain lankas newly formed in the said river was demand- 
ed by the Zamindar who was entitled to them and the Government 
delayed delivering up possession of the said lankas for over a year after 
such demand : 


Held, that the Zamindar was still not entitled to mesne profits for 
that year as he had not asked for permission to cultivate, as he ought to 
have done under S. 11 of the Madras Rivers Conservancy Act, and as 

“the liability for damages under S. 16 of the said Act arises only ona 
wrongful refusal uf sych permission. 
A, Krishnaswami Atyar and V. Govtndarajachar' for Zemindar. 

The Government Pleader for the Government. 

N.S. 


The Chief Justice and 
Madhavan Nair, J. L, P. A. No. 804 of 1925. 
. 20th April, 1928. 
e 
Insolvency—After-acquired properties of insolvent—Richt ofe 
undischarged insolvent Po mdintain broceedingsin cBurt regarding. 


e e 
Their Lordships referred the following question to a Full Bench — "~ 
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“Is it open to an undischarged insolvent to maintain proceedings 
in Court regarding his after-acquired properties subject to the right of 
the Official Receiver to intervene in such proceedings ?” 


V. Ramaswami Atyar for K. Rajah Aiyar for Appellant. 
S. T. Srinivasagopalachari and R. Gopalaswami Aty ingar for 
Respondent. 
* N.S. —— 


s Odgers, J.. 2 
| C. R. P. Nos. 565 and 703 of 1927. 
23rd April, 1928. < 
Civil Procedure Code, S. 152—Decree against a person— 
Application for amendment to change the name into one with an 
alias—If can be granted. 


Where a decree was passed against one Ramachendrayya and it 
was sought to be amended into one against Ramachendrayya alias 
Chendrayya in order that execution might issue against the respondent 
on the ground that he went by both names : 


Held, the petition was not maintainable under S. 152 of the C. P. 
Code as there was no clerical or arithmetical mistake nor an accidental 
slip or omission. 

as L. W. 102 and the cases cited therein distinguished as cases 
relating to the insertion of a wrong survey number by mistake where 
the identity of the property congerned was beyond dispute. 


V. Suryanarayana for Petitioner. 
V. Govindarajachari for Respondent. 
N. S. —— 


Phillips and 
Wadhavan Nair, JJ. S. A. No. 7 of 1928. 
26th April, 1928. 


Madras Local Boards Act, Ss. 104 (2) & (3) and 166—Licence 
—Meaning of. 


The word “licence” used in S. 104 (3) of the Madras Local 
Boards Act refers to the licence specified in sub-clause (2) of the same 
section, i.6., a licence issued by way of compounding toll-gate fees ; 
consequently, a licence issued under S. 166 of the Act to ply for 
hire or to take passengers is not a licence within the meaning of the 
word used in S. 104 (3) and a person who has oblained a licence under- 
S. 166 is not entitled to claim exemption from payment of tolls. 


T.M. Krishnaswamt Atyar for K. Rajah Atyar and R. Sundara- 
lingam for Appellant. 

P. Venkatramana Rao and P. K. Janakiraman for Respondent. 

N, S. 
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Devadoss, J. 
CrL Rev. Case No. 828 of 1927. 
16th April, 1928. * 


Village Courts Act—Village panchayat court--Power 10 take 
bond from accused for appearance. 


A village panchayat court has no power to take a bond from the, 
accused to enforce his appearance on future adjourned dates, after 
the accuced appears before the court?n pursuance of the summons. Nn 


A. C. Sampath Atyangar for Petitioner. g 
The Public Prosecutor for the Crown. 
N. S. 


Phillips, Ramesam and 


Madhavan Narr, JJ. | C. M. A No. 209 of 1927. 
17th April, 1928. 


Civil Prvoeduse Code, Order 23, Rule 3—Pending siuit—Re- 
ference io arbitration without order of courl—Award not agreed 
to by the parties—If can be filed as an agreenent. 


‘The award passed by the arbitrators on a reference by the parties 
in a suit without the order of the court can be filed in court as an 
agreement or compromise of the suit under Order 23, Rule 3, C. P. 
Co 'e, even though the parties do not agree to the award. 

P. Somasundarani for Appellant. 4 

T. M. Krishnaswant Atpar for Respondent. 

N.S. 


The Chief Justice and 


Madhavan Nair, |. | O. S. A. No. 121 of 1926. bd 
r7th Aprtl, 1928. 


Hindu Law —Joint family business—Trade carried on by 
manager of joint Hindu familp—When binding on minors. 


The test to find out whether a business started by the managey of a 
joint Hindu family is a joint business on behalf of the family or not is 
whether the adult co-parceners participated in the business or acquiesced 
in the same. 

S. Dordaiswami Atyar for Appellant. 


K.S. kK rishnaswamt Aiyangar for Respondent, 
N.S. poe 


The Chief Justice and 
Madhavan Natr, J. | O. S. A. No. 6 of 1928. 7 
18th April, 1928. 
Madras District Municipalities Act, 8s. 92 and 350— 
“Transact business’—Meaning of—Simit for refund of tax collected 
more than six months prior to the institugton—Limttation. 


. "The words ““ tfansact business’ in Section 92 of the District Muni- 
cipalities Act have the same interpretation as the words "carry on busi- 
ness ” which occurred in the old Act of 1882, and musy be interpreted 7 
according to thg English decisions under the English Income Tax Act 
so as not to include any and every case where some business transac. “== 
tion takes place within the Municipal limita,- 

NRC 








48 

A suit for refund of profession tax collected more than six months 
prior to the institution of the suit on the ground that the tax has been 
illegally collected is in the nature of a suitfor money had and received 
and consequently is not barred by limitation. l'he cause of action for 
such a suit is really based on the equity attaching to the parties who 
received the payment and the suit is not one based on any implied con- 
«tract or tort. | i 
T. M. Krishnaswami Aiyar for Appellant. 
Vere Mockett „and R. N. Aiyangar for Respondent. 


N.S. ; 
Devadoss, J. 





| C. R. P. No. 562 of 1928. 
19th Aprtl, 1928. A 


Madras Local Boards Act, Ss. 56 and 57—Election enquiry 
rules—Rule No. 11—Vembers of board ceasing to be members for 
fatlure to attend meetings—Jurisdiction of District Juige to en- 
quire into—V oting by ballot—Admissibility of oral evidence, 


At the time of an election of a p'esident to an Union Board objec- 
tion was raised on behalf of ope of the candidates that two of the 
members were not entitled to vote as they had lost their seats by failing 
to attend meetings for three consecutive months. The objection was 
overruled and one of the candidates was declared elected as president. 
Thereupon the defeated candidate put in a petition to the District 
Court to declare the election vdid. The Distaict Court held that the 
two members who had participated in the election had no right to do so. 
Against this a Revision Petition was filed in the High Court. 

Held (1) that the two alleged disqualified members having been 

° restored to their eoffices by the board at a second meeting after they 
ceased to be members, they must be deemed to be qualified members to 
take in the meeting at which the election was held ; 

D That the question as to the disqualification of the members 

e must be investigated on a petition presented by the board or bya 
member and the District Judge had no jurisdiction to deride this 
question ; 

. (3) The restoration of the members by the board was not wira 
vires though it might be irregular ; 

(4) That as the election was by a secret ballot the District Court 
acted illegally in taking oral evidence regarding the ballot ; 

(5) That therefore the order of the District Court must be set 


aside. 
T. R. Venkatarama Sastri and K.S. Sankara Afyar for Peti- 
tioner. 
T. M. Krishnagwami Aiyar and N. S. Srinivasa Aiyar for 
Respondent. 
N. S. — 
Beasley, J. S 


| C. S, No. 197 of 1927. ; r 
~ 19th April, 1928. l MA 
Madras CAy Municipal Aot—Plåces used for the storing of 
woe liguors—Right to levy license fees—Arbiirary increase of assess- 
ment—Legality. 
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The Corporation is empowered to levy an assessment for each 
place in which liquor has been stored by a company. But when the 
Corporation suddenly increased the assessment from Rs. 25 to Rs. 100 
in respect of each place ot storage ; ` 

He'd that the increased assessment was made arbıtrarily and was 
liable to b> set aside in a suit by the Company against the Corporation. 

Vers Mockett for Plaintiff. 

S. Rangaswami Aiyangai' and R. Chakrapani for Defendant. 

N.S. s 
Kumaraswant Sastri 
and Reilly, JJ. | A. S. Nos. 100 and rox of 1925. 
19th April, 1928. 

Limitation Act, Arts. 66 and 116—Registered mortgage—Per'- 
sonal covenant—Suit for enforcement of—Li imitation. 

The article of the Limitation Act applicable to a su't to enforce 
a personal covenant ina registered mortgage deed 1s Art. 116 and not 
Art. 66 and consequently the period of limitation is six years. 

53 LA. 134: § Pat. 585 : 51 M.L.J. 82 (P.C.), explained. 

Case law reviewed. é 

G. Lakshmanna for Appellant. 

A. Krishnaswayt Aiya, T.V. V enkaiarama Aiyar, T.V. Rama- 
natha Aiyar and M. Veukatasubbiah for Respondents. 

N.S. li 


Devadoss, J. 








| CrL R. C. Nos. 969 to 971 of 1937, 
19th April, 1928. 


e 

Criminal Procedure Code, Ss. 265 and 366—Bench Magis- 
trates—ĦMajoriiy voting for conviction and minority for acquittal 
—Record prepared and judgment delivered by the President 11 
the absence 8f the other smagistrates—Judgment signed only by the 
Prestdent—Legaltiy. 

In a case tried by a bench of nine magistrates it appeared that, 
after the conclusion of the trial, votes were taken and five voted for the 
conviction while four were for acquittal; after the trial was over all the 
magistrates left the Court, and the President subsequently prepared the 
record and wr ste the judgment and delivered the same in the presence 
of the complainant and the accused at about 8 p.m. in the absence of 
the other magistrates who had already gone away on account of the 
lateness of thé hour. - 

Held, on revision, that, though the record and the judgment pre- 
pared and signed by the President was not illegal having regard to 
Section 366 of the Criminal Procedure „ode, it was essential that at the 
time when the judgment was delivered all the magistrates should be 
present, and consequently the judgment in the present case is not a 
proper judgment and the action of the President amounted to an 
illegality and the conviction must be set aside and re-trial ordered. 

V. L. Ethiraj and A. Rangaswami Aiyangar for Pgtitioner. 

The Public «Prosecutor for the Crown. © 

N.S, 
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Phillips and Od gers, Ñ 
Jd. | C. R. Ps. Nos. 1631 to 1635 of 1927. 
a3rd April, 1938. 

Wadras Hindu Religious Endowments Act, Ss4a and 84 (1)— 
E idowment board whether a Court—Temple declared to be publte 
hy the board—Application for declaration that Temple is private 

e —Conurt- fea, 


A A temple was ‘declared to bea public temple by the Religious 
Endowments Board. T'hereupon an application was made to set aside 
the decision of the Boud and fora declaration that the temple is a 
private temple. 

Held, that the Religious Endowments Board was not a Court and 
consequently Art, 17 (1) of the Court-fees Act was not applicable but 
Art. 17 (a) (1) was the Art. which would apply. 

K. Krishna Menon for Petitioner. 

P. Venkataramana Rao for Respondent. 

NS. 
Rainesam, Waller 

and Jackson, JJ. | Cri. R, C. No. 821 of 1927. 
asth April, 1928. e 

Cil. Procedure Code, S. 162—0ral statements made to Police 
conducting investigalson —Admissibility of, . 


The words “such statements” in the latter part of S 1620f the 
Crl. Pro. Code include oral as well as written statements to the Police 
and they cannot be given in evidence in the trial in corroboration of 
the prosetution witness. 

Nugent Grant ant C. Sambasiva Rao for Petitioner. 

The Public Prosecutor for the Crown. 





[END or Vor. LIV] oa 


THE 


MADRAS LAW JOURNAL 
° REPORTS. 


EDITORIAL COMMITTEE : 
Dewan BAHADUR L. A. GOVINDARAGHAVA AIYAR, B.A., B.L, 


Mr. B. SITARAMA RAO, B.A., B.L. 


Rao BAHADUR S. VARADHACHARIAR, B.A., B.L, Editor-in- 
Charge. 


Mr. K. V. KRISHNASWAMI ATYAR, B.A, B.L. 


„ A. KRISHNASWAMI ATYAR, BA, BL. 
ec REPORTERS 
Me. K. J. RUSTOMJI, BARKISTER-AT-LAW, Privy Council. 


» A. S. VISVANATHA ATYAR, BA, BL, High Court. 
» C. A. SESHAGIRI SASTRI, B.A, B.L., 


” 


» S. PANCHAPAGESA SASTRI, B.A., M.L., 


” 


» N. SWAMINATHA AIYAR, BA, M.L, 


” 


Volume hlV 
Jdanuapy—dune, 1928. | 





PUBLISHED BY 
Mr. R. NARAYANASWAMI ATYAR,*2.A., B.L., 
Vakil, High Court, Mylapore, Madras. 





PRINTED AT THE Manora Law JournaL PRESS, MYLAPORE,” 
5 {All Rights Reserved.) 


JUDGES OF THE HIGH COURT, 


2— 


JANUARY—JUNE, 1928. 





CHIEF JUSTICE , 


¿ The Hon'ble Sir Murray Coutts-Trotter, Kt., M.A. (Oxon), 


F.M.U. (Barrister-at-Law). 


PUISNE JUDGES : 


The Hon’ble Sir William Watkin Phillips, I.C.S. (Bar.-at-Law). 


” 


Sir 


Mr. 


Calamoor V. Kumaraswami Sastriar, Kt. (Dewan 


Bahadur), B.A., B.L. 


. Vepa Ramesam, B.A., B.L. 


. Charles Edwin Odgers, M.a., B.c.L. (Bar.-at-Law). 


. M. D. Devadoss (Barrister-at-Law) . 
. M. Venkatasubba Rao, B.A., R.L. 
. Ee H. Wallace, I.C.S. 


_H. O. C. Beasley (Berrister-at-Lew). 


. D. G. Waller, I.C.S. 


. C. Madhavan Nair (Barristcr-at-Law). 


A 


. G. H. B. Jackson, I.C.S. _ 
. H. D. C. Reilly, I.C.S., Tempy. Addl. 


. e £ 
C. R. Thiruvenkatachariar, B.A, B.L. (Dewan 
Bahadur), Tempy. Addl. 


ADVOCATE-GENERAL . 


. T. R. Venkatarama Sastri, B.A,eBL, (Resigned). | 


Ç. V. Ananthakrishna, Aiygr, BA, B.L. 





TABLE OF CASES REPORTED. 





PRIVY COUNCIL. ` 


Abdur Rahim v. Syed Abu Mahomed Barkat Ali Shah . 

Ardeshir Bhicaji Tamboli v. The Agent, G.I. P. Ry. Com- 
pany, Bombay 

Balaram v. Naktu 

Benoy Krishna Mukerjee v. Satish Chandra Giri 

Bhagwan Singh v. Ujagar Singh 

Bhogilal Bhikachand v. The Royal Insurance Company, 
Limited 

Bissessar Das Daga v. Emmanuel Yas . 

Chockalingam Chettyar v. E. N. M. K. Chettyar Firm .. 

Chockalingam Chetty v. Seethai Ache 

The Commission&r of Income-tax, Bombay v. The Western 


India Turf Club, Ltd. r 
Dinohamy v. Balahamy Es 
Jewan Lal Daga v. Nilmani Chaudhuri ry 


Jijibhoy N. Surty v. T. 8. Chettyar 

Khushaldas Gokaldas v. Chimanlal Kalidas ° 

Konammal v. Annadana Jadaya Gounder 

Kumar Baijnath Prasad Singh v. Kedar Nath Gonka 

Madhavmao Ganpatrao Desai v. Raghunath Agaskar 

Maganmal v. Darbarilal Chowdhry 

Martand Rao v. Malhar Rao 

Ma Saw Kin v. Maung Tun Aung Gyaw 

Musa Miya v. Kadar Bax 

Musammat Bhagwati v. Banarsi Das 

Musammat Hussain Bibi v. Sayad Nur Hussain Shah 

Mussamat Ramanandi Kucr v. Mussamat Kalawati Kuer 

Muthu Chettiar ve Meenakshisundaram Aiyar 5 

Puran Chand Nahatta v. Monmotha Nath Mukerjec .. 

Sime, Darby and Company, Limited v. The Official 
Assignee of the Estate of Lee Pang Seng 

Sri Rani Chatra Kumari Devi v. Broucke 

Sukdevdoss Ramprasad v. Govindoss Chathurbhujađoss 
& Co. : 

‘Sunder Mull v. Satya Kinker Sahana 

Sunmonu v. Disu Raphael ` 

Thakur Bhagaran Singh v. Darbarsingh 

Venkat Subba Shrinivasa Hegde v. Subba Rama Hogdo . pa 


VoL. bIV—D 


we” 


iv 
FULL BENCH. 


The Commissioner of Income-tax, Madras v. Ibrahiiisa 
Ravuttar 

The Commissioner of Income-tax, Madras v. Muhammad 

« Kasim Rowther 5 

The Commissioner of Income-tax, Madras v. Muhammad 

° Kasim Rowthgr 

The Commissioner of Income-tax, Madras v. Messrs. Sheikh 
Abdul Kadir Marakayar & Co. 

The Commissioner of Income-tax, Madras v. Soma- 
sundaram Chettiar 

Mooka Kone v. Ammakutti 

Sonachalam Pillai v. Kumaravelu Chettiar 

‘Subramania Aiyar v. Sabapathi Aiyar 


HIGH COURT. 


R. K. Abdul Rahim Sahib 4 Co., In the matter wi 

Abdul Sathar, In re “a 

Achuthan Nair v. Mangir kalah 

Alwar Chetty v. Jagannatha Ayyar š 

Appala Naidu, In re 

Arunachala Iyah v. Louis Dreyfus & Co. 

Arunachalam Chettiar v. Namakkal Union Board si 

‘Athimoolam Pillai v. The Secretary of State for India in 

‘' Council 

Athimoolam Serfai v. EAER Kone 

Badri Narayana v. Srinivaså Rao 

Bitchalugadu, In re ia 

~Bodapati Adenna v. Bodapati Chinna Ramayya ae 

Bommadevara Naganna v. Pattabhiramayya 

The Cannanore Municipal Council v. Kuniyil Anandan: . 

The Chairman, Municipal Council, Conjeevaram y. Nagos 
wara Iyer 

Chockalingam v. Duraiswami 

C. Cunniah Company, In re 

Doraiswami Gurukkal v. Subramania Gurukkal 

Gamini Rangayya v. Rajahmundry Municipal Council e e. 

Giridharadoss Company v. Appadurai ; 

Gopalakrishnaswami Naicker v. Srinivasa Aiyangar 

Gopalakrishnayya v. Gopalan 

Govindarajulu Naicker v. Kassim Sahib 

Hanumantha Goundan v. Doraiswami Pillai 


Ibrahim Sahib v. Achi Thayarammal . 
Jagannadhaswamy Naidu v. Manikyam 

“Kader Batcha Sgheb, In re ° Da 
Kanakamma v. The Secretary of State 6 e.. 


Kanthavadivelu Mudaliar v. Ramaswami Mudaliar 


PAGE 


219 


Krishnaswami Naidu v. Karuppan Chettiar 
Kumaraswami Asari v. Lakshmana Goundan 


Lalamma, Inre 

The Madura, etc., Devasthanams v. The Madura Municipal 
Council 

Manakkal Maheswaram  Nambudripad ~v. Velappe 
Menon . 


Martirosi v. Subramanian Chettiar 

Maneckji Rustomji v. Wadia 

Meenal v. Govindasami Naidu 

Mosafkanni Ravuthar v. Doraisami 

The Municipal Council, Cuddalore v. Krishnan Nambiar . 

Muniswami Mudali v. Meenakshi Ammal 

Muniswami Mudaliar v. Rajagopala Mudaliar 

Muthukathan Ambalagaran v. Gopinada Atyar 

Narasa Reddi v. Mohammad Ayoob Sait 

Narayanan Nair v. Paru Ammal 

Narayana Patrudu v. The Manager of Peda Marangi 
Estate 

Narayana Rao v. Sree Rajah Vasireddi Sri Gin 
Mouleswara Prasada Bahadur 

Narayanaswami Chetty v. Ramaswami Chetty sed 

Nallaperumal Billai v. Sakul Hamed Maracayar an 

Padmanabha Ayyar v. Sitarama Ayyar 2 

Parthasarathi Naicker v. Krishnaswami Aiyar e 

Perumal Nadan, In re 

Ponnuswami ka v. Thg British India Steam Naviga- 
tior Co., P 

The Public AT v. Palaniyandi Naicken 

The Public Prosecutor v. Ramasubbayya Chetty 

The Public Prosecutor v. Ratnavelu Mudali 

Rajagopala Naidu v. Subbammal 


Rajah Saheb of Vizianagaram v. The Sub-Colleetor of Bor- 
hampore 

Raju Naidu v. Ķanakku Pillai 

Rama Aițar v. Sivagnanam Pillai 

Ramachandran v. Sabapathy Mudaliar 

Ramachandra Upadya v. Srinivasa Tantri, 

Ramakrishna Reddiar v. Kasivasi Chidambara Swamigal. 

Ramappa Naidu v. Lakshmanan Chettiar 

Rama Rao v. Somasundaram Asari ° 

Ramaswami Goundan v. Karuppa Mudali 

Rangaswami Aiyangar v. Somasundaram Chettiar 

Rattamma v. Krishntimufthi » 

Sadaka Muhammad®v. Hayath Batcha Sahib 

Sankunni Mannadiar v. Krishna Mannadiar 


we 


vi 


Sheik Dawood v. Velayuda Semmanotti 

Shiam Sundar Singh v. Jagannath Singh x 

Singara Mudaliar v. Govindasami Chetti 

Sonachalam Pillai v. Kumaravelu Chettiar 

Sowbagiammal v. Komalangi Ammal 

Srinivasaraghavachariar v. Rajagopalachariar 

Srinivasa Ayyar v? Lakshmi Ammal 

Srinivasa Rao, In re 

Subbiah v. Bala Tripurasundara Boyamma 

Subramania Aiyar v. Rama Aiyar 

Subramanian Chetty v. Sivaswami Chetty 

Sundara Raju Dikshatulu v. Seshadri Dikshatulu 

Timmaraju v. Narasimha Raju 

Tirumala Reddi Chinnappa Reddi v. Kolakula Thomasu 
Reddi sie 

Vasudeva Rao v. Sakaram Row 

Venkatarama Ayyar v. The Official Receiver, Tinnevelly . 

Venkatrayudu v. The Maharaja of Pithapuram 

Vitta Venkatachalam v. Sivapuram Subbayya 

Yelumalai v. Kuppamma 


TABLE OF CASES CITED. 


PAGE 

- A 
A. G. v. Hiteheoek, (1847) 1 Ex. 91:154 E. R. 88 562 
Abbireddi v. Venkata Reddi, (1925) 61 M L J 60 847 


Abdul Haq v. Muhammed Yahya Khan, (1923) 4 Pat. L ¥ 558 .. 415, 418 


419, 422 

Abdul Hussein Khan v. Sonn Dero, (1917) LR 451A 10:7 LR 45 

CaL 450:3 M L J 48 (P. 0.) . 184, 195 
Abdul Khadar v. Official Assigneo, Mndras, (1916) I L R 40 Mad. 

810 . 719, 720 
Abdullah Khan v. Bashart Hussain, (1912) L RB 40 I A 81: ILR 86 

All 48: 25 M LJ 91 (P O) .. 529, 580 
Abhiram Dass v. Gopal Dass, (1889) I L R 17 Oal. 49 884 
Abraham v. Sookias, (1928) I L R 61 Cal 887 849 
Abu Backer Sahib v. Secretary of State, (1909) I L R 84 M 505: 20 

M L J 288 (F B) ys 701 
Adair v. New River, (1805) 11 Vee 429 : 82 E R 1158 a- 28 
‘Afzal v. Ram Kumar Bhudra, (1886) I L R 18 Cal 610 684 
Ahmad Thambi Maracayar 5. Basava Meracayar, (1922) T L R 46 Mad 

128: 44 M L J 09, 271 
Allahabad Bank, Ltd., Bareilly v. Bhagwan Das Johari, (1925) I L B 

48 A 348 675 
Ameeroonissa Khatoon v. Abedoonissa Khatoon, (1875) LR2IA 87 

at p. 104 659 
Amodu Tijani v. The Secretary of Boutheru Nigeria, (1921) L R2 A o i 

899 . 8965, 896 
Amolak Ram v. Lachmi Narain, (1896) I L R19 A 174 at 189 .. 688 
Anandrao Rhikaji Phadke v. Shankar Daji Charya, (1888) TL R7 

Bom 828 at 828 .. 20, 24 
Anandrao Ganpat Rao v. Wasantrao, (1907) 9 Bom L R 595 z 260 
Anjaneyulu v. bri ri Venugopale Riese MUN, Ltd., (1922) I L R 45 Mad 

620: 42 M L J 477 (F B) x 80 
Annadana Jadaya Gounder v. Konammal, (1922) 17 L W 107 805 
Annamalai Pattar v. Natesa Aiyar, (1914) M W N 792 158 
Annasami Pillai v. Ramakıishna Mudaliar, (1900) I L R 24 Mad 

219:I11MLJ1 486 
Annie Besant v. Narayaniah, (1914) L R 41 I A 814:I L R88 Mad 

807 :27 M L J 80 (P C) 4 146 
In re Appleton, Freneh and Bornfton, Ltd., L B (1906) 1 Ch 749. ds 721 
Arjun Singh v. Mussamat. Parbati, (1922) 7 L R 44 A 687 at 689 . 651 
Arumugam Chett# v. Muthu Koundan, (1919) I L R 42 Mad 711: 87 

ML J 166 (F B) 758 
Arunachallam Chettiaı v. Mangalam, (1915) I L R 40 Mad 640 : 81 

M L J 168 877 
Arunagiri Mudaliar v. Kandaswami Mudaliar, (1928) 19 L W 418 . | 846, 848 
D. K. Asher v. V. C. Gopalaratuam, (1927) 52 M L J 192 : 712 
Ashutosh Dutt v. Doorga Churn Chatterjee, (1879)°L R 6 I A 182: 

* JL RO Cal 488 (P C) 276 
Atmaram Sakharam v. Vaman Janardhan, (1924) I L R 49 Bom 888 

(F B) ©. > = ` 575 

e e B ~ 

Badri Narain v. Bheo Koer, (1889) L R17 TA1:1L R17 Cal 

512 (P C) es 847 


PAGE 
Baijnath Prasad Singh v. Tej Ball Singh, (1921) L R 48 I A 195: 

IL E 48 All 228 : 40 M L J 887 (P 0). 899, 511, 512 
Baiju Lal Parbatia v. Bhulak Lal Pathuk, 1897) ILB 24 O 885... 20, 29 
Bai Rewa v. Val Mahomed, (1922) I L R 46 Bom 1009 a 118 
Bal Gangadhar Tilak v. Sakwarbal, (1902) I L R 26 Bom 792 .. 885 
Bank of Bombay v. Suloman Somji, (1908) L R 85 I A 189 : 83 Bom 

1:18 ML J4% (PO) a 118 
Barton v. Fitzgerald, (1812) 15 East 580 ig 87 
Batchu Raju v. Raja Rao, (1911) 21 M L J 1081 872 
Batting Appanna v. Sree-manthu Raja Yarlagadda AA NAN 

linga Bahadur Zamindar Garu, (1917) 88 ML J 855 . 867, 871, 

878, 877, 878, 881 
Beer Kishore Suhye Singh v. Hur Bullub Narain Singh, 7 WR 502. 260 
Begg Sutherland & Oo., Ltd., In the Matter of, (1925) I L RAT AN 

716 + 6 
Behary Lal v. Juggo Mohan, (1878) I L B 4 Cel 1 is B84 
Betthiah Haj Oase, (1920) 24 O W N 857 (P 0) .. 611, 512 
Bhusan v. Norendra, (1920) 82 O L J 286 sis 649 
Bhut Nath v. Chandra Binode, (1912) 16 OL J 84 . 649, 650 
Bidhu Sekhar Banerjee v. Kuladeprasad Deghoria, (1919) IL R 46 

Oal 877 at p. 888 591 
Bishen Chand Basawat v. Nadir Hossein, (1887) LRISIA1: :ILB 

15 el 829 (P 0) in 277 
Bishan Chand v. Redha Kishen Des, (1897) I L R19 A 489 za 49 
Bishun Singh v. A W N Wyattẹ (1911) 14 O L J 515 p 650 
Breadalbane Cese, (1867) LR 1 H L (8 0) 188 . 888, 891 


Brij Narain v. Mangal Prasad, (1928) L R 51I A 189:ILR46 À 
95% 46 ML J 28 (P O). 
727, 785, 748, 744, 745 754, 788 760, 762, 764 


Brindaban Ohamira Saha v. Sureshwar Saba, (1909) 10 CL J 268. 887 
W W Broucke y. Bri Panch Rani Chattar Kumari Devi, (1925) ILR 

4 Pat 404 294 
Browning v. Wright, (1799) 2 Bos and P. 18 ste 87 
Buns! Koer v. Bheo Prasad Singh, (1879) I L R6 0148 ° ., 764 

. 0 

Cladius Ash, Sons & Oo. v. Inrleta Manufacturing Co., way 29 

RP Oat p. 476 1 645 
Ohandhan v. Bishan Singh, (1911) I L R 88 A 680 68, 73 
Chandrareka v. Secretary of State for Indie, (1890) IL R14 Mad 

168 5 548 
Ohandu v. Kunhamed, (1891) I L R14 M 884:1ML 7529 |, 15, 28 
Chatterput Singh v. Maharaj Bahadur, (1908) L R 82 IAj:ILR 

82 O 198 :18 M L J 125 (P 0) is 478 
Ohaytor v. Trinity College, (1796) 8 Anstr 841 ig 28 
Chenchayya v. Pichi Reddi, (1926) 52 M L J 158 453 
Ohenraya Goundan °v. Athappa Goundan, (1928) 18 L W 177. 14, 19, 28 
Cheria Pangi Achan v. Unnalachan, (1916) 82 M L J 828 is 688 
Chet Ram v. Ram Singh, (1922) L B 49 I A 298 ; ILR 44A 868 : 48 

M L J 98 (P QO) 758, 760 
K. K. 8. A. R. A. Ohettler v. Maung Myat Tha, (1926) 6 Bur oe 

LJ6 850 
Ohindan Namigar v. Kunhi Roman Nambiar, 61918) I L R 41 Mad 

577 at 681:84 M L J 400 (F B) e . 685, : 688 


Chowdhry Ohintamun Singh v. Musamat Nowlukho Konwarl, (1875) 
LRE32IA288:ILR1 al 158 (P 0) . 518, 516 


ix 


Pacz 
Chuudi Dutt Jha v. Pudmanand Singh Bahadur, (1895) I L B 22 

Oul 828 424 
Clissold v. Oratehloy, (1910) LB2K B 4 a 650 
Coekburn v. Thompson, (1809) 16 Ves 821:33 E R 1005 = 23 
Uolæs v. Reveneshear, L R (1907) 1 K Bl = 236 
Colins v. Simson, (1883) 11 Q B D 142 ice 41 
Collins v. The Vestry of Paddington, (1880) L B 5 Q B D 868 zi 237 
Colyer v. Finch, (1866) L B 5 H L O 909 681 
The Commissioner of Income-tex, Bombay v. Haji Jamat, (1924) 

I L E 49 Bom. 862 A 227 
Commissioners of Bewers of the City of London v. Gellatly, (1876) 

L B 8 hD 610 24 
Companhia de Mocambique v. British South Afilea Company, L R 

(1892) 2 Q B D 858 at p. 866 490 
Co-opergtive Hindustan Bank, Ltd. v. Bhola Nath Borooachi, (asi) 

19 0 W N 165 56 
Corea v. Appusamy, L R (1912) A O 280 5 897 
Coston v. Gorst, L B (1891) 2 Oh 78 ja 664 
In ro Cowasjee Oookerjee, (1888) I L B 18 Bom. 114 A 719 

D 
Dagdu v. Vanji, (1900) I L R 2A D 502 9 ba 664 
De Thoren v. Attorney-General, (1876) L R 1 A O 686 . 888, 891 
Dharamdas Kanshaladas v. Ranchodji Dayabhai, (1921) I L B 46 

Bom 200 at p. 208 591 

Dhunput Singh v. Parest Nath Singh, (1898) I L B. 21 Cal 180 . 10 

Bewa v. Joy Narain Das, (1912) 16 O L J 678 .. 59 
Dinabhandu Nande v. Ohamiraddi Miji, (1916) 84 I O 548 cd 591 
Dinaram Somani v..Bhim Bahadur Singh, (1928) 27 O W N 870 ..« 720 
Dooner v. Odlum, (1914) 2 Ir R 411 at 415 .. 85, 88 
Doraiswami Aiyar v. Bala Sundaram Iyer, (1926) 52 ML Je477 .. 450 
Duke of Bedford v. Ellis, (1901) App Oas 1 23 
Dulhin Mathura Koer v. ‘Bangridhari Singh, (1911) 15 OL 188. 447 

s = 

awards, In re, LR 8 Ch App 289 119 
Hideralie Steamship Company, Ltd. v. Borthwiek, L R (1906) A © $ 

98 5 87 
E!laiya v. Collector of Salem, (1866) 3 M H O R 59 (62) ar 85 
England v. Marshall, (1888) L B 40 Oh D 112 .. 128, 124 
Es parte Barrell : In ro Parnell, (1875) L B10 Ch App 512 5 :49 

F 
Fakir Nynar Muhamed Rowther v. Kandaswami Kulathu Vandan, 

(1909) I LeB 85 Mad 120 SA 656 
“Falls of Fttrlek,”” In re, (1894) I L B 22 Oal 511 s 596 
Fateh Muhammad v. Maya Das, (1926) 100 I O 184 ii B49 
Fasal Muhammad v. Phul Kuar, (1879) I L R 2 A 193 (F B) .. 700, 701 
Flower v. Sadler, (1882) L B10 Q B D 572 5. 211 
Franee v. Dutton, LR (1891) 2 Q B 208 Ss 171 
Frank Stewart Sandeman & Oo. v. Tyzack and ®Bromfoot Steam- 

+ ship Oo., Lid, L R (1918) A O 680 . 687, 689 
a 

Gamon v. Voinon, (1679) 2 Lev. 281: 83 B R 582 Yos 85 

In ro Gancahdas Panalal, (f08) I L R 82 B 108 os 719 


Ganga Dalal Rai v. Mussammat Gaura, (1916) I L B 88 All 469.. 548 


PAGE 
Ghazanfar Ali v. Kanis Fatima, (1910) L R 87 I A105: [ L R 82 
All 3845 : 20 M L J 5679 (P 0) si 893 
Girdhares Lall v. Kantoo Lall, (1874) L R 1 I A 821 at 881 .. 758 
Godavarty Sundaramma v. Godavarty Mangamma, (1916) 34 M L J 
558 . .. 68,72,78 
Gapelacharyulu v. Subbamma, (1919) I L R 48 Mad 487: 38 M L J 
498. 18, 16, 19, 28 
Gopalan v. Valia 'Fhemburathi, (1888) I L R 7 Mad 87 ; 17 
Gapale Row v. Maria Susaya Pillai, (1906) I L R 80 Mad 274 : 17 
ML J 225 i 858 
Gapal Das v. Mul Chand, (1926) I L R 7 Lah 399 mi 676 
Gopalji Kallianji v. Chaganlal Vitthalji, (1920) I L R 45 Bom 1071: 62 
Govinda Lal Das v. Shiba Das Chatterjee, (1906) I L B 83 Cal 
1828 na 52 
Govindarajulu Naidoo v. Ranga Rao, (1920) 40 ML J 124 iis 664 
Govindasami v. Kaliaperumal, (1922) M W N 88 .. 409, 410 
Gurditta Mal v. Muhammed Khan, (1925) 7 Leh L J M4 .. 676 
H 
Haji Hassum Oomer v. Nur Mahomed, (1904) I L R 28 B 648 .. 699, 701 


Haji Mahomed Mozaffer Ali v. Asraf AH, (1914) 25 I O 98 .. 104, 108 
Hanumantha Rao v. Lekshmamma, (1926) 49 Mad. 960: SIM LJ 


568 Se 887 
Hari Baksh v. Babu Lal, (1924) I L R 5 Lah. 92 at p. 102 (PO) .. 689 
Haridoss v. Devkuvarbal, (1926) I L R 60 Bom 448 at p. 448 248 
Haridas v. Nanabal, (1904) I L R 28 Bom 644 a B85 
Haridas v. Ootoomal, (1912) 1691 C 861 ice 58 
Hari Krishna Chettiar v. Govindarajulu Naickor, (1085) 60 

M L J 278 678 
Har Narayan v. Burja Kunwari, (1921) L B 48 I A 143: ILB 

48 All 291 (P O) aar ABIO 
Helsby, In ro, ù B (1894) 1 Q B 742 287 
His Highness Shrimant Maharaj Yashvantrav Holkar v. Dadabhai i 

Cursetji Ashburner, (1890) I L R 14 Bom 858 i 329 
S gan one ka aa ? e 41 
Humphrey v. Davios, (1859) 28 L J Oh 406 a 487 
Hujpurahad v. Bheo Dayal, (1876) L B 8 I A 259 a 185 

I 
Indar Singh v. Thakur Singh, (1921) I L B 2 Lah 207 ; 898 
Tnuetunnessa Bibi v. Janaki Nath Sirear, (1917) 22 O W N 477. ai 415 
Intorugtional Fingucial Society v. Tho City of Moscow Gas Oo. 

(1877) L E 7 Oh Div 241 a 236 

Ittichan v.-Velappan, (1886) I L R 8 Mad 484 (F B) p 18 
J ° 

Jadhaoji Raghojt v. Rajoo Bebaji, (1899) 1 Bom L R 112 KG 701 

Jadu Nath Singh v. Thakur Sita Ramji, (1917) L B 44 I A 187: 

IL B 89 All 6&8 (P 0) a 276 
Jagan Mohan Sarkar v. Brojendra Kumar Chakravarthi, (1925) 

I L R 58 l 197 (F B) .. 385,38 
Jagannatha Rab v. Viswesam, (1924) I L R 47 Mad 621 : 46 

ML J 590 . 726, 728, 

729, 780, 784, 786, 788, 747, 760, 752, 758, “762 
Jenkins v. Ro n, (1867) LR 1A 0 (8 0) 117 . .20,24,617 
Johnson v. Jofinson, (1887) L R 85 Ch°D 845 250 


Justices of Peace tor Calcutta vy. Tho Oriental Gas Compahy, cs) 
8 Beng L R 488 52 


PAGE 
x 
Kalyapps Mudaliar v. Kumaraswami Mudal, (1926) 51 M L J 
290 : 858 
Kalipada v. Shekhar Basini, (1916) 24 OL J 285 699 
Kalyana Sundaram Pillai v. Karuppa Mooppenar, (1926) L B 64 
IA 89: I L E50 Mad 198; 58 M L J 846 (P 0) 575 


Kameswaramma v. Venkatasubbe Row, (1914) I L R 88 Mad 1120; 

27 ML J 112. . 729, 788, 784, 786, 787, 789, 760 
Kandeswami Asari v. Swaminatha Sithapathi, (1919) 10.L W 556. 447 
Kandaswami Goundan v. Subbai Goundan, (1928) 46 M L J 845 .. 68, 78 
Kaennuswami v. Jagadambal, (1918) I L R 41 Mad 701 : 85 M L J 27. 410 
Karri Venkatareddi v. Chelluri Satyanerayanamoorthi, (1920) 40 


M L J 478. 727, 752, 761, 762 
Kashi Prasad Singh v. i eee 

(1901) I L R 29 Cal 140 596 
Katyayani Debi v. Udoy Kumar Das, (1924) L E 52 I A 160: 

IL R52 œl 417 (P C) . K 856 
Kesho Deo v. Hari Das, (1889) I L R 21 A 281 (F B) A 476 
Kessowji v. Hurjivan, (1877) I L E 11 Bom 666 .. 210, 211 
Khedu Singh v. Bhagwan Singh, (1928) 79 I O 400 ar; 677 
Kinuram Mandal v. Nitye Ohunder Sirdar, (1907) 6 OL J 208 .. 108 
Kirpa Ram v. Rakhi, 584 P B 1907 ia 699 
Kishanlal v. Aman Singh, (1911) 8 N L R 97 . 210, 211 
Knowles & Sons, Ltd, v. Bolton Oorporation, (1900) L B 2 Q B x 

258 .. 55,62 
Kombi v. Lakshmi, (1882) I L BS Mad 201 as 16 
Kottaswamy v. Sandama Naik, (1870) 5M HOR® NG 872 
Krishna Ayyan v. Vythinatha Ayyan, (1895) IL RI ATT “is 248 
Krishna v. Ohathappa, (1889) I L B 18 Mad 269 . 288 
Krishna Chettiar v. Nagamani Ammal, (1915) I L R 89 Mad 916 . 415 
Krishna Chettiar v. Venkatachalapathi Chettiar, (1918) IẹL B 43 

M 802: 86 M L J 114 678 
Krishna Kumara Deb v. Atul Chandra Ghose, (1924) 89 OL J 612, 10 
Krishna Mohan Ghosh v. Surapathi Banerji, (1924) 29 O WN472.. - 287 
Krishna Raoey. Balwant, (1925) 27 Bom L R 678 820 
Krishna Reddi v. Thanikachala Mudali, (1924) I L RAT Mad 186: 

45 ML J 158 .. 718 718 
Krishna Row v. The Collector of Kistna, (1914) 26 M L J 210.. 288 
Krishnasami Konan v. Ramaswami Aiyar, (1899) I L R 22 Mad 

519:9 M L J 197 . 728, 729, 

788, 788, 786, 747, 749, 759, 766 
Krishnaswami Naidu v. Akulammal, (1918) 9 L W 90 860 
Krishnaswami v. Bundreppier, (1894) I L B 18 Mad 415: MLJ 

164 416 
Kuarmani Bingha Mandhata v. Wasif AH Murza, (1915) 19 O W N 

1198 ae 691 
Kullappa Goundan v. Abdul Rahim, (1916) I L B 40 Mad 824 .. 68,70 
Kumara Akkappa Nayanim Bahadur v. Sithala Naidu, aad 

ILB 20 M 476 701 
Kumarandy Kudumban v. Venketasubramaenia *Aiyar, (1926) 53 
©. MLJ ° 27 
Kumar Tarakeshwar Roy v. Kumar Bhoshi Shikhareswar, (1888) 

L R10 I A 51: IL RA Cel 952 (P 0) N . 247, 249 
Kunhi Sou v. Mudloli Chatka, (1912) LL B88 M 8:28 MLJ 

695 is 85 


VoL. LIY—E 


xil 


PAGE 

Kuppa v. Doraiswami, (1882) I L B 6 Med 76 488 
Kurrutulain Bahadur v. Nuxbat-nd-Dowla Abbas Hossein Khan, 

(1905) L R 82 I A 244 : IL E 88 Œl 116 : 15 M L J 886 (PO) 285 


L 
Lachmi Narain Marwari v. Balmakund Marwari, (1924) L R 51 
I A 821: ILR 4 Pat 61: 47 ML J 441 (PO) is 667 
La Compagnie de Mayville v. Whitley, (1896) 1 Oh 788 at 796 .. 148, 144 
Lakhi v. Molar, (1926) 86 I O 115. 849 


Lalit Mohan Manda v. Satish Chandra Das, (1906) I L R 83 0 1168. 583 
Lal Kunwar v. Chiranji Lal, (1909) L R871 A 1: IL B 88 A 104: 


20 M L J 182 (P 0) r 211 
Lawless v. Sullivan, (1881) L R 6 A O 878 at p. 875 (PO) |. 605 
Ledgard v. Bull, (1888) I L B 9 Al 191: L B 13 I A 134 (P 0) . 146 


Lingayya v. Kanakamma, (1918) I L R 88 Mad 168: 28 M L J 260. 538 
London Association for Proteetlon of Trade v. Greenlands, Limited, 


L. E. (1916) 2 A O 15 590 
London and Caledonian Marine Insurance Company, In re, (1878) 

L R 11 Oh D 140 a 664 
Lord v. Lee, (1868) LB 8 Q B D 404 .. 55,62 
Louis Oastrique v. William Imrie, (1869) L R 4 H L 414 „i 496 
Louis Dreyfus & Oo. v. Bajagopal Ayyar, (1922) 16 L W 657 .. 55,62 

x 
Madhavaiya Ohetty v. Damodaram Ohotti, (1912) 12 M L T 240 .. 248 
Madhavan v. Koshavan, (1887) I U R 11 Med 191. . 14, 19, 25, 26 
Madhavrao Waman v. Raghunath Venkatesh, (1928) I L R 47 

B 798: 47 M L J 248 (P OY a 81 
Mahalingam v. Natera Alyar, (1915) 8 L W 107 410 
e a ja of Benares v. Debi Dayal Noma, (1881) I L R 

8 A 575 66 
Maharaja of Bharatpur v. Reni Kanno Del, (1900) L R 88 IA 86: 

I L R 28 AMBI (P 0) 3 .. 688, 689 
Ma Hmon v. Maung Tin Kank, (1914) I L R 1 R 722 470 
Mah Nhin Bwin y. U 'Sehwe;Gone, (1914) L RB 41 I A 121: ILB 

41 O 887: 27 M L J 41 (P 0) . 470 
Mahomed Musaji Seleji v. Ahmed Musaji Saleji, (1911) 13 OL J J 

507 424 
Malhar Bao v. Martand Eeo, (1928) N L J 189 Sa 898 
Malayya v. Narayanagajapathiraju, (1924) 21 L W 42 567 
Mallikarjuna Prasada Nayudu v. Durga Prasada Nayudu, (1900) 

L E 27 I A 151: I L B 24 Med 147: 10 M L J 294 (P 0). 515 
The Manager to the Lessees of the Bivasankare Zamindary v. Chi- 

dambaram Chetti, (1918) I L R 88 Mad 524 880 
Manavikraman Thiramalpad v. Tho Oolleetor of Nilgiris, (1918) 

ILR 41 Mad 948: 85 M L J 110 (F B) p 706 
Manchester Economie Building Society, In re, (1888) L B "24 Oh 

Div 488 - 286 
Manian Pattar v. The Madras Railway Oo., by its Agent and Manager, 

(1905) I L B 29 Mad 118: 16 M L J 87 42 
Manji Lal v. COhandrabati Kumari, (1911) L R 88 I A 129: ILB 

88 Cal 700: 21 M L J 988 (P 0) 898 
Monmotho Nath Mukerjee v. Puran Chand Nahatta, (1925) 29 Cal 

W N 5689:88 I O 88 474 
Maqbul Fatima y. Amir Hasan, (1914) I L E 87 AN 1 | 491, 495 


Markt & Co, Id. v. Knight Steamship @ompany, Ltd; Sale and 
Fresar v. Knight Steamship Company, Lté, (1910),2 K B 
1021 at p. 1089 S 28 


Pacz 
Maung Po v. Ma Shwe Ma, (1924) I L R 2 R 445 sa 676 
Ma Wun Di v. Me Kin, (1907) L R 85 I A 41: I L B 85 Cal 282: 

18 ML J8 (P 0) ss 898 
May v. Newton, (1886) 84 Oh D. 847 oe 29 
Meenakshi Sundara Nechiar v. Ohidamberam Chetty, (1912) 28 

ML J 119 B56 
The Midnapore Zamindari Company, Ltd. v. Muthappudeyen, (1980) 

IL R 44 Mad 584:40 ML J 219. 867, 878, 877, 881 
Mirabivi v. Vellayanna, (1885) I L E 8 Mad 464 .. 184, 195 
Mir Sarwarjan v. Fakruddin Mahomed Ohowdhuri, (1911) L BR 7 

89 I A 1: I L B 89 Cal 282: 21 ML J 1156 (P C) .. 415, 416, 

418, 419, 421, 428 
Mithi Bai v. Limji Nowroji Banaji, (1881) I L B 6 Bom 151 .. 250 
Mohipal Singh v. Lalji Singh, (1912) 17 O W N 166 446 
Mohunt Krishen Doyal Gir v. Irshad Ali Khan, (1916) 22 O L J 

525 (F B) 706 
Monica Kitheria Saldanha v. Subbraya Hebbera, (1907) I L R 

80 Mad 410: 17 M L J 258 84 
Mordue v. Palmer, (1870-71) 6 Oh App 22 <i 61 
Muhammad Amir v. Bumitra Kuar, (1914) I L E 86 A 424 .. 20, 29 
Muhammad Ewas v. Brij Len, (1877) LR&I A 166:1IL BIA 

465 (P 0) = 476 
Muhammad Habib-ullah v. Muhammad (1919) I L R 41 A 824, 42 
Mujib-un-nissa v. Abdtr Rahim, (1900) L R 28 I A 15: I L R 28 All 

288 at p. 242: 11 M L J 58 (P 0) 275 
Municipal Oounell of Mangalore v. The Oĝrdial Bail Press, Manga- 

lore, (1908) I L B 27 Mad 547: 14 M L J 410 (P 0) .. 605, 606 
Musamat Maqbul Fatima v. Amir Hasan Khan, Gots) 20 0 wi 

1218 (P 0) . 491, 495 

N ° 
Nand Kishore v. Sultan Singh, (1925) I L B 7 Lah 1 724 
Nanjappa Ohettiar v. Ganapathi na (1911) I L B 85 Mad 

598: 21 M L J 1052 . 649, 651 
Nanomi Bebéasin v. Modhun Mohun, (1885) I L B13 0 21 (P 0). 724 
In ro Neoroji Sorabji Talati, (1908) I L R 88 B 462 . 719 
Naragunty Palaiyam Case, (1888) IL RA Mad 250 ° 518 
Narasimha Chettiar v. Balakrishna Oliettiar, (1926) 58 M L J 512. 450 
Narayanan Moosad v. Narayanan Moosad, (1927) M W N 658 .. 688 
Narayana v. Ranga, (1891) I L R 15 Mad 188: 2 M L J 19 +3 488 
Narayana Rao v. Venkatasubba Rao, (1919) 88 M L J 77 .. 416, 418 
Natesa Aiyar v. Appava Padayachi, (1918) I L E 88 Mad 178: 24 

ML J 488 42 
Nathuram Shivnarayan -v. Dhularam Hariram, (1920) I L R 45 B, 

292 158 
Naxir Begam v. Rao Raghunath Ringh, (1919) L B 45 1 A 145: 

IL R41 All 671: 86 M L J 621 (PO) 481 
Nemanna Kudre v. Achmu Hengsu, (1919) I L R 48 M 819 at 528. 685 
Nidha Sah v. Murli Dhar, (1902) L R 80 I A 54: I L B 25 AN 

116 (P 0) fe 79 
Norendra v. Bhusan, (1920) 810L J 495 (F BY .. 649, 650 
4 0 


e 
The Official Assignee, Bombay v. Registrar, Small Causes ak Amrit- 
EO T FL R37 O 418 at 423 MLJ 
482 (P O) à 719 
The Official Assignee of Madras v. Bamalingappa, (1925) I L R 
49 Mad 589: 50 M L J 86L 5l, 711, 712 
e 


xiv 


PAGE 
P 
Palani Ammal v. Muthuvenkataeharla Moniagar, (1924) L R 52 I A 
88: I L B 48 Mad 254: 48 M L J 88 (P 0) : .. 241, 5165 
Palaniappa Chettiar v. Alagan Ohetti, (1921) L RE 48 I A 589: 
I L E 44 Mad 740 200 
Palaniappa Chetty v. Sreamath Devasikamony Pandarasannadhi, 
(1917) I L B 40 Mad 709: 88 MLJ1 (P 0) 81 
Parish Nath Singha v. Nebogopal Ohattopadhya, (1901) ILE 29 
O 1 (F B) 446 
Parthasarathy Naidu v. Koteswara Rao, (1928) I L B 47 Mad 
869: 46 M L J 201 (EF B) 271 
Patel Vandravan Jekison v. Patel Manilal nta, (1891) IL B 
16 B 470 z 185 
Peary Lal v. Komal Kishore, (1880) IL B60 30 ` 146 
Peda Venkanng v. Srinivasa Deekshatulu, (1917) I L B 41 Mad 186 
at 148: 88 M L J 519 . 727, 729 


780, 784, 785, 788, 751, 752, 758, 760, 761 
Periasamt v. Periasami, (1878) L R 5 I A 61: I L B1 Mad 812 


(P 0) .. 511, 518 
Perlyasami Mudaliar v. Seetharama Chettiar, (1008) I L B 27 

Mad 248 at 247 and 248: W M L J 84 759 
Pichamma v. Sreeramulu, (1917) I L R 41 Mad 286: MMLI 

24 (F B) sid 852 
Pika Bewa v. Emperor, (1912) I È R 89 Cal 855 n oF 608 
Pinto Silver Mining Company, In re, (1877) L B 8 Oh. D 278 .. 664 
Ponnappe Pillai v. Pappuvayyangar, (1881) TIL B4 M1 at p.20. 781 
Pottl Nayakar v. Suppammal, (1922) 20 L W 81 445 
Pramath Nath Roy v. Lee, (1922) L B 49 I A 807: IL B49 0 990: 

48 ML J 765 (P O) 700 
The President, Vgllore Taluk Board v. Gopaleswami Naidu, (1918) - 

I L B 88 M 801 (F B) 43 
Protap Chandra Deo v. Jagadish Chandra Deo, (1987) LR OIA 

289: 58 M L J 80 (P 0) 7 


Punjab Akhbarat and Press Oo. v. Ogilvie, (1925) IL B7 Lah «179. 704, 706 
Purna Chandra Moulik v. Dengar Chandra Pal, (1918) 19 O W N 


284 715 
Pushpavalli Thoyarammal v. Raghaviah Chetty, (1918) 15 M L T 
95, at p. 97. 589, 540, 541 
-Q 
Queen v. Inhabitants of Haughton, (1853) 1 Bl & Bl 501: 118 
E R 528 i 24 
Quoen v. Kumaraswami, (1865) 2 M H C R 881 Ss 461 
BR e 
R. v. Downes, LR (1875) 1 Q BD 25 Sa 178 
E v. Senior, L E (1899) 1 Q B D 288 Se 178 
Radha Kishun v. JageSahu, (1924) L B 51 I A 278:I L R 4 Pat 
19: 47 M L J 829 (P 0) P 488 
A S Radhakrishna Iyer, In re, (1924) 21 L W 551 ik 584 
Eahamtullah v. Rame Rao, {1894) I L E 17 Mad 878 886 
Raja Harnarain Singh v. Ohaudarain Bhagwant Kuer, (1891) 18 . 
I A 55:1 L B18 A 800 (P 0) .. 56, 57, 


4 ğ8, 59, 60, 61, 62, 68, 64, 65 
The Rajah of Venkatagiri v. Vudutha Subbaraygdu, (1907) ILB 

80 Mad 3277:17 M L J 145. 866, 872, 878 
Rajam Battar v. Singarammal, (1918) 86 M L J 855 sz 488 


Raje Peary Mohan Mukerji v. Manohar Mukerji, (1921) L B 48 
I A 258: I L B 48 Cal 1019: 41 M L J 68 (P 0) 

Raja Pirthee Ringh v. Rani Rajkooer, (1878) L RI A (Bupp) 
208: 12 B L R 288 (P 0) 

Baja Rama Rao v. Rajah of Pittapur, (1918) LR 451 A 148: 
IL RAT Mad. 778: 85 ML J 892 (P 0) 

Raja Yarlagadda Malikarjuna Prasada Nayudu v. Raja Yarlagadda 
Durga Prasada Nayudu, (1900) L B27 I A 151: IL R 24 Mad 
147: 10 ML J 204 (P 0) 

Ramachandra Gangadher v. Mahadev Moreshvar, (1917) I L B 49 
B 260 

aaa Padayachi v. Kondayya Ohetti, (1901) I L B 24 Mad 


PAGE 
696 
585 


511 


541 


52, 60 


. 728, 729, 


780, 782, 783, 784, 786, 780, 748, 749, 759, 760, 766 


Rmachandra Rao v. Kandasami Chetti, (1895) I L R 18 Mad 498. 664 
Ramajogayya v. Jaggannadham, (1918) I L R 42 Mad 185: 86 

M L J 29. (F B). 412, 414, 415, 416, 417, 419, 420, 422 
Ramakanta Das Mohapatra v. Shamanand Das Mohapatra, (1908) 

L R 861A 49: I L B 36 Cal 590: 19 M L J 288 185 
Ramakrishna Does v. Kesavulu Chetti, (1927) 58 M L J 179 111 
Ramakrishna Misra, Es parte, (1924) I L R 4 Pat 51 848 
Ramalakshmi Ammal v. Sivanathe Perumal” Sethurayar, (1872) 14 

MI A 570 184 
Ramanandan Chettia» v. Vava Levval Marakayar, (1916) L B m 

I A 21: IL R 40 Mad 116: 82 M L J 101 (P 0) 276 
Rama Nand v. Surgiani, (1804) I L R 1¢ A 221 185 
Rama Reddi v. Ranga Dasan, (1925) 50 M L J 589 5 81 
Ramaswami Goundan v. Muthu Velappa Goundan, (1923) 44MLJ 1. 271 
Remaswami Nadan v. Ulaganathe Goundan, (1898) I L R 22 M 4f 

8 M L J 812 (F B) a3 758 
Rama Varma Tambaran v. Raman Nayar, (1882) I L R MM 89 .. 81 
Ram Bujhawen Prasad Singh v. Nathu Ram, (1922) L R 50 I A 14: 

IL R 2 Pat 285: 44 M L J 615 (P 0) i s 488 
Ramji Ram y. Selig Ram, (1911) 14 O L J 189 57 
Ramkishore v. Jainarayan, (1921) L B 48 I A 405: LL R 49 Oal 120: 

42 ML J 80 (P 0) ; 261 
Ram Narain v. Bisshishar Prasad, (1888) I L B 10 AD 411 . ° M4 
Rangamma v. Narasimhecharyulu, (1916) 81 M L J 26. 18, ae 15, 19, 28 
Ranganvayakamme v. Ramaiya, (1879) 5 Oel L E 439 5 511 
Rangathayi Ammal v. Munusawmi Chetty, (1911) 81 M L J 706 .. 541 
Rangayya Appa Rao v. Bobba Sriramulu, (1908) L R 80 I A 17: 

IL R27 Mad 148: 14 M L J 1 (PO) 567 
Rad Kishore Singh v. Mustt. Ghenabai, (1919) 15 Nag L Rep 

176 (P OY 899 
Rathna Naidu v. Alyanachariar, (1890) 18 M L J 599 750 
Ratna Mudalar v. Vijiarang Mudaliar, (1926) 28 L W 716 TA 248 
Reference under the Court Fees Act, 1870, 8. 5, (18%) I L R 16 

A 498 68, 72, 78 
Regina v. Fraser and Norman, (1861) 8 Cox Orl Cases 446 r 460 
Regina v. Kippe, (1850) 4 Cox OrL Cases 16% . 460, 461 
. Regina v. Medows, 11844) 1 Oar & Kir 899 461 
Ebr v. Pulsford, (1828) 8 B & O 850: 108 E B 1078 .. 148, 144 
Rewa Prasad Sukal v. Deo Dutt Ram Bukal, (1899) L R ayia 89: 

IL B 27 Cal 515 (PO) 899 
Robins v. Natiofal Trust Uo, L R (1987) A O 515 at p. 520 .. 889 
Roop Narain v. King, King & Oo., (1926) 94 I O 284 840 


AVI 


, š PAGE 
Boshan Lal v. The Delhi Cloth and General Mills Oo., Ltd., Delhi, f 

(1910) I L R 88 A 166 ii 42 

Bottala Ranganadham Chetti v. Pulieat Ramaswami Chetti, (1908) 
IL RAT Mad 162 e 456 

B 

. Badanand Pandey v. Sheik Tufail Ahmad, A I R 1920 
All 115 PA 728 

e Sahu Rem Chandra v. Bhup Singh, (4917) L R441 A 196: ILR 
89 A 487:88 M L J 14 (P C). 748, 744, 746, 754, 758, 760 

Sanka Krishnamurthi v. Bank of Burma, (1911) I L R 85 Mad 692: 
21 M L J 620 NG 416 

Sankaralinge Nadan v. Rajeswora Dorni, (1908) L R 35 T A 176: 
IL R 81 Mad 286: 18 M L J 887 (P 0) sa 684 
Sankaran Neir v. Ambu, (1925) 49 M L J 699 a 157 
Sankar Bai v. Motilal, (1924) I L R 49 Bom 118 i 676 


Sertaj Kuari’s Case, (1888) L R 15 I A 51:1 L B10 A 372 (P 0). 511 
Sastry Velaider Aronegary v. Sembecutty Vaigalie, (1881) L R 6 


A 0 864 . .. 888, 891 
Satish Chandra Giri v. Benoy Krishna, (1926) 96 I O 30 7 423 
Bat Narain v. Behari Lal, (1924) L R 52 I A 23: I L R6 Lah 1: 

47 M L J 857 (P 0) a 66 676 
Satyanarayanamurti v. Erikalappa, (1925) 50 M LJ 150 r 42 
Seerotary of State for India v. Karuna Kantha Chowdhury, (1907) 

I L B 86 Oal 82 at p. 99 (F B) ‘ oe 446 
Secretary of State for India v. Swami Naratheswarar, (1910) 

IL R 34 Med 21: 20 M L J.766 2 288 
Seetharama Chettiar v. Official Receiver, (1926) I L R 49 Mad 849: 

51 M L J 269 (F B) ss 675 
Bennayan ¥. Sinnappan, (1910) 20 M L J 654 si 488 
Botti Rangayyr v. Somappa, (1924) 20 L W 919 ae 458 
Shankarlal v. Dak# Temple Committee, (1925) 28 Bom L R 800 .. 20 
Bhelley’s Case, (1581) 1 Co., Rep. 93 (b):76 ER 206 .. 350, 252 
Eo Shephard; George v. Thyer, (1904) 1 Oh. 456 eid 898 
Shibdayal v. Jagannath, (1922) I L R 44 AN 686 (F B) og 288 

e Shib Krishna Dawn & Oo. v. Satish Chunder Dutt, (1911) I I? B 

88 Cal 522 , :56, 57, 58 
Bhiyalt Subraya Chetti v. Calvo Subraya Ohettiar, (1916) 5 L W 

740 3 os 491 
Sicklemore v. Thistleton, (1817) 6 M & B 9 at 11 an 87 
Sivagami Ammal v. Gopaleswami Udayar, (1924) 48 ML J 890 .. 584 
Bivasubramania Alyar v. Subramania Aiyar, (1916) I L R 89 Mad 

997: 81 M L J 580 (F B) .. 112,118 
Smith v. Sidney, (1869) L B 5 Q B D 208, at 206 e 650 
Sonatun Bysack v. Sreemutty Juggutscondarce Dossee, (1859) 8 

MIA 66 < e. 275 
Sonbai v. Ahmed Bhai Habibbhai, (1872) 9 B H O R 898 zx 52 
South American and Mexican, Oo., In re, LE (1895) 1 Oh. D 87 .. 617 
Spence v. The Union Mariñe Insurance Oo., (1868) L R 8 Com. 

Pleas 427 ne 688 
Sreamutty Kristomoney Dossoee v. Maharajah Norendro Krishna 

Bahadur, (1889) L R16% A 29: I L B16 Oal 888 (PO)... 247 
Sreemuty Soorjeemoney Dossee v. Denobundoo Mullick, (1862) 9 e. 

M I A 128 ae 247 

° Sri Devi v. Kelu Æradi, (1887) I L B 10 Mad 79 an 18 
Srigobind Pershad v. Musstt Laljhari, (1919) 14 GWN 119 .. 884 


Srikhanti Nerayanappa v. Indupuram Eamaïngam, (1866) 8 
M HOB 226 219, 20, 24- 


Sir 


Pacs 


Sri Lal v. Arjun Das, (1914) 18 O W N 1325 H 57 
Srinath Bhattacharya v. Jalindra Mohan Ohatterjee, (1925) 80 

OWN 268 .. 415, 418 
Srinivasa Ohariar v. Evelappa Mudaliar, (1922) L RB 49 I A 287: 

ILE 45 M 665: 48 ML J 586 (P 0) 696 
Srinivasa Oharlar v. Raghava Chariar, I L R 28 Mod 88:7 M L J 

281 .. 19,29 
Gek aja BaT ETIS TD E ATTE Ban anane PONa ` 

Seotharamayya, (1910) 8 M L T 848 866 
Srl Raja Venkata Remayya v. Veerasami, (1917) IL R4] Mad 554; 

84 M L J 809 568 


Sri Raja Virarava Thodhramal Rajya Lekshmi Devi Garu v. Sri Raja 
Virarava Thodhramal Surya Narayana Dhatraru, (1897) L B 24 


I A 118: I L R 20 Mad 356 (PO) 517 
Stevenson vy. Lambard, (1802) 2 East 676: 102 E R 490 85 
Stree Rajah Yanumula Venkayamah v. Stree Rajah Yanumula Boochia 

Vankondora, (1870) 12 MI A 883 is 513 
Stringer and Riley Brothers, In re, (1901) 1 Q B 105 ie 61 
Subba Rama v. Venkatasubba, (1924) I L R 48 B 485 574 
Bubbarami Reddi v. Pattabhireme Reddi, (1926) 61 M L J 249:I 

I R 50 M 80 672 
Subramaniam v. Lutchman, (1926) L R 50 I A 77:1 L R 50 O 888; 

44 M L J 602 (P 0) e 111 
Subramaniam v. The President, Municipal Commission, Madras, (1918) 

M W N 985 605 
Sudarsanam Maistri $. Narasimhalu Maistri, (1901) IL B 25 Mad. 

149 at pp. 156 ond 157:11 ML J 858 248 
Sudharkar v. Sadesiv, (1915) 19 O W N°1118 = 288 
Sundaram v. Sankara, (1886) I L B 9 Mad. 884 i 85 
J.-N. Surty v. T B Chettiar Firm, (1025) IL R k4 R 265 « 697 
Surya Row v. Seetharamayya, (1910) 8 ML J 868 . 872, 878 
Sutherland & Oo. v. Hannevig Brothers, Limited, (1921) 1 KB 586. 61 


Swaminatha Alyar v. Emperor, (1917) M W N 720. 162, 168, 164, 165 
Swarath Ram Ram Baran v. Ram Ballebh, (1925) I L B47 All 784 


at p. 798. 415, 418, 419 
Smt Chor Bema ot Peete) TE eee) hae : a 581 
Tagore v. Tagore, L BI A (Supp. VoL) p 47 .. e 252 
Tarini Kumar Dutta v. Brish Chandra Das, (1924) 85 I O 667 .. 416 


Tejpal Jamunadas v. Nathmull 4; Oo., (1919) I L E 46 Cal. 1059 :55, 60, 62 
Thakurain Tara Kumari v. Chaturbhuj Narayan Singh, (1916) L R 


42 I A 192: I L RE 42 Oal 1179:29 M L J 871 (P 0) di 611 
Thenakoti v. Muniappa, (1885) I L R 8 Mad 496 .. 18, 28 
Tharp v. Macdonald, (1878) L B 8 P D 76 A 886 
Thayammal v. Muthia, (1887) I L B 10 Mad. 889 .. 872, 878 
Thedla Ranganayakamme v. Maddi Jagayya, (1926) 101 I O 875 .. 29 
Tiluekdari Singh and others v. Chulkan Mahton, (1899) L R 16 I A 

152:I L R 17 Oal 181 (P 0) 297 
Tuljaram Row v. Alagappa Chettiar, (1910) I L B 85 Mad. 1: 21 

M LJ1 (E B). 61, 52, 59, 60, 186, 188, 711, 712 

U 
Umrithnath aimed v. Gourunath Ohowdhry, (1870) 18 ML A 543 
_ at p 649 .. 898, 401 
Ustited Dairies v. Public Trustee, (1988) 1 K B 489 e 
Uttamram v. Kishordas, (1899) 24 149 N . 688, 689 


Vadivelu Mudalisg v. Periæ Manieka Mudalisr, (1920) LR47IA 
108 : I L R 48 Mad 648 : 89 M LJ 11 (PO) a 464 


Pres 


Vaidyanatha Aiyar v. Swaminatha Aiyar, (1924) L B 51 1 A 282 : 


I L'R 47 M 884:47 ML J 861 (P 0) a 696 
Valpy v. Oakley, 16 Q B 941 Ds 119 
Van Grutten v. Foxwell, L R (1897) A O 658 at p 669 ae 250 
Varneakot Narayanan Namburi v. Varnakot Narayanan Nambori, 

(1880) I L R 2 Mad. 828. 14, 17, 18, 19, 25 

“ Vasudeva v. Narayana, (1882) I L B 6 M 121 17 
Vasudevan v. Sankaran, (1897) I L B 20 Mad 189: 7MLJ 102 

(F B) 16, 19, 25 
Vaythenatha Sastrial v. Sami Pandithar, (1881) I L R 8 Mad. 116 . 872 
Vemuri Pitehayya v. Raja Yarlagadda Ankineedu, (1928) 45 M L J 

651 167 
Vengu Naidu v. The Deputy Colector of Madura Division, (1916) 

84 ML J 279 . 596, 598 
Venkatachalam Ohetti v. Aiyan Perumal Tenan, (1919) I L B 42 

Mad. 702:87 M L J 248. 867, 878, 877, 881 
Venkata Bao v. Bapayya, (1926) 24 L W 674 80 
Venkata Rao v. Court of Wards, (1899) L R 261 A 88: ILB 22 

M 888:9 ML J (Suppl) 1 (P 0) in 611 
Venkata Reo v. Vaithilinge Udayan, (1901) 12 ML J 22 .. 872, B78 
Venkatrayar v. Kodi Venketarayar, (1921) I L R 45 Mad 29: 41 

ML J 898 6 458 
Venkatasubramaniyam v. Raja of Venkatagiri, (1919) 11 L W 528 . 84 
Venkataswami Naicker v. Muthuswami Plilai, (1917) 34 M L J 177 . 415 
Venku Reddi v. Vonku Reddi, (1988) I L B 50 M 5630:52 M LJ 

887 (F B) A 762 
Venn & Furxo’s Contract, In re, (1894) L RA Ch. 101 zs 680 
Vonugopalachariar v. Ohinnulal Sowear, (1926) 51 M L J 209 .. 848 
Viswanatha Asari v. Sami Asari, (1928) 18 L W 209 + 858 

Ww 
Waddell, Ba parte: Lutchscher, In re, (1877) L B 6 Oh. D 828 721 
Wafadar Khan v. Queen Empress, (1894) I L R 2 eae 955 608 
Waghela Rajeanji v. Shekh Masiudin, (1987) LREI4IAB8B:ILB 

11 Bom 551 (P 0). 418, 414, 416, 416, 418 
Wajid AH Shah v. Nawal Kishore, (1898). ILBI7A 818 (F BY. 700 
Be Walker, (1886) 54 L T 682 “3 686 
Walker v. Bur, (1914) 2 K B 980 a 29 
Ward v. Lloyd, 7 Scott N. Rep. 499 ~ ae 211 

` Wasantrao v. Anandrao Ganpatrao, (1904) 6 Bom. L R 925 ae 260 
Watson & Oo. v. Sham Lal Mittar, (1887) LB141A178:1L R15 

al. 8 (P 0) . 415, 491 
Webb v. Macpherson, (1908) L B 80 I A 288: 81 O. 57: 13ML I 

889 (P 0) 112 
Ro The Westbourne Grove Drapery Oo., Ltd., (1878) 39 L T (Eng) 

80 664 
White v. Victoria Lumber Oo., Ltd., LR (1910) A O 606 694 
Wimshurst Holllek & Oo v. Barrow Ship-building Oo., (1877) L B 2 

Q BD 885 581 
In re Wright : Hegan v. Bloor, L B (1920) 1 Oh. 108 Ee 487 

° z 
Zamindar of Ramnad v. Ramamany Ammal, (1880) I Ù R 8 Mad. ‘ 

284 ar 85 

Zopharm v. DukMot Portland, (1870) L B 5 Gh. A 40 OOO OBT 


THE 


Madras Law Journal Reports. - 





VOL.) JANUARY, 1928. [LIV. 








PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 


PRESENT :—THE Lorp CHANCELLOR, LORD BUCKMASTER, 
Lorp Carson, Lorp DARLING AND Lorp WARRINGTON OF 
CLYFFE. 


The Commissioner of Income-tax, Bombay ... Appelam*. 
v, 
The Western India Turf Club, Limited” ... Respondents. 


Indian Income-iax Act (XI of 1922), Ss 26, 55, 58—Indian Finance 
Act (XIII of 1925), S. 7-*Unregistered Association converted into a limited, 
company—Rate of super-tar applicable on profis made prior to conversion. 

Where an unregistered Association is converted into a limited company, 
the rate of super-tax applicable to it, in respect of the profits of e the 
Association for the year previous to that of the conversion, is the flat 


rate of one anna in the rupee appropnate to a company. Sogheld, on the 
construction of the Indian Income-tax Act, 1922, Ss. 26, 55 and 58, as 
read with the Indian Finance Act, 1925, S. 7. 


In the Matter of Beyg Sutherland & Co., Lid, (1925) I L R47 A 715 
commented on. ° 


Judgment of the High Court affirmed. 


Appeal No. 57 of 1927 from a judgment ot the High 
Court, Bombay (MacLeod, C. J. and Crump, J.), dated the 
9th April, 1926, delivered upon a reference made by the Com- 
missioner of Income-tax, Bombay, under the Indian Income- 
tax Act, 1922, whereby the opinion of the Commissioner upon 
the questions raised by the case was overruled, and it was decid- 
ed that the amount of an assessment to super-tax made upon the 
respondent company was excessive. g 

The question arising in this appeal, shortly stated, is whe- 
ther the rate of super-tax applicable to the income dealt with 
by the assessment was in the circumstances of the case the rate 
applicable to the income of an unincorporated assocįation of 
individuals, or the rate applicable to that of an incorporated 
company. ? . 

*P. C. Appeal No. 57 of 1927. 4th November, 1927, 
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P.C, 


The Com- 
missioner of 
Income-tar, 
Bombay 
Ka 
The Western 
hodia Tgrf 
Club, Ltd. 
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P. C. c The respondent company is a company incorporated under 

ThoCom the Indian Companies Act (VII of 1913) as a company 
missioner of limited by guarantee. The company was registered on the 1st 

Rombay — April, 1925, with the object of taking over, ånd did in fact take 
The Westen Over, the assets, effects and liabilities of the Western India Turf 
India Turf Club. 

Slab, Lita. The Western India Turf Club, before the 1st April 1925, 

was a members’ club and unincorporated, and had been assessed 

to super-tax upon its total income as an unregistered firm or 
association of individuals not being a firm at the rates of duty 
prescribed for such a firm or association by the enactment for 
the time being in force. 

For the year of charge beginning the Ist April, 1925, the 

rate of duty prescribed for such a firm or association was. a 

scale rate rising from one to six annas in the rupee as provided 

by the Indian Finance Act (XIII of 1925), i.e., for the excess 
over the first fifty thousand one anna in the rupee, for the next-— 
fifty thousand 1} annas, for the next fifty thousand two annas 

and so on up to six annas. ° 
<7 By the said Act the rate of duty prescribed for an incor- 
porated company for the same year of charge was a flat rate of 
one anna in the rupee. 
ee KAN The company after its incorporation on the Ist April, 1925, 

Ta: ~22: made for-the putposé-of super-tax’for the year 1925- 26 a. return 
TUT of the-tbtal iricome of ‘the unincorporated club of the previous 

year 1924.25. S. 55 of the Indian Income-tax Act, 1922, 
è prescribes that super-tax shall be charged, levied and paid “in 
Fespect of the total income of the previous year” of (inter alia) 
any company, unregistered firm or other association of indivi- 
duals. 

_ The Senior. Income-tax Officer assessed the amount of the 
income of the previous year of the unincorporated club at 
Rs. 15,03,522, and no dispute arises in the case about the correct- 
ness. of this figure. ° 
i S. 58 of the Indian fione tax Act, 1922, made applicable 
to super-tax S. 26 of the same Act. The latter section is set 
out in the judgment of the Privy Council. 

7 The Senior Income-tax Officer considered that the rate of 
super-tax applicable to the income in respect of which the qssess- 
ment was fo be made, namely, the income of the unincorporated 
club for the previous year, was the seale rate prescribed as above 
stated for the income of an unregistéred firm*or unincorporated 
association of individuals, and on this basis he determined, in 
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pursuance of S. 23 of the said Act, the amount of super-tax-to 
be Rs. 4,59,153. 

The respondent company, upon being -served with a-notice 
of demand of that amount of super-tax, objected to the amount 
of the tax so assessed and appealed to the Assistant Commis- 
sioner under S. 30 of the said Act on the ground that the rate of 
tax applicable was not the scale rate which had been adopted, 
but the flat rate of one anna in the rupee applicable to the income 
of an incorporated company. Upon the basis of this contention 
the super-tax payable would have been Rs. 90,845. 

The Assistant Commissioner dismissed the appeal and con- 
firmed the assessment under S. 31 of the said Act on the basis 
determined by the Senior Income-tax Officer. 

The respondent company thereupon, pursuant to S. 66 (2) 
of the said Act, required the Commissioner of Income-tax to 
refer to the High Court the questions of law arising out of the 
assessment, and the Commissioner accordingly drew up a state- 
ment of the case and submitted it with his own opinion thereon 
as required by the stction to the High Court. 

The questions for the opinion of.the High Court are set 
out in the judgment of the learned Chief Justice (see 1 LR 


50 Bom. 648 : 28 Bom. L R 1236). é, 
The opinion of the Commissioner upon the questions 
referred to the Court was as follows :— 3 


“I am clearly of opinion that the profits made by the club in the 
year 1924-25 when it was not a limited company have been rightly charged 
to super-tax at the scale rates of one to six annas and that the flat rate of one 
anna cannot be applied to these profits which are not those of a company 
having been made prior to the conversion of the club into a limited con- 
cern. My answer to the questions is therefore as under :— 

(1) The profits are Lable to super-tax at the scale rates of one 
» to six annas and not at the flat rate of one anna. 

(#) S. 26 is to be regarded as merely requiring the company 
to take the place of the defunct firm for the purpose of the payment of 
the tax due from, it on its profits earned prior to the conversion. 


(ti) The club is rightly assessed to super-tax at the scale rates 
of one to six annas. 


(tv) It cannot be assessed for the year in question at the fai 
rate prescribed for a company.” 

The reference made by the Commissioner of Income-tax 
came on for hearing in the High Court on the 9th April, 1926 
before Sir Norman MacLeod, C. J. and Mr. Jusyce Crump, 
and judgment was given*on the same day overruling the 
opinion of the Commissioner of Income-tax and deciding in 
favour of the respondent company the questions submitted in 
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P.C. the case. The Court held that the rate of super-tax appli- 
TheCom- cable was the flat rate of one anna in the rupee and awarded 
mislo of costs against the Commissioner. 
` Bombay Against this judgment and order the Commissioner of 
The Westen Income-tax ‘preferred an appeal to His Majesty in Council 
India Tarf upon leave granted by the High Court under S. 66-A, of the 


Club, Ltd, 3 3 
Pp Income-tax Act (inserted by the Amending Act, XXIV of 
1926). 
The case in the Court below in reported in I. L. R. 50 
Bom. 648: 28 Bom. L. R. 1236. The letter from the 
Commissioner of Income-tax referring the case to the High 
Court is set out in erlenso in the report in 28 Bom. L R 1236. 
Lowndes, K. C., and Regtnald Hills for appellant. 
A. M. Latter, K. C., and Raymond W. Needham for 
É respondents. 
Their Lordships’ fudyment was delivered by 
“Lord Chan- THE Lorp CHANCELLOR.—The question raised by this 


appeal is a short one. The Western India Turf Club was 
originally an unregistered Association; but as from the Ist 
April, 1925, it was converted into a company by being register- 
ed under the Indian Companies Act (VII of 1913) as 
a company limited by guarantee, the object of the company 
being to take over the assets, effects and liabilities of the 
Western India Turf Club. The question raised in these pro- 
ceedings is, at what rate that tompany should pay  super-tax 
` for the tax year commencing on the Ist April, 1925. 


The enactment chiefly in point is S. 55 of the Indian 
Income-tax Act (XI of 1922). That section is in these terms: 
“In addition to the income-tax charged for any year, there shall be 
charged, levied and paid for that year in respect of the total income of 
the previous year of any individual, unregistered firm, Hindu undivided 
family or company, an additional duty of income-tax (in this Act refer- 
red to as super-tax) at the rate or rates laid down for that year by Act of 
the Indian Legislature.” 
On that section two questions may arise, which it is necessary 
to keep distinct. 
First, the question may arise on what amount of income 
the taxpayer is to pay his super-tax. On that point the seetion 
e provides thgt he is to pay super-tax in respect of the total in- 
come of the previous year. trictfy speaking, this company 
had no total income in the previous year, for it did not then 


Liv] THE MADRAS LAW JOURNAL REPORTS. 5 
exist; but that difficulty is removed by S. 26 of the same Ast, 
which provides that— 

“Where any change occurs in the constitution of a firm or where any 
person has succeedéd to any business, profession or vocation, the assess- 
ment shall be made on the firm as constituted, or on the person engaged 
in the business, profeasion or vocation, as the case may be, at the time of 
the making of the assessment.” . 

It should be added that S. 26 is applied to super-tax by S. 58. 
The effect of those sections is that, for the purpose of assess- 
ment of super-tax, you must take the total income, not of the 
respondent company itself, but of the predecessor in title of the 
‘company; and the income in this case has been’ assessed on that 
basis. TA 

The second guestion which arises is, at what rate is the 
taxpayer to pay super-tax. With regard to that point, S. 55 
provides that the taxpayer is to pay “at the rate or rates laid 
down for that year’—that is, for the year of assessment—‘by 
Act of the Indian Legislature.” In other words, for the pur- 
pose of ascertaining the rate of the tax you are referred to a 
statute to be afterwards passed. That statute was after- 
wards passed, and it is Act XIII of 1925. It provides by 
S. 7, sub-section (2)* that— 

“The rates of super-tax for the year beginning on the ist day of 


April, 1925, shall, for the purposes of S. 55 of the Indian Pheome-tax Act. 
1922, be those specified in Part II of the Third Schedule.” 


When one tyirns to Part II of the Third Schedule, one finds 
these rates specified, namely, “In respect of the excess over 
50,000 rupees of the total income (1) in the case of every com- 
pany, one anna in the rupee.” Then follow other rates relat- 
ing to corporations, individuals or associations not being com- 
panies,’and some of those rates are calculated on a rising scale. 
What is the effect of that? It can only be that this particu- 
lar taxpayer, being a company falling within the first words of 
Part II of Schedule IIT, must pay at the rate there specified, 
namely, at the flat rate of one anna in the rupee. 

The argument which has been used in favour of the 
appeal seems to involve the fallacy that liability to tax attached 
to the income in the previous year. That is not so. No lia- 
bility to tax attached to the income of this company until the 
passing of the Act of 1925, and it was then to båtaxed at the 
rate appropriate to a corfipany. 

=e 2 
*Act XIII of 1925 is the Indian Finance Act.—K. J. R. 
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‘yy With regard to the Allahabad case which has been cited 
[In the Matter of Begg Sutherland and Co., Ltd. (1)], it is 
sufficient to say that, if the question there decided should again 
arise, that decision will require further consideration. 

For the reasons which they have given their Lordships 
are of opinion that this appeal fails, and they will humbly 
advise His Majesty that it be dismissed with costs. 

Solicitor ‘for appellant : Solicitor, India Office. 

Solicitors for respondents : E. F. Turner & Sons. 

K.J. R. Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. | 
PRESENT :—VISCOUNT SUMNER, LORD ATKINSON,. Sm 
Joan WALLIS AND SIR LANCELOT SANDERSON. 
Kumar Baijnath Prasad Singh ... Appellant® (Plainiiff) 


v. 
Kedar Nath Goenka anď'others ... Respondents (Defendants) 

Impartible estate—Alenabihty of—Concurrent findings of fact—Non- 
interference on appeal—Practice of Privy Cowncil. 9 

In the absence of proof of, custom restricting alienation, an impartible 
estate is alienable. A 

Protap Chandra Deo v. Jagadish Chandra Deo, (1927) LRMIA 
289 MLJ 30 (P C) followed. 

Concurrent findings of the Courts ın India on questions of fact (as, 
for instance, ffaud and misrepresentation) wall not be disturbed by the 
Judicial Committee on appeal. 

Judgment of the High Court afhgmed. 

Appeal No. 3 of 1926 from a judgment ahd decree of 
the High Court, Patna (Dawson Miller, C. J, and Foster, J.), 
dated the 6th March, 1925, affirming a decree of the Additional 
Subordinate Judge of Monghyr, dated the 5th September, 1921. 
The suit out of which this appeal arises was instituted by 
the appellant before the Subordinate Judge of Monghyr to set 
aside a sale of an impartible estate known as the Khaira Raj 
which had been in the possession of the appellant’s ancestors for 
several centuries and which was sold by the last male holder 
Kumar Guru Prasad Singh, the brother of the appellant, by a 
registered conveyance, dated the 15th of January, 1919, to Rai 
Bahadur Baijnath Goenka and others who together with the 

vendor were impleaded as defendants in the suit. 
The sale,was challenged on two main grounds, (1) that the 
Khaira Rajfwhich is an impartible estate governed by the rule 
*P. C. Appeal No. 3 of 1926. d 15th November, 1927, 

~ 1. (1925) IL R47 A 715, 
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of lineal primogeniture, was by custom inalienable, and (2) that 
Kumar Guru Prasad Singh was of dissolute habits and addict- 
ed to drink and drugs by reason whereof his mental capacity 
was impaired and he was incapable of managing his own affairs 
and that the purchasers taking advantage of his helpless condi- 
tion and incapacity induced him by fraud and misrepresentation 
to execute the conveyance in question. 


After recording evidence, both oral aid documentary, the 
learned Subordinate Judge delivered his judgment on the 5th 
September, 1921. He held that the appellant had not estab- 
lished any custom prohibiting an alienation by the holder of the 
Raj. He also held that the charges of fraud and misrepre- 
sentation had not been proved. In the result the learned Sub- 
ordinate Judge made a decree dismissing the suit. 


Against his decree the appellant appealed to“ the High 
Court of Judicature at Patna, and on,the 6th of March, 1925, 
that Court made a decree dismissing the appeal. The learned 
Judges were of opjnion that the holder of the Khaira Raj for 
the time being was the sole proprietor of it, and therefore had 
complete powers of alienation, that 4 custom preventing aliena- 
tion had not been proved, and that the transaction of sale was 
valid and binding. 


From the said decree of the High Court the #ppellant pre- 
ferred an appeal, to His Majesty in Council. . 

De Gruyther, K. C. and Raikes for appelant. 

Lowndes, K. C. and Dube for respondents. | 

Their Lordships dismissed the appeal on the short ground 
that the question involved was covered by their recent pro- 
nouncement in Proiap Chandra Deo’s Case (1). 

Their Lordships’ judgment was delivered by 

VISCOUNT SUMNER.—Their Lordships are indebted to 
counsel for having at the outset explained the difficulties that 
lie in the way of the appellant in bringing this appeal to a con- 
clusion satisfactory to himself. In their Lordships’ opinion 
the first part of the case is completely covered by the recent deci- 
sion of their Lordships’ Board in the case of Protap Chandra 
Dev v. Jagadish Chandra Deo (1), and, as to the second part, 
it relates to concurrent findings of the Courts in kndia on ques- 
tions of fact, and their ra a are therefore ble to enter- 
tain it. ® 


1. GEN) L R 34T A 29 : 53 M L J30 (P C). 











Viscount 
Sumner. 


F. B. 


Sonachalam 
Pillai 


r. 
Kumaravelu 
Chettiar. 


`of 1920. 
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r. Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed with costs. 

Solicitors for appellant : Watkins and Hunter. 

Solicitor for respondents : H. S. L. Polak. 

K.J. R. Appeal dismissed. 





[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — SIR Worum Puuurs, Ki., O fictating 
Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE 
BEASLEY. : 
Sonachalam Pillai and others ... <Appellants* 
(Defendants 1, 3 to 7, 9, 10, 
13 and 14 and Supplemental 
Appellant) 
v, 

Kumaravelu Chettiar and others ... Respondenis 
i (Plaintiffs 1 to 6 and Suple- 

mental Respondent) . 


Ci Procedure Code (1908), S. 11, Expl. VI-VEf controlled by O. 1, 
R. 8. 


Held. by the Full Bench.—Explanation VI to S. 11 of Civil Procedure 
Code is not controlled by O. 1, R. 8 thereof; and a sut filed with leave 
under ©. 1, R. 8 by two or more members of a community who claim a 
night in enmman to them and the othor members of the cumwuuily dud 
seek to -enfofce it on behalf of themselves and the community is 
res judicata by reason of a decision given after bona fide contest in a 
Prior suit filed without leave under ©. 30 of Civil Procedure Code of 
1877, by some other members of the cammunity claiming the same right 
and seeking to enforce it on behalf of the community. 

7 Appeal against the decree of the Court of the Subordinate 

Judge of Tuticorin, dated 17th March, 1923, in O. S. No. 2 

The Advocate-General and K. S. Sankara Aiyar for 
2nd appellant. 

T. Nallasivam Pillai for appellants 2 to 6 agd 8 to 10. 

T. R. Ramachandra Atyar, T. L. Venkatarama Aiyar and 
V. Sambandam Chetiiar for respondents 1 to 6, 

The Court” (Kumaraswami Sastri, J., and Devadoss, J.) 
made the following 


ORDER OF REFERENCE To A FULL BENGH —The plaintiffs 


are Vani or oil-mongers of Tiruchendur. They 
sue for WE that they „are entitled to wor- 


` ship in the Subrahmaniaswami temple et Tiruchendur by going 








*Appeal No. 232 of 1923, 16th September, 1927. 7 
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into the inner Mayil Maha Mantapam, to go round all the 
prakarams in the temple, to place their Kavadies on the koradu 
in front of the Valliamman shrine, etc., and for an injunction 
restraining the defendants from interfering with the right of 
worship. yk 

The defendants, who are the Dharmakarthas, Stanikars of 
the temple and the three Vellala inhabitants of Tiruchendur, 
deny the plaintiffs’ right to go into the Mayil Malra Mantapam 
for the purpose of worship and their right to place Kavadies 
on the koradu in front of the Valliamman shrine and contend 
that they and their caste-men are prohibited from going beyond 
the Irawatha Mantapam or going round any of the prakarams. 
The Subordinate Judge of Tuticorin has granted the plaintiffs 
the declaration and injunction prayed for. The defendants 
prefer this appeal. 

The first point urged by the learned Advocate-General for 
the appellants is that the present suit is barred by reason of the 
decree in O. S. No. 14 of 1877 on the file of the Subordinate 
Judge’s Court of Tuticorin which was confirmed on appeal to 
the High Court in A. S. No. 73 of 1878. , Before consider- 
ing the appeal on the merits it is necéssary to record a finding 
on the question of res judicata, for, if the suit is barred by 
reason of the decision in the previous suit, it would not be neces- 
sary to try the appeal on the merits. The preseng suit is by 
the Vaniyars of Tiruchendur. They have obtained permission 
under O. 1, R. 8 of the Civil Procedure Code to sue on behalf 
of all the Vafliya Vysia residents of Tiruchendur. The plain- 
tiffs in O. S. No. 14 of 1877 were four Vaniyars, two of 
whom father and son were residents of Venkatramapuram, and 
the other two were residents of Thattamadam Village, Then- 
karai Taluk, Tinnevelly District. The plaint as translated in 
the printed record before us is admittedly incorrect and it has 
been corrected. In prayer 1 the words “and other Vaniyars” 
should be added, between the words “plaintiffs” and “to worship” 
and at the end of the paragraph the words “and to establish the 
right of the plaintiffs and others belonging to the Waniyar caste.” 
Their allegation in the plaint was that they and all the other 
Vaniyars had from time immemorial been in the habit of wor- 
shipping the deity going as far as the wooden Ali (lattice) placed 
between Ardhamantapam and Mahamantapam in he temple of 
Sri Subrahmania Swami at Tirychendur and also tyiNg and tak- 
ing Kavadies and, placingethem before the Valliamman temple 
comprised within the compound of Sri Subrahmania Swami 


Re ° 


F. b, 
Sonachalam 
Ptal 


v. 
Kumaravelu 
Chettiar. 


F. 
Sonachalam 
Pillai 

’. 
Kumaravelu 
Chettiar. 
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temple, and that on the 8th February, 1876, the Ist plaintiff was 
taking Kavadi and bowing in worship within the temple of the 
said Sri Subrahmania Swami along with the plaintiffs 2 to 4, 
that the defendants 1 to 7 had pushed the plaintiffs out of the 
said temple unjustly and forcibly and they prayed that | 
“the Court may be pleased to pass a decree establishing the right 
due to the plaintiffs to worship the deity going as far as the wooden lattice 
placed between Ardhamantapath and Mahamantapam in the temple of 
Sri Subrahmenia Swami and to tie and take Kavadies and place them 
before the Valliamman temple comprised within the compound of the said 
temple of God Subrahmania and to establish the right of the Vaniyars and 
for a permanent injunction! restraining the defendants from causing 
obstruction to them and other Vaniyars and for damages for Rs. 5,000 
for loss of dignity and mental pain caused to the plaintiffs.” 
The defendants were the Maniyam, Archakar, other servants 
and the Dharmakarthas of the temple. They in their written 
statement denied the right of the plaintiffs and other Vaniyars 
to go into the Mahamantapam and averred that from immemo- 
rial usage the limit prescribed for their worship was the spot 
marked “C” in the plan, and that as they had exceeded that limit 
they were properly sent out of the tempfe. The Subordinate 
Judge of Tuticorin after a careful consideration of the evi- 
dence dismissed the plaintiffs’ suit. They appealed to the High 
Court in A. S. No. 73 of 1878. Mr. Justice Innes and Mr. 
Justice Muttuswamj. Aiyar dismissed the appeal with the remark 
that ° 
“the reasons assigned by the Judge who passed the decree dismiss- 
ing the plaintiffs’ suit are satisfagtory to show that plaintiffs have not 
made out the right they claim.” 
. It is urged by the learned Advocate-General that O. S. 
No. 14 of 1877 was filed by the plaintiffs to assert the right of 
all Vaniyars and as it was litigated bona fide, Explanation 6 to 
S. 11 of the Civil Procedure Code applies to the case and the 
present suit which is brought for the same relief as that claimed 
in that suit is barred by res judicata. The contention of Mr. 
Ramachandra Aiyar is that there is nothing’ to show 
that O. S. No. 14 of 1877 was brought to assert the right of 
the whole community of Vaniyars, that the provisions of S.30 
were not complied with and that it was a suit fora personal 
remedy by way of damages and therefore the decision in that 
case cannot bar the ‘present suit. It is urged by the learned 
Advocate-General that permission need not be express and he 
relies on Mrisiwia Kumara Deb w. Atul Chandra Ghose ( 1). He 
also urges relying on DAunput Singh. Paresh Nath Singh (2) 
1. (1924) 3 CL J 612. 2. (1893) TLR 21 C 180. 
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that the Court ought to presume that the rules and forms‘of plead- 
ing were complied with by the Court. No doubt in the case 
of mandatory provisions of the processual law, in the absence 
of ahy evidence to the contrary, the Court would presume that all 
rules and legal forms were complied with as the tribunal is pre- 
sumed not to deviate from the rules and forms laid down for its 
guidance, But where, as in this case; the provisions of S. 30 of 
the Code of 1877 are only enabling and not mandatory, such a 
presumption does not arise. We are satisfied that no permis- 
sion was applied for orally or in writing and that no permission 
was granted expressly or impliedly under S. 30 corresponding 
to O. 1, R. 8, Civil Procedure Code, to the plaintiffs to sue on 
behalf of or for the benefit of all the Vaniyars interested along 
with the plaintiffs to worship in the Tiruchendur temple as 
alleged by the plaintiffs for the following reasons:— 


(1) There was no provision in the Code of 1859 
corresponding to S. 30 of the later Codes. 


(2) The previsions of S. 30 were for the first time 
enacted in the Code of 1877 which came into force‘on the. 1st 
October 1877; and 


(3) It was very unlikely that the pleaders of Tutitorin 
would have become familiar with the provisions of the new Code 
before the 8th November 1877, the date on which the plaint was 
filed. 


(4) Neither in the plaint nor in the written statement 
which is found in the printed records of A. S. No. 73 of 1878 
nor in the judgment is there any reference to the new provision 
contained in S. 30 of the Code. 


‘The next question is whether O. S. No. 14 of 1877 was 
brought in order to establish the right of the whole community 
and not merely the personal right of the plaintiffs on record. 
The only materfals upon which any conclusion can be arrived 
at are the plaint, the judgment and the decree. In paragraph 1 
of the plaint it is stated that the plaintiffs belong to the third 
caste, Vaisyas. In paragraph 2 the averment is 

“the plaintiffs and all the other Vaniyars have efrom time immemo- 
rial begn in the habit of worshipping the deity,” etc. 


In paragraph 3 they (meaping,the defendants) \ ; 


“have also from ghat date® to this day been obstructing the entire 
community of Waniyars including the plaintiffs from crossing the outsicle 
compound and entering,in.” 


F. B. 
Sonachalam 
‘Pillai 


2. 
Kumaravalu 


Chettiar: 
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In parafraph 4 it is alleged 


“on account of the aforesaid act and obstruction the plaintifs and 
other Vaniyars have been lowered in the estimation of the people of other 
castes of an equal status.” 

In prayer 1 the relief is asked for establishing the right due to 
the plaintiffs to worship the deity, etc., and to establish the right 
of the Vaniyars; and in prayer 2 injunction is asked for against 
the obstruction caused to the plaintiffs and other Vaniyars. 


Issue 1 is in the following terms:— 


(1) Whether oil-mongers commonly known -as “Vaniyar” are 
admitted into the plaint temple to worship at the spots A and Br 

An attempt was made by the plaintiffs to raise the larger 
issue whether the plaintiffs were Vaisyas as they hoped by prov- 
ing that they were Vaisyas they would be entitled to go to the 
Mahamantapam of the temple for worship. The Subordinate 
Judge thought it was uhnecessary to consider the issue “whether 
the plaintiffs come under the class of Vaisyar,” as he thought 
that the claim was “based entirely upon eimmemorial usage” 
and “the question of caste was not one capable of easy decision 
among Hindus.” The decree simply says that the suit is dis- 
missed. From the pleadings, from the issue, from the way in 
which evidence was adduced and the number of witnesses exa- 
mined and*the contentions of the parties appearing in the judg- 
ment, we have no hesitation in holding that the suit was 
brought to assert not merely ghe title of the plaintiffs but also 
the right of the Vaniyars to enter the Mahamantapam of the 
temple and the relief asked for was not one personal to the 
plaintiffs but one which was common to them as well as to all 
the Vaniyars. The mere addition of a claim for damages 
does not change the nature or the character of the suit which 
was one for the establishment of the right of the whole com- 
munity of which the plaintiffs were members. That the suit 
was litigated bona fide cannot be disputed. A large number 
of witnesses were examined; various documents were produced 
and every attempt was made to prove the case to the hilt. After 
they were defeated in the Subordinate Judge’s Court, the plain- 
tiffs preferred an appeal to the High Court where also they sus- 
tained a defeat. There is no suggestion, much less proof, that-O. 
S.No. 14 gf 1877 was not conducted bona fide by the plaintiffs. 
The question is whether the dectsiomin that suit bars the present 
suit. There are a number of decislons on the point and they 
are not quite reconcilable. We shall deal with cases_ which 


a 
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support the appellants’ contention. In Rangamma y. Nara- 
simhacharyulu (3) it was held that 
“Explanation 6 to 5. 11 of the Code of Civil Procedure is not con- 
fined to cases in which the prior suit was brought with the permission of 
the Court under O. 1, R. 8 thereof. The Explanation does not become 
inapplicable because the prior suit was for the establishment of the plain- 
tiffs individual right in addition to the right claimed by him in common 
to himself and others in so far as his claim in respect of the latter right is 
concerned.” ¥ 
In that suit some Agraharamdars brought a suit to eject the 
defendants from their possession. In a former suit for the same 
relief, one of the plaintiffs in the later suit was not a party to 
the earlier suit. It was contended that inasmuch as the plain- 
tiff was not a party to the previous suit, he was not bound by 
the decision in that suit. Sadasiva Aiyar and Moore, JJ., held 
that the plaintiffs’ suit was barred by the decision in the previ- 
ous suit, Sadasiva Aiyar, J., after an examination-of several 
cases on the point came to the concluston that Explanation 6 to 
S. 11 made no reference to O. 1, R. 8 and, therefore, O. 1, 
R. 8 cannot contrel Explanation 6. He observed at page 31: 
“The addition of an individual claim, to a right of way cannot pre- 
vent the decision as to the right claimed on behalf of all the Agraharam- 


dars (it is also the right claimed in the present suit) from being res judicata 
1n the present suit.” s 


Moore, J., observed at page 32: e 
“The, joint right which the plaintiff claimed is identical with the relief 
sought for in the present suit, and he was clearly litigating bona fide in 
the interests of all the Agraharamdars. I am unable to agree with the 
Subordinate Judge that Explanation 6 to S. 11 of the Civil Procedure 
Code must be treated as confined to cases in which permission to sue M a 


representative character is obtained under O. 1, R. 8 of the Civil Proce- 
dure Code.” 


In Gopalacharyult v. Subbamma (4) it was held 


“Explanation 5 to S. 11, Civil Procedure Code, applies not only to 
cases where leave of Court has been granted under O. 1, R. 8, but also to 
cases where sohne of the persons claiming a private right in common with 
others litigate bona fide on behalf of themselves and such others.” | 


Sir John Wallis, C. J., who felt considerably pressed by the 
argument that Explanation 5 was enacted at the same time 
as S. 30 in the Code of 1877- and therefore the ex- 
planation is applicable only to cases where the „consent of the 


Court to the institution of the suit had been give under section 
30, observes at page, 492 : °. 
b e 





3, (1916) 31 ML J ®. ee? (1919) I L R 43 M 487 :38 M L J 493. 


F. B. 
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“The txplanation no doubt applies to such cases, but it is not in terms 

confined to them. It may be, that if a suit to which S. 30 is applicable 
were brought without the consent of the Court, the plaintiff conld not be 
considered to be litigating bona fide on behalf of the other persons interested, 
that is, not only honestly but with due care and attention, or in other cases 
in which he failed to implead parties who ought to have been joined, but 
it is in terms wide enough to include accidental slips where no real pre- 
judice has been caused, and we ghould not in my opinion be justioed in 
refusing to apply it to such cases” 
He considered almost all the cases on the point and referred to 
the decision of Sir John Edge, C. J., in Ram Narain v. Bisshi- 
shar Prasad (5) as to the care that should be taken in apply- 
ing the explanation only to cases which come within its very 
wording. These two cases were followed by Sir William 
Ayling and Odgers, JJ., in Chenraya Goundan v. Athappa 
Goundan (6), wherein they held the fact that the former suit 
was not instituted with the leave of the Court under O. 1, 
Rule 8, Civil Procedure Code, did not exclude the application 
of Explanation 6 to section 11. In Varanakot Narayanan 
Namburi v. Varanakot Narayanan Namburi,(7) it was held by 
Kernan and Forbes, JJ., that Explanation 5 of S. 11, Civil 
Procedure Code, is not linfited to the case of a suit under S. 30. 
In that case a decrees was obtained against a karnavan of a 
Malabar Tarwad. The suit was brought to set aside the 
decree. The question for decision was whether the plaintiff, 
a member of the Malabar Tarwad, was bound by the decree 
against the karnavan of the Tarwad declaring that a certain 
land was not the jenm of the Tarwad but was held by the 
karnam on kanom. The karnavan was the defendant in the 
prêvious suit. After referring to the position of the karna- 
van of the Malabar Tarwad and its usages, the learned Judges 
observed at page 332: 

“Explanation 5 is not limited in its language to a sult under S. 30 
which authorises a suit or defence by one or more parties on behalf of 
numerous other parties having the same interest in a sult. In such suits 
the parties suing or defending must have permission of tie Court to sue 
or defend, and must, in the plaint or defence, purport to sue or defend 
expressly on behalf of himself and the others, and notice is required to he 
given to those intefested who are not parties to the suit.” 

This observation of the learned Judges was relied upon 
by Sadasiva Aiyar, J.,°in Rangamma v. Narasimhachar yulu (3) . 





In Mad. v. Keshavan (8), Kernan and Parker, TJ., 
observe : KANAN 

3. (1916) 31 ML J 26. 5. (1888) IL R10 A 411. 

6. (1923) 18 L W 177. 7. (1880) IL R2M 328, 


8.” (1887) ILRI MIN, , 
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“There are no grounds for supposing that the litigation of the Uralars 
with 5th defendant was not bona fide and therefore we think that the matter 
is res judicata under S. 13, cl. (5) of the Civil Procedure Code.” 


In that case the Uraima right over a certain Devaswam 
was vested in certain Illams, one Urala representing each 
Ulam. Al the Iams except that of plaintiff were represent- 
ed in the litigation with defendant, 5 in 1881.- The plaintiff 
in the later suit was not a party to the previous one. The 
learned Judges held that the plaintiff was bound by the decision 
in the previous suit inasmuch as the previous suit was in the 
nature of the assertion of the common right of all the Uralars. 
We may remark here that Explanation 6 of the present Code 
was Explanation 5, and Order 1, Rule 8, was S. 30, of the 
previous Code. In Chandu v. Kunhamed (9) the mortgagee 
of the share of defendant 1 in a paramba brought a suit for 
possession of that share. An issue was raised in the previous 
suit whether the paramba was partiblesor not and was decided 
against the present defendant No. 2 who was defendant 6 . in 
the previous suit. | Sir Arthur Collins, C. J., and Handley, J 
held that the 


e 
“present defendant 1 and the other co-sharers may be said to claim 
under the plaintiffs ın that suit by Explanation 5 of S. 13 of the Code of 
Civil Procedure” 


kgd 


and therefore the decision in the previous suit adverse to, the 
2nd defendant’s title was res judicata and conclusive against him 
in the present suit. a 


It is argued by Mr. Ramachandra Aiyar that these cases do 
not touch the point as Rangamma v. Narasindhacharyuku (3)was 
a case of agraharamdars and the case in Gopalacharyulu v. Sub- 
bannia (4) was also a case of agraharamdars and to such cases 
the provisions of S. 30 could not be applied and therefore they 
are not authorities for the contention as to res judicata. His 
argument is that S. 30 is applicable only to cases where there 
are numerous parties who cannot all be conveniently brought 
before the Court, but where parties . are not 
too numerous they should all be made ‘partfes to the 
action as no one is authorised to file a suit or defend one on be- 
half of another, and therefore the provisidns of Explanation 6 
must be confined to cases covered by O. 1, R. 8, nd also to 
cases where persons are ky lay entitled to represerft a class or 

3 (1916) 31 MB J 26. °4. (1919) I L R43 M 487: 38 ML J 493. 
9. (1891) IL R 14 M 324 :1MLJ 529, 
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authorised by persons to represent them before the Court. 
Explanation 6 of S. 11 of the present Code is: 

“Where persons litigate bona fide in respect of a public right or of a 
private mght claimed mm common for themselves and “others, all persons 
interested in such right shall, for the purposes of this section, be deemed 
to claim under the persons so litigating.” 

This Explanation is a reproduction of Explanation 5 of the 
Codes of 1877 and 1882 with the addition of the words “of a 
public right”. These words were added on account of the enact- 
ment of the new S. 91 of the present Code. Where persons litigate 
bona fide in respect of a private right claimed in common for 
themselves and others, 5. e., where persons bring a suit or de- 
fend a right common to themselves and others and the ` litiga- 
tion is not merely for the benefit of the persons on record but 
for all the persons who are interested in that common right, all 
other persons interested in such right shall be deemed to claim 
under the persons so litjgating. lf S. 30 is to govern this 
explanation, the legislature would not have used the words 
“deemed to claim under the persons so litigating,” for when 


‘ permission is granted under S. 30 to a few persons to sue or 


defend on behalf of the whole class, every member of that class 
is a party to the proceeding. The use of the words “deemed 
to clatm,” we think, gives a clue to the meaning of the section 
where persogs sue for themselves as well as on behalf of others; 
though they may not get the permission of R. 8, yet their liti- 
gation is for the benefit of the whole class and when that litiga- 
tion is conducted bona fide, thefe is no reason whyethe decision 
in that suit should not bind all the persons for whose benefit it 
was conducted. It has been held in a number of cases that 
R. 8 is only an enabling provision. It is open to the defendants 
in a case to bring to the notice of the Court that leave ought to 
be obtained as was done in Vasudevan v. Sankaran (10). But 
where the defendants do not object to the suit proceeding with- 
out the permission under R. 8, the persons for whose benefit 
the litigation is conducted cannot in case of failure to succeed 
turn round and say that they are not bound by it, for, if the 
common right Had been established, they would be the first to 
claim the benefit of that decision. 

We shall now déal with the cases relied on by Mr. Rama- 
chandra Aiyą in support of his contention. In Kombi’ v 
Lakshmi (17) it was held that if it „was sought to makeva 

10. (1897) IL R 2 M 129 :7 ML J 102 ¢F. BJ). 
11. (1882) IL R 5M 201, 
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decree in a suit binding on a Malabar Tarwad, the procedure 
laid down in S. 30 of the Code of Civil Procedure, 1877, should 
be followed if the members are numerous. Innes and Muttu- 
swami Aiyar, JJ., observe at page 206 : 

“If a tarwad does not strictly fall within the denomination of a 
corporation, S. 30, in cases in which the members of the tarwad were 
numerous, would at all events apply, which, while authorising one of the 
persons interested to defend by leave of the Court on behzif of all, requires 
notice of the institution of the swt to be given to all; and a decree in such 
case, it is presumed, would be a decree against the entire body defending by 
such person.” \ 

The question there was whether a decree which was obtain- 
ed against the Karnavan was binding upon the whole Tarwad. 
In Vasudeva v. Narayana (12) the same question arose whether 
a decree obtained against the Karnavan of a Nayar Tarwad or 
of a Nambudri Illam is binding on the family. Innes, J., held 
differing from Varanakot Narayanan Namburi v. Voranakot 
Narayanan Namburi (7) that ii 


“Every member of the tarwad is interested in the joint property and 
ought to be made a pafty or have notice under S. 30, so that he may have 
the option of coming in as a party in any wit, the object of which is to 
affect the property.” - 


Kernan, J., who agreed with Innes, J., does not observe that 
Varanakot Narayanan Namburi v. Varanakot Narayanan 
Namburi (7) was wrongly decided, but explains fhe decision 
on the facts. He observes at page 129: 


“I fully assent to the propositidh that all persons whose interests are 
sought to be prejudicially affected by a suit, should be parties to it. But 
there are exceptions to that rule when such interests are considered to°be 
sufficiently represented and protected by parties to the suit.” 


In'Gopalan v. Valia Tamburatti (13) Sir Charles Turner, 
C. J., and Kernan, J., observe that 


“A practice has prevailed in Malabar whereby the Karnavan has been 
recognised as representing the tarwad and entitled to sue or defend suits 
as such represerftative without the association of the other members ot 
the tarwad, who were nevertheless held bound by decrees passed in such 
suits, unless they showed mala fides in their representative. This practice 
had its origin in convenience but now that the Code of Civil Procedure, 
S. 30, contains a special provision to obviate the inconvenience, where a 
number of persons in the same interest have Occ&sion to assert or defend 
their, Tights by suit, it may be doubted how far the practice would be now 
upheld and it is advisable that resort should be had to provisions of 
5. 30, Civil Procedure Code." . . 





7. (188) I L'R 2 M 328, 12. (1882) I L R 6M 121. 
13. (1883) IL R7 M8. 
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In Ittichan v. Velappan (UlA) it was held that 

“although the property. of a Tarwad may be attached and sold in 
execution of a decree when the Karnavan is sued as representative of the 
Tarwad, members of the.Tarwad who are not parties to the proceedings and 
have not been represented in the manner prescribed by the Code of Civil 
Procedure, are not estopped from showing that the debt for which the decree 
was passed was not binding on the Tarwad.” 

The principle of this decision is csi: 
Muttuswami Aiyar, J., in Sri Devi v. Kelu Eradi (15). 
another case, Thanakoti v. Mumtappa (16), 
the same volume, the decision in a suit, 
which some ryots of the village claimed. the right 
use water during the day-time which right was common to 
themselves and other villagers, was held not to bar a subsequent 
suit for the same relief in assertion of the same right by per- 
sons who are not parties to the previous suit. Hutchins, J., 
held on the facts that in the previous suit, the claim was not on 
behalf of the others, but it was for damages caused to himself 
individually, and the suit was not a representative suit under 
S. 30, nor was it under the law as it existéd before the amend- 
ment of the Code. Kernan, J., observes at page 499: 

“One party having a right in common with others !s not at liberty or 
authogised to sue in his own name to establish the right of the others 
except by their authority. Explanation 5 must be read with the provisions 
of S. 30 andethe principles to be found in that section.” 

In Sri Devi v. Kelu Eradi (15) it was held that the junior 
members of the Pathirakat Anikkare Tarwad were etititled to 
recover property of which the Tarwad was dispossessed in 
execution of a decree against the Karnavan and senior Anan- 
dravan on proof that the decree was not substantially correct. The 
learned Judges explain at page 83 the grounds of the decision 
of the Full Bench in Ittichan v. Velappan (14). They observe: 

“It was held by the Full Bench that the intention to implead the 
Karnavan as representative of the Tarwad must appear from the proceed- 


ings in the first suit, and that the debt recognised by tke decree must be 
binding on the entire Tarwad.” 


gE SEF 


They observe at page 82: 


“The decision in Varanakot Narayanan Namburi v. Varanakot Narayanan 
Nownburi (7) is a clear authority for the position that Explanation 5 of 
S. 13 of the Code of Civil Procedure is not limited to the case of a suit 
in which the provisions of S. 30 were complied with, and we  %hould 
follow it if Mbsequent decisions did uot throw doubt upon it.” 





7, (188) IL R2M32. 14. (1885) IL F 8M 484 (F B). 
15, (187) IL R10 M79. 16. (1885) IL R8M 4%. 
es 
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The question whether a Karnayan could represent the Tarwad 
in a properly framed suit is only one of historic interest as it 
has been definitely settled by the Full Bench in Vasudevan v. 
Sankaran (10).° It was held in that'case 

“a decree in a suit in which the Karnavan of a Nambudri Illam or 
a Marumakkatayam Tarwad is, in his representative capacity, joined as a 
‘defendant and which he honestly defends is binding on the other members 
of the family not actually made parties.” A 
Mr. Ramachandra Aiyar relies upon some of the observations 
of the learned Judges in the case, but the question turned upon 
the principle of substantive law whether a Karnavan could re- 
present the Tarwad so as to bind it. The Karnavan of a 
Nambudri Illam or a Marumakkatayam Tarwad could bind the 
Ilam or Tarwad when he acts in a representative capacity. 
Shephard, J., observes at page 139: 

“The 30th section is of a permissive character. So far as concerns 
the principle involved there was nothing new in the provision. It had 
been acted on before the Code of 1877 came fhto force [Srikhanti Naraya- 
nappa v. Indupurain Ramalingam (17)].” 

Subrahmanya Aifar, J., observes at page 142, after referring 
to the case of Hindu widows with reference to reversioners and 
other persons having an estate analogous to that of-a Hindu 
widow, . 

“In the cases last mentioned the limited owners possess the represen- 
tative capacity to sue or defend by virtue of their position. ‘This, as already 
shown, is eminently true in the case of a Karnavan. Consequently, he does 
not require the ald of S. 30 to be a representative, but has the inherent right 
to act as such, provided, of course, there is in the particular case no 
conflict between his own interest and that of the family.” 

In Srinivasa Chartar v. Raghava Chariar (18) Shephard, J., 
held that S. 30 was only an enabling provision and a suit was 
not liable to be dismissed by reason of the failure of the plain- 
tiffs to obtain permission given under S. 30 of the old Code. 
The omission could be rectified at any stage if objection is 
taken by the defendants. The above are the cases of the Madras 
High Court which take a different view- from the view in 
Rangamma v. Norastmhacharyulu (3), Gopalacharyulu v. 
Subbamma (4), Chenraya Goundan v. Athapfa Goundan (6), 
Varanakot Narayanan Namburi v. Varanakot Narayanan 
Namburi (7) and Madhavan v. Keshavon (8). 

3° (1916) 31 MLJ 2. 4. (1919)'I L R43 M 487 NS L J 493. 

6. (1923) 18 L W 177. 7. (18%) IL R2 328. 
8, (1887) IL R11 M191. 0. (f897) ILR@M 129:7MLJ 102 (FB) 
° 17. (186) 3M H C R 226. 
18. (1809) ILR Z M 8B :7MLJ 2l, 
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bese In Muhammad Amir v. Sumitra Kuar (19) it was held 
| Sonachalam by Sir Henry Richards, C. J., and Sir Pramadha Charan 
Puai Banerji, J., that where a suit had been brought by two persons 


Kumaravelu ag members of the public for a declaration that certain property 
Gusar was waqf property, and it had been decided that the property in 
question was not waqf, the decision operated as res judicata in 
e the case of any’other similar suit which might be brought hy 
: other member¢ of the public as such claiming a similar declara- 
tion. The learned Judges held that the previous litigation was 
a bona fide one and that the plaintiffs were litigating as members 
of the public and not in the private capacity. In Baiju Lal 
Parbatia v. Bhulak Lal Pathuk (20) it was held that S. 30 of 
the Code was an enabling provision and did not debar the plain- 
tiffs from suing in their own right in that case. Ameer Ali, 
J., at page 389, observes: g 
“That section (meaning S. 30) is, as has been already pointed out, an 
enabling section and must bg read, it seems to me, in conjunction with 
G Explanation 5 to S. 13 of the Civil Procedure Code.” 

In Shankarlal v. Dakar Temple Committge (21) it was held 
that O. 1, R. 8, Civil Procedure Code, is merely an enabling 
rule and does not prevent a representative suit being brought in 
any manner that the law permits. 

The principle of S. 30 was given effect to before it was 
- enacted. Æ representative suit could be brought by a few 
persons in order to obtain a relief common to them as well as 
a number of other persons. Jn Srikhanti Narayanappa v. 
e Indupuram Ramalingam (17) it was observed: ° 


e “Convenience requires that in suits where there is community of 
interest amongst a large number of persons, a few should be allowed to 
represent the wholc; and if the whole body be represented in the suit, then 
it is proper that the whole body should be bound by the decree, though some 
members of the body are not parties named in the record.” 

The learned Judges Bittleston, Ag. C. J., and Ellis, J., after 
considering the English practice held that the principle of 
representation should be applied to the members of a Hindu 
village community. In Anandrav Bhikaji Phadke v. Shankar 
Daji Charya (22) West, J., observes: 

“The case of Jenkins v. Robertson (23) is instructive in this respect 
and indicates that it mayebe consistent with general principles that certain 
judicial proceedipgs taken by, or against, a select number as representing 

. 17. (186¥3 M H C R 226. 19, (1914) IL R 36 A 424. 

20.- (1897) I L R 24 C 385. 2f. (1925) 28 Bom. L R 309. 

22. (1883) IL R7 B 323 at 329, 
23. (1867) L R 1 App. Cas. (Sc.) 117. 
e 
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a large class may, if fairly and honestly conducted, bind or benefit the 
whole class.” 


Before S. 30 was enacted, the practice was in vogue, both in 
Bombay as well as in Madras, for persons to bring a represen- 
tative suit to obtain relief in respect of a right common to them- 
selves as well as others and the decision in’such a suit was held 
lo bind the persons whom they represented provided the. right 
claimed was litigated bona fide. The terms of the Explana- 
tion 6 of the present Code which are the same as the terms of 
the Explanation 5 of the old Code except for the addition of 
the words “ public right” are so wide as to include cases where 
the right common to the plaintiffs on record as well as others 
is litigated bona fide in the interest of the whole class, and there 
is no warrant in any other provisions of the Code to limit it 
only to cases coming under S. 30 or to cases where persons, 
either by law or by act of parties, are entitled to re 
present the others whose names do not appear as parties on the 
record. It is urged that there is danger in giving a literal 
interpretation to Expłanation 6, for, if a few persons are allow- 
ed to sue on behalf of a large comnymity, the community 
would be bound by the decision in the suit litigated bona fide, 
though the case might not have been placed in all its aspects 
owing to the ignorance of the plaintiffs or their inability to 


secure evidence which would really help them. On*the other - 


hand, a right which is common to the members of a numerous 
community shguld not be litigatedefor every infraction by a few 
persons coming forward each time as plaintiffs and thereby 
harassing the defendants who are obliged to defend several 
actions in protecting their rights. It is unnecessary to pursue 
this speculation any further. As there isa serious conflict of 
authority on the point, we think a reference ought to be made 
to the Full Bench of the High Court for a clear decision on the 
point. We would therefore’ refer the following question to 
the Full Bench *— 


“Is Explanation 6 to S. 11 controlled by O. 1, R. 8 of the Civil 
Procedure Code, so as to render a subsequent suit filed with leave 
under O. 1, R. 8 by two or more members of the community who claim a 
right in common to them and the other members “of the community and 
seek tg enforce it on behalf of themselves and the communitg res judicata 
by reason of a decision given after bona fide contest inap suit filed 
without leave under S. 30, Cil Procedure Code, 1877, by some other 
members of the community claiming the same right and seeking to enforce 
it on behalf of the community ?” . 

e 
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The Advocate-General and K. S. Sankera Aiyar for 2nd 


appellant. 
T. Nallasivam Pillai for appellants 2 to 6 and 8 to 10. 


T. R. Ramachandra Aiyar, T. L. Venkatarama Aiyar and 
V. Sambandam Chetti for respondents 1 to 6. 

The Court expressed the following 

OPINION —Ramesam, J.— The facts of the case are fully 
stated in the referring judgment and need not be repeated 
here. The question referred to the Full Bench is stated as 
follows :— 

“Is Explanailon 6 to S. 11 controlled by O. 1, R, 8 of the Civil 
Frocedure Code, so as to render a subsequent suit filed with leave under 
O. 1, R. 8, by two or more members of the community who claim a right 
in cammon to them and the other members of the community and seek to 
enforce it on behalf of themselves and the community res judicata by 
reason of a_decision given after bona fide contest in a previous suit filed 
without leave under S. 30, Civil Procedure Code, 1877, by some other 
members of the community claiming the same right and seeking to enforce 
it on behalf of the community?” 

As was pointed out at the time of the Argument by my Lord 
the Chief Justice, the word “ render” in the second line seems 
to be a slip for “ prevent” ; the sentence will then run “so as 
to prevent a subsequent suit TE aaa I ah et x 
on behalf of themselves and the community being res 
judicata © WS” 

The idea is, if O. 1, R. 8 does not control Explana- 
tion 6 to S.11 and” the Explanatien has its 
full effect unhampered by any other consideration, then 
there is res pudicata,; if Order 1, Rule 8, controls Explana- 
tion 6, that is, effect is not to be given to Explanation 6 on the 
ground that the procedure in Order 1, Rule 8, is not followed, 
then there is res judicata. The question referred to us is, 
which of these two alternatives is to be adopted ? 


It is true that Explanation 5 to S. 13 in the Code of 1877 
corresponding to Explanation 6 to S. 11 of the present Code 
was introduced for the first time along with other explanations 
in the Code of 1877 and S. 30 of that Code corresponding to 
Order 1, Rule 8, of the present Code was also introduced for 
the first time in that Code following the enactment of O. XVI, 
Rule 9, in J873 in the Supreme Court Rules of Practite in 
England. Prior to the Code of 1877, that is, in the Act of 1859, 
there is nothing corresponding to S. 30 of tha Codes of 1877 
and 1882 and the section relating to res judicata was a very 
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general section without the explaffitions which appear in the 
Codes of 1877, 1882 and 1908. But this does not mean that 
the principles of the law of res judicata were changed or under- 
went an alteration in 1877. In theory the law was always the 
same and the same principles were always applied ; only the 
expression of that law in the form of a section in the Code as 
required by Indian conditions underwent alterations as time 
went on. A representative suit by some persons only on behalf of a 
large class similarly interested was allowed both in England 
and India prior to 1877 and if such a suit was bona fide litigated, 
the judgment in it was held to bind persons not actually parties 
to the litigation. In the Duke of Bedford v. Ellis (24), Lord 
Macnaghton observes as follows :— 

“There is no reason whatever [or so restricting the rule, which was 
only meant to apply the practice of the Court of Chancery to all divisions 
of the High Court. The old rule in the Court of Chancery was very simple 
and perfectly well understood. Under the old practice, the Court required 
the presence of all parties interested in the matter in suit, in order that a 
final end might be made of the controversy. But when the parties were 
so numerous that you never could “come at justice”, to use an expression in 
one of the older cases, if everybody interested was made a party, the rale 
was not allowed to stand in the way. It was originally a rule of convem- 
ence : for the sake of convemience it was relaxed. Given a common in- 
terest and a common grievance, a representative suit was in order ff the 
relief sought was in its nature beneficial to all whom the plaintiff proposed 
to represent.” ? 7 

Again at page 10, he observed: 

“I doubt whether it is accurate (6 say that in the case of represente- 
tive suits we have advanced a long way since the days of Lord Eldon. It 
is, of course, not necessary nowadays to go to a Court of Law in order 
to establish legal rights. But in all other respects I think the rule as to 
representative suits remains very much as it was a hundred years ago.” 
From the time it was first established it has been recognised as 
a simple rule resting merely upon convenience. It is impossible, 
I think, to read such judgments as those delivered by Lord 
Eldon in Adair v. New River Co. (25) and in Cockburn 
v. Thompson (26) without seeing that Lord Eldon took as 
broad and liberal a view on this subject as „anybody could 
desire. 

Earlier at page 9 Lord Macnaghton mentions the case of 
Chaytor v. Trinity College (27) as one of the iest applica- 
tions of the rule. The case in Cormimusstoners of\ Sewers of 

24. (1901) App. Cas. 1. “25. (1805) 11 Ves. 429 : 32 E R 1153. 


26. ° (1809) 16 Ves. 321 : 33 E R 1005. 
27. (1796) 3 Anstr. 841. 
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the City of London v. Gellatly (28) is a good example (vide 
Daniel’s Chancery Practice, Vol. I, page 175). When, in the 
year 1866, it was held by the Madras High Court that the de 
cree in a former suit defining the boundary between two villages 
was binding on the inhabitants of one of the villages in a later 
suit though they were not parties to the former suit on the 
ground that the former suit was a representative one [Srikhanti 
Narayanappa v. Indupuram Ramalingam (17) ] they were mere- 
ly following the well-established English practice. The learned 
Judges observe : 

“This principle of representatidn is acted upon in English Courts of 
Common Law.” 

They refer to Queen v. The Inhabitants of Haughton (29) 
and proceed : 

“The same principle is recognised by the English Courts of Equity, when 
they allow suits to be maintained by a few expressly for themselves and 
others with whom they have a community of interest, as by some inhabi- 
tants of a parah for themselves and the rest.” 


Similarly in Anandrav Bhikaji Phadke v. Shankar Daji 


kea (22) West, J., observed at page 328 : 


“The case of Jenkins v. Robertson (23) is instructive in this respect, and 
~ indicates that it may be consistent with general principles that certain judi- 
cial proceedings taken by, or against, a select number as representing a 


large. class mar, if fairly and honestly conducted, bind or benefit the whole 
class.” 


In oe last mentioned case _ which -was from Scatland, 
that the formes litigation terminated in a compromise, all the 
Scotch Lords were agreed that but for that fact the former deci- 
sion would have barred the second suit as res judicata. It ap- 
pears therefore that even prior to 1877 (1873 in England) if 
there was a properly constituted representative suit and the trial 
in it proceeded on the footing of representation, the judgment 
in it may bind in a later litigation persons who were not actually 
parties to it. The cases falling under Explanatfon 6 after 1877 
may be grouped under the following heads:— 

1. Where permission has been expressly granted by the 
Court under S. 30. This is a plain case and it is conceded 
by both parties thatethe decision in the ae suit will = the 


later. suit I. judicata. 
17. (1866) 3 M H CR 226. g. (1883) I L R 7 B 323 at 328. 


23. (1867) L R 1 App. Cas. (Sc.) 117. 
28. (1876) 3 Ch. D 610. 
29. (1853) 1 El. & Bl. 501 : 118 E R 523. 
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~ 2. Though no permission was sought or was given under 
S. 30, still some of the parties sue or are being sued in a repre- 
- sentative capacity. Where a plaintiff sues in a representative 
capacity he has authority to so represent other persons not par- 
ties to the suit under the general law. Where a defendant is 
being sued in a representative capacity he has similarly 
authority under the general law to represent other persons not 
parties and he is himself willing to conduct the litigation on be- 
half of such others. 

Examples of the second heading easily. occur in Hindu Law 
and Malabar Law. Where the manager of a Hindu joint 
family sues or is being sued on behalf of the family, where the 
Karnavan of a tarwad sues, or is being sued 
on behalf of the tarwad, or where a Hindu 
father sues or is being sued as manager ofa 
sub-branch consisting of himself and his sons, the manager, 
Kamavan or the father, as the case may be, acting in a repre- 
sentative capacity will bind others whom they répresent. As to 
the case of a Malabar tarwad there is a very large number of 
decisions of this Court which are quoted in the referring judg- 
ment. I do not think it is necessary to refer to them in detail. 
They begin with Varanakot Narayanan Namburi v. Varanakot 
Narayanan Namburi (7) and end with the decision of the’ Full 
Bench in Vasudevan v. Sankaran (10), in which the,matter was 
finally set at rest. It is unnecessary to discuss these cases be- 
cause Mr. Ramachandra Aiyar, the learned vakil for the respon- 


dents, conceded the correctness of the last Full Bench decision. ` 


He concedes that S. 30 is not confined to cases where leave is 
expressly sought for and obtained but will cover cases where 
under the law a person like the Karnavan of a tarwad has 
authority to represent other persons not parties to the suit. 

3. Where the trustees of a temple sue or are being sued, 
for example, the case Madhavan v. Keshavan (8), where the 
litigation by certain Uralars of a Devaswom was held to bind 
the other Uralars, But Mr. Ramachandra Aiyar distinguishes 
this case on the ground that in such cases the idol of the temple 
is the real-party in both suits and there is no question of one 
party representing another. Though he is able to distinguish 
the case in Madhavan v. Keshav °(8) in this way 
because it happened to be a case of trustees of a Hindu temple, 
I doubt whether the said ground of distinction will be available 

7. (1880) I L R2 M 32g. 8. (1887) IL R 11 M 191. 
10. (1897) IL R20M 129 :7ML J 102 (FB). 
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in cases of private trust. In a case where there are a number 
of trustees (not of a religious institution but) acting on behalf 
of some cestus que trust under some trust deed and only some 
of the trustees are sued, I fancy the decision would be the same 
as in Madhavan v. Keshavan (8). Both the cestuis. gue 
irustent and the other trustees would be bound by a litigation 
conducted bona fide by some only of the trustees and the distinc- 
tion suggested by Mr. Ramachandra Aiyar will not be appli- 
cable in such acase. So far as the cestuis que trustent 
are concerned it may be said that they claim through 
the trustees but as to the co-trustees, Explanation 6 must be 
invoked. But apart from the above three categories there 
may still be a large number of cases which cannot be labelled 
under a particular heading and in which there may be several 
persons with similar interest and some only may sue but pur- 
porting to sue on behalf of all the others. If in such a case 
permission. of the Court under S. 30 was not sought for by 
oversight and the Court itself overlooks the necessity for the 
procedure under S. 30, what is the result gf final decree in the 
case? This is really the point to be decided before us. Mr. 
Ramachandra Aiyar contênds in such a case that the failure to 
obtain leave under S. 30 is fatal and that the suit cannot be re- 
gardéd as a representative suit. His contention amounts to 
this: A sujt is representative or not according as leave is given 
under S. 30 or not in all cases where there is no authority under 
the general law. I agree with Mr. Ramachandra Atyar’s con- 
tention to this extent, namely that, where a person acting in a re- 
presentative capacity has no authority under the general law, if 
his litigation is to be a representative one so as to bind others, 
he must at least get authority from the Court; but this does not 
necessarily mean that such authority from the Court should be 
necessarily in the form of an order on a petition filed under 
S. 30 of the Code of Civil Procedure. If a suit filed by a 
plaintiff in a representative capacity was allowed to proceed in 
that character without objection by the defendant and by the 
Court and if a general issue is framed so as to put in issue the 
right of the whole class in whom it is alleged to exist and the evi- 
dence adduced is of a general character and the findings, the 
judgment and the decree are also perfectly general in their 
nature, If do not see why such a judgment 
should not bind persons. ngk parties to the 
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suit in spite of the fact that no application was filed under 
S. 30 and no order passed on it. The object of S. 30 in the 
Codes of 1877 and 1882 and of O. XVI, R. 9 in the Supreme 
Court Rules was merely to make more definite some kind of 
procedure which was previously going on for more than 100 
years in England and India. The prior procedure was appa- 
rently not regulated by any enactment and was more a matter of 
practice left to the discretion of the individual Judges. Later on, 
it took a more definite shape the object being to impose some 
safeguards and to avoid possible hardships in the working out of 
the rule of res judicata by reason of representative suits. It 
was supposed that a special notice to the persons having any 
right where they are not numerous, or a general notice where 
they are very numerous, and the provision permitting any of 
them to be made parties would avoid any possible hardship or 
injustice arising out of the rule of res judicata by reason of 
Explanation 6. But if the exact procedure prescribed in’ the 
section is not followed though the suit proceeds in a representa- 
tive capacity, it does not follow that the character of the suit is 
altered. All that can be said at the most is that there is an 
irregularity. It is possible sometimes that the irregularity 
may be serious; and if there is any reason to think that the seri- 
ous irregularity has led to collusion or fraud or a grossly negli- 
gent conduct of the case, then the Court will hold thet the litiga- 
tion was not carried on bona fide and will not hold a later suit 
barred by res judicata. But whgn there is no ground to suspect 
that the irregularity was serious or led to collusion or fraud, or 
by reason of want of publicity the case was conducted in an 
improper manner, the irregularity is by itself no ground for 
holding that Explanation 6 is not applicable. The irregularity 
may be an element in considering the question ‘whether the 
former litigation was conducted bona fide. [See e. g., Kuma- 
randy Kudumban v. Venkatasubramania Aiyar (30)]. But 
in spite of thesirregularity, if one comes to the conclusion that 
the conduct of the litigation was bona fide, the irregularity 
itself does not matter: in other words,. I am of 
opinion ‘that Explanation 6 to S. 11 is not controlled by Order 
1, Rule 8, of the Code of Civil Procedure. . I may here observe 
that it is not correct to say that the power of one n to re- 
present others when there is no authority under the general law 
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is based on their consent as was supposed by Kernan, J., in 
Thanakoti v. Muniappa (16), where he says: 

“Unless the other plaintiffs were aware of the suit of plaintiff 3 and 
authorised him to make the claim for them, plaintiff 3 would have had no 
authority to claim on their behalf so as to bind them from afterwards 
bringing their own suit.” 

I think the’ real basis of the power to represent in such a 
case is derived from the action of the Court in permitting the 
action to go on on that basis. The consent of the others need 
not be obtained, Markt & Co., Lid. v. Knight Steamship Com- 
pany, Ltd., Sale & Frasar v. Knight Steamship Company, 
Lid. (31). Examples of cases in which similar conclusion was 
reached are not wanting. In Rangamma v. Narasimhacharyulu 
(3) Sadasiva Aiyar and Moore, JJ., held that one Agraharam- 
dar was bound by the result of a former litigation in which he 
was represented by another Agraharamdar and the litigation was 
conducted bona fide; but no order was obtained under Order 1, 
Rule 8 in that case. Res judicata followed because the issue 
raised a very general question applying toeall the Agraharam- 
dars. It might have been prudent for the Court to follow the 
procedure in O. 1, R. 8 in that case. But the fact that 
they did not follow, did not make it less res judicata. The 
decision in Gopalacharyulu v. Subbamma (4) was also a case 
of Agraharemdars. Wallis, C. J., and Spencer, J., held that 
Explanation 6 applies not only to cases to which the procedure 
in S. 30 applied but also to other cases and it was in terms 
wide enough to include accidental slips where no real prejudice 
has been caused. These two cases were sought to be distin- 
guished by Mr. Ramachandra Aiyar on the ground that the 
parties there were not numerous and S. 30 could not in strict- 
ness be applied. He also argues that Rangamma v. Narasimha- 
charyidu (3) was wrongly decided. These two cases were follow- 
ed in Chenraya Goundan v. Athappa Goundan (6), which was a 
case of trustees of a temple. In Chandu v. Kembamed (9) 
it was held in a suit by a mortgagee of one share, that the deci- 
sion in a previqus suit on a general issue whether the paramba 
was partible or not bound the other sharers in a later litigation. 
It is true that this was overruled by a Full Bench in a later case. 
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But the ground was that the other so-sharer who was sought to 
be bound when asked to join the plaintiff refused to join and 
when impleaded as a defendant remained ex parte and he was 
not interested in the decreeing of the prior suit. Several other 
cases referred to by Mr. Ramachandra Aiyar, such as for in- 
stance the decisions in Srinivasa Chariar v. Raghava Chariar 
(18), relying on May v. Newton (32), Walker-v. Sur (33) 
and Thedla Ranganayakammna v. Maddi Jagayya (34), 
Baiju Lal Parbatia v. Bhulak Lal Pathik (20) 
are not decisions holding that the absent parties were not bound 
in the later litigation but either granting leave under S. 30 or 
refusing to grant such leave. Observations occur .in these 
cases discussing the binding nature of the decree without leave 
being obtained under S. 30, but they are in the nature of 
obiter dicta. 

In Muhammad Amir v. Sumitra Kuar (19) Richards, C.J., 
and Banerji, J., held that the decision in © suit by two persons as 
members of the public for a declaration that certain property 
was waqf was binding upon the other members of the public 
claiming a similar declaration. All that we have got to see is 
whether the former suit was allowed by the Court to proceed to 
the end asa representative suit and whether the , suit 
was considered by that Court in that way. If this test is satis- 
fied, what procedure was actually followed is fot strictly 
pertinent to the matter. 

In the present case the learned Judges who referred the 
matter to the Full Bench observe : 

“We are satisfied that no permission was applied for orally or in writing 
and that no permission was granted expressly or impliedly under S. 36 
corresponding to O. 1, R. 8, Civil Procedure Code, to the plaintiffs to sue 
on behalf of or for the benefit of all the Vaniyars interested along with the 
plaintiffs to worship in the Tiruchendur Temple as alleged by the plaintiffs.” 

As I understand this observation, especially the portion of it 
using the word,“ impliedly ” what the learned Judges meant to 
say is that no order purporting to be under S. 30, either express- 
ly mentioning the section, or without mentioning it but merely 
with reference to it, was passed. But lower down the same page 
they observe : 

“From the pleadings, from the issue, from the way in which evidence was 
adduced and the number of witnesses examined and the gontentions of 
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the parties appearing in the judgment we have no hesitation in holding that 
the suit was brought to assert not merely the title of the plaintiffs but also 
the right of the Vaniyars to enter the Mahamantapam of the temple and 
the relicf asked for was not one personal to the plaintiffs but one which was 
common to them as well as to all the Vaniyars. The mere addition of a 
claim for damages does not change the nature or the character of the suit 
which was one for the establishment of the right of the whole commuriity 
of ‘which the plaintiffs were members. That the suit was litigated bona 
fide cannot beedisputed. A large number of witnesses were examined; 
various documents were produced and every attempt was made to prove 
the case to the hilt.” 

Though no order was passed under S. 30 impliedly or 
expressly, when we remember that that section was only a sec- 
tion layirig down a definite procedure for what was somewhat 
indefinite prior to 1877 but otherwise really attaining the same 
object as before, it is still open to the learned Judges to find 
whether the Subordinate Judge who tried the former suit with 
reference to the issues, findings, etc., meant to allow the suit to 
proceed in a representative capacity for the benefit of all Vani- 
yars. As I think there is no express finding and as it is a 
question of fact, we have nothing to do with the matter. 1 
only observe that it is open to them to so find if they choose to 
do so with reference to the pleadings, the issues, judgment and 
decree. 

, My answer to the reference is that Explanation 6 to S. 11 
is not controlled by O. 1, R. 8. 


The Officiating Chief Justice —I agree. 


Beasley, J—I agree. . 
A..S. V. Reference answered tn the negative. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. Justice RAMESAM AND MR. JUSTICE 
REILLY. 
Mosafkanni Ravuthar and others ... Peitstroners* (Defts.) 
Le s 
Doraisami altas Gauri Vallabha 
Thevar Avl, Zemindar of Sivaganga 
and others ° ... Respondents (Plffs.). 
Lease—Assignee of leasehold—Rent—Liabity for—Basis and extent 
of—Lessee tenantm-coumnon—dssignee of—Liability of—Shares held in 
physical s lty—Shares held jowmtly, though actual possession with 
sub-tenants—Distinction. i 
The liability of the assignee of æ leasg-hold to pay rent to the land- 
lord is primarily by reason of the privity of estate. His [ability by reason 
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of such privity ariscs with the assignment to him and ceases with a reassign - 
ment by him, and the liability and the privity extend to the whole of the 
premises covered by the assignment and no further. The assignee of a 
lessee tenant-in-common is, therefore, liable for the whole of the rent of the 
property to which his tenancy-in-common relates. If the assignee of a 
share holds his share in physical severalty, he is separately liable for his 
share, but if the sharers are jointly in possession as tenants-in-common 
of the whole (even if such possession is through sub-tenants) they will be 
jointly liable, though it will be open to them to cut down „their liability 
by division. o, 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the »ubordinate 
Judge of Ramnad at Madura in S. C. S. No. 155 of 1920. 

[This petition came on for hearing on ist May and 12th 
August 1925 before their Lordships Spencer and Ramesam, JJ.] 

K. V. Sesha Aiyangar for petitioners. 

K. Kuttikrishna Menon for 1st respondent. 

The Court made the following e 


ORDER :—The Subordinate Judge did not decide the ques- 
tions of fact necessary to be determined before applying the 
law as to the liability of alienees to pay rent upon lands not 
in their occupation. | 

Certain of the defendants raised the defence that poruppu 
was being collected separately in proportion to the shares owned 
by them. It is clear that the village consists of 18 shares or 
‘vrithies, but it is not clear whether the owner of each of these 
shares is in occupation of all thewther shares besides those in 
his name. 


We must therefore call for a finding whether the village 
is being held by a number of share-holders each in separate 
possession of his own holding or whether they are all in joint 
possession of all the lands in the village. Finding to be return- 
ed within two months. Ten days for objections. Either side 
may adduce additional evidence. If it is found that each share- 
holder is in separate occupation of his share there will be fur- 
ther separate findings as to the amounts due and the amounts 
paid upon his holding. i 

In compliance with the above order, the Subordinate Judge 
of Ramnad at Madura submitted the following findings:— 


The following issues were sent for findings by this Court’ 


1. Whether the village is being held by a number of 
share-holders each in separate possession of his own holding or 
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whether they are all in joint possession of all the lands in the 
village. 

. 2. If it is found that each share-holder is in separate 
occupation of his share, what will be the amounts due and paid 
upon such holdings? 

Issue 1 :—The vakils on both sides stated that they have no 
further evidence to offer and that the evidence on record of de- 
fendants’ witness No. 1 is to the effect that the share-holders 
are not in possession of any separate plots of land but that they 
divided the total produce according to their respective shares 
in the 3th village which belongs to the chatram. This is my 
finding on issue 1. 

As a result of the finding on Issue 1, no finding on point 
2 is called for. 


[This petition again came on for hearing on the 26th and 
27th April, 1926, after the return of the above finding of the 
lower Court before thet Lordships Spencer and Ramesam, JJ.] 

The Court made the following : 


ORDER :—We are unable to accept the findings. We ask- 
ed for a finding whethereeach share-holder was in joint posses- 
sion of the whole village but we have had no answer to our 
question. The Subordinate Judge accepted the statement of 
the vakils that the evidence of D. W. 1 was that the share- 
holders were not in possession of any separate plots of land. 
D. W. 1’s evidence has been printed. | Nowhere in his deposi- 
tion has he denied that any Of the share-holderseare in actual 
physical possession of the land. The vakils on either side are 
not in a position to supply us with the facts upon which the 
application of the law depends. But Mr. Kuttikrishna Menon, 
vakil for the 1st respondent, states that his instructions are that 
all the defendants are tenants-in-common of the whole village, 
raising crops and dividing the produce according to their shares. 
The case must go back for a finding :— A 

1. Whether any single individual of 16 defendants or 
any combination or combinations or sets of them is in separate 
possession of definite plots in the village? 

2. Whether the.land is cultivated through the tenants, and, 
if so, whethgr those tenants are lessees from only some or from 
all of the defendants? 


3. Same as issue 2 upon which findings were called 
for on the last occasion. Each side may adduce fresh 
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evidence. Findings to be returned by July 31st. Ten days 
allowed for objections. 


The Subordinate Judge submitted the following findings:— 


“After remand, evidence was adduced on both sides on these points. 
The evidence on both sides is unanimous to the effect that so far as 
nanja (wet land) is concerned, there has been division and ascertain. 
ment of separate shares and the sharers are separately ‘in possession. As 
regards dry lands or punja, the evidence is equally unanimous that there 
has been no division or ascertainment of shares and that half the dry land 
18 in possession of tenants who have got rights of occupancy and that the 
other half is pannai land leased to some permanent lessees for fixed rent. 
‘The lease is joint. Even the extent of the dry land has not been ascer- 
tained and there has been no attempt at division. I therefore find that, 
as regards dry land, no particular defendant or set of defendants is in 
Possession of any definite plot but as regards wet land there has been an 
ascertainment of shares. The particular plots in possession of each de- 
fendant and the extent of rent due on each share in the village has been 
detailed in a written statement dated 25-9-1920. Under point one, I 
find that there is separate possession only as fegards wet land. 


As regards point 2 the evidence is clear that as regards wet 
land, the sharers are enjoying them through tenants but the dry lands, 
which are undivided, have to the extent of half, i e., 12 shares, been leased 
by all the sharers to certain tenants under a perpetual lease. The other 
half is in the possession of tenants who have got right of occupancy in 
the land. Half of this half, i e., six shares form portion of the subject- 
matter of the sut along with the previous half of 12 shares The nanja 
lands have been leased separately by the sharer to. the individual tenants. 
I find accordingly under point 2. Lr : : 
` Point 3. In the first point remanded, I have found that there 
is separate posSession as regards wet land but not as regards dry land. 
Though there is no separate Possession of dry land the ascertainment ef 
liability of ihe tenants has been made casy in this case by the statement 
which sets out the extent of liability of each tenant. That statement 
shows the liability even though the dry land is not divided. Under 
point 3, I find that such sharer is not in Possession of his complete share 
of wet and dry land but the extent of liability has been stated-in the 
additional written statement and also in the evidence as Rs. 88-9 per 
share.” 


[This petition again came on for final hearing on the 11th 
October 1926 before their Lordships Ramesam and Reilly, JJ.]. 


The Court delivered the following 

JUDGMENTS :—Ramesam, J. :—The finding of the Sub- 
ordinate Judge is accepted. The finding is to thé effect that 
the wet lands are divided betwgen the several sharers and each 
sharer is in enjoyment of his specific share. As to the dry 


lands, half of them are enjoyed by the sharers as tenants-in-com- , 
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mon by being held through permanent lessees and the other half 
similarly through occupancy tenants. The sharers are not in 
physical possession of the dry lands and practically there is 
little chance of their getting into physical possession. They 
have to collect the rent and divide it according to their respect- 
ive shares. Itis also clear that at the time of the inam register, 
Ex. IV, that ig in 1864, all the lands were undivided and were 
being held jointly. The poruppu for the Chatram portion 
must have been paid jointly by all the sharers though it was 
separated from that due on the Dharmasanam portion. The 
question that now arises is, what is the principle of law applica- 
ble to the liabilities of the shareholders ? 


We start with the fact that the original Agraharamdars 
were all Brahmins and there is none now among them and even 
in 1864 most of them, perhaps all relating to the Chatram por- 
tion, were alienees. It is clear now that they are all alienees. 
The liability of the assignee of a lessee is primarily by reason 
of the privity of estate. See Monica Kitheria Saldanha v. 
Subbraya Hebbera (1). Each sharer is*therefore liable at 
least to the extent of hiseshare. The further question is whe- 
ther they are jointly liable and not merely severally liable for 
theirerespective shares. No doubt, in 1864, the payments must 
have been made jointly. But at that time they were tenants-in- 
common and were in joint possession and have, as will be shown 
lower down, been jointly liable for the poruppu. On this ground 
they must have paid the poruppu jointly, but since, then the wet 
lands have been divided into separate shares and there is no 
j¢int possession. The petitioners’ vakil, Mr. Sesha Aiyangar, 
contends that even as to the dry lands they are not jointly and 
seyerally liable. He relies on certain observations in Venkata- 
Subramaniyam v. Raja of Venkatagiri (2), specially the obser- 
vations of Krishnan, J. The point was not actually decided 
in that case. The contention based’ onthe fact that some of 
the defendants were assignees was not raised there in the first 
Court and in the High Court the decision proceeded on the 
assumption that all the defendants were the heirs of the original 
lessees. The observations of Krishnan, J., in favour of the 
assignees were therefore obiter dicta. When we examine the 
cases referred to, none of them is quite conclusive though the 
inclination in these cases is in favour of the assignees. In the 
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first English case, Gamon v. Vernon (3), the suit itself was for 
the proportionate share. In the other case, Stevenson v. 
Lambard (4), the defendant was evicted from a certain share by 
the paramount title of a prior lessee and it was held that the 
rent, may be apportioned. Both these two cases were discussed 
at length by Greer, J., in United Dairies v. Public Trustee (5). 
He is of opinion that the matter was not really decided by the 
English authorities. He is inclined to agree with the opinion 
of Kenny, J., in Dooner v. Odlum (6). It is also the trend 
of opinion of the text-writers. See Foa on ‘Landlord and 
Tenant’, p. 469. In Jagan Mohan Sarkar v. Brojendra Kwmar 
Ghakrevartht (7), B. B. Ghose, J., seems to take 
the same view. The decision in Kunhi Sou v. 
Mulloli Chathu (8) deals with apportionment in 
the matter of time and itis not clear that the Judges were 
discussing the case of tenants-in-common in joint possession. 
I adopt the view of Greer, J., in United Dairies v. Public 
Trustee (5) and that of Kenny, J., that is, if the assignee of a 
share holds his share in physical severalty he is separately 
liable for his share and if they are jointly in possession as 
tenants-in-common of the whole (even if such possession is 
through sub-tenants) they will be jointly liable though it will 
be openito them to cut down their liability by division. “The 
acceptance of joint liability in 1864 is attributable +o this prin- 
ciple and would not prevent the assignees tenants from cutting 
down their liability by a later djvision. 

Mr. Kuttikrishna Menon for the respondents contends 
that as a specially well-known incident of the agraharam tenure 
in Southern India all are jointly and severally liable even if 
there is division. He referred to several cases such as Zamin- 
dar of Ramnad v. Kamamany Ammal (9), Sundaram v. 
Sankara (10) and Ellaiya v. Collector of Salem (11). In 
some of these cases it is not clear that the tenants were assig- 
nees. In non of them the point arose directly and the point 
seems to have been assumed or conceded without any argu- 
ment. It cannot be said by reason of cases of this kind that 
a-customary incident has been established in Southern India 
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modifying the general principle of law. I must therefore 
hold that each defendant is only separately liable in respect. of 
the wet lands in his possession. The shares of the defendants 
are already known. As to the dry lands they are jointly liable. 
The only question that has to be determined now is, what is the 
proportion of the poruppu payable on the wet lands and on the 
dry lands? . 2 


The materials on record are not enough to determine this. 
The Subordinate Judgé will now find on the question, how is 
the portppu to be proportionately distributed between wet lands 
and dry lands? He must do this with reference to the assess- 
ment of the wet and dry lands and their market value. When 
he determines this, he will then divide the assessment of the 
wet lands between all the sharers for the three faslis in suit. He 
will notice in the written statement of the defendants that the 
shares of sharers Nos. 1 to 8, 10, 12, 13 and 15 are the same for 
all the three faslis and ¢he proportions differ for the ‘three faslis 
only in respect of sharers Nos. 11, 14 and 16. He will then 
consider the several receipts filed in the case by the defendants 
and allow the defendants to appropriate the payments under 
these receipts as they like for the dry or wet portion in each man’s 
share and ascertain the balance due by each defendant for each 
fasli. A tabular statement for each of the three faslis for all 
the sharers would be convenient. 

He will then pass decree accordingly for the respective 
amounts against the several defendants. The suit will be re- 
manded for disposal according to law with reference to the 
above’ directions. 

In the High Court each party will bear its own costs, In 
the Court below the plaintiff will get from each defendant propor- 
tionate costs with reference to the decree he obtains against 
that defendant. But the plaintiff need not pay any costs to any 
defendant. 

Reilly, J. :—It is admitted that the village ‘with which this 
suit is concerned has been held under the local Raja or Zamin- 
dar for a very-long time in 24 shares. It appears from Ex. IV 
which contains a descriptive report of the village made by 
the Inam Commissioner and an extract from the Government 
Inam Register of 1864, that 6 of these shares were granted as 
dharmasanam on a favourable rent or poruppu to some Brah- 
mins by Mahabalivan Raja at an unfnown date and that the re- 
maining 18 shares were granted in 1794 by Marudappa Sarva- 


Liv] THE MADRAS LAW JOURNAL REPORTS. 37 
karan to‘ certain persons on poruppu in connection with the 
endowment of a chatram at Chudiyur. Whether the profits of 
the 18 shares were to be the endowment of the chatram or only 
the poruppu was to be the endowment is not clear. But it 
appears that about 1835 the Zamindar of Sivaganga, the plain- 
tiff’s predecessor, became the trustee of the chatram,-and from 
that time at any rate the porupp of the 18 shares was treated 
as the endowment. The chatram part of the vitlage is stated 
in Ex. IV to be distinct from the dharmasanam part. This 
suit is concerned only with the 18 shares of the chatram part, 
and the plaintiff sues as trustee of the chatram for the recovery 
of the balance of poruppu for 3 faslis. The defendants are 
the present holders of the 18 shares. The plaintiff contends 
that the defendants are jointly and severally liable for the whole 
poruppu on the 18 shares. The defendants contend that each 
of them is liable only for the poruppu on the share or shares 

(2) From Ex. IV it appears that the 18 shares were 
equal but that the land covered by them was not then divided. 
There is also a remark in Ex. IV. | 


“Poruppw is paid on the number of vrithies ` equally and 
permanently.” ° 


But that remark appears to be made with reference to the two 
divisions of shares—viz., 6 dharmasanam shares and 18 chat- 
ram shares—and it will be noticed that the area of wet and 
dry land granted as dharmasanam is exactly 1|3 in each case 
of the area granted to the chatram. I do not agree with 
Mr. Sesha Aiyangar who appears for the defendants that the 
remark means that poruppu was being paid to the Zamindar on 
each of the 18 shares individually. I understand it to mean 
that the poruppu was fixed permanently and was paid propor- 
tionately on the 6 dharmasanam shares and the 18 chatram 
shares.. Ex. IV further shows that at its date the chatram 
3/4 of the village to which the 18 shares relate was in the pos- 
session of 9 persons, to whom the 18 shares had passed from 
the original grantees or their successors by sale. The de- 
fendants are the assignees or heirs of those 9 persons. D. W. 1 
the only witness examined for the defendants states that the 
shares of those 9 persons are not shown in the inam register 
because they were “undivided’, by which he'can only mean 
that the land he]d by them was undivided, as some of them 


weré Hindus and others Muhammadans. In Ex. IV doubt is 


Reilly, J. 


Mosafkanni 
Ravathar 
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thrown upon the right of the original grantees or their succes- 
sors to sell the 18 shares; but there is no doubt that it was by 
purchase that the 9 persons acquired the 18 shares which they 
held in different proportions. In these circumstances it is 
clear that the 9 persons must have held the land covered by the 
18 shares as tenants-incommon. That being so, I see no rea- 
son to doubt that they were jointly and severally liable for the 
whole porupps on those shares. It is not suggested by the 
defendants that the 9 persons were trespassers. On the con- 
trary the defendants’ case is that these 9 persons were the law- 
ful assignees of the original grantee, who held on a perpetual 
lease subject to a covenant to pay the favourable rent or 
porupp». By the assignments privity of estate between the 
9 persons and Zamindar, as the trustee to whom the poruppu 
Had to be paid, had been established. As their tenancy-in- 
comthon gave each of them an interest in every part of the 
3|4th of the village cowered by the 18 shares, the privity of 
estate between each of them and the Zamindar must have 
extended to the whole of that area. If that view is correct, 
then the liability of each wot them for the poruppx must have 
been equally extensive. ° It was only by privily of estate that 
they were liable to the Zamindar for the poruppu. The lia- 
bility’ of the assignee of a lease-hold by reason of privity of 
estate to pay rent to the landlord arises with the assignment 
to him and ceases with a re-assignment by him, and the liability 
and the privity extend to the yhole of the premises covered by 
the assignment and no further. On those pfinciples the 
agsignee of a lessee tenant-in-common must be liable for the 
whole of the rent of the property to which his tenancy-in-com- 
mon relates. In United Dairies v. Public. Trustee (5) 
Greer, J., stated that he was inclined to this view, and he 
quotes the opinion of Kenny, J., in Dooner v. Odlum (6) to 
the same effect. In Jagan Mohan Sarkar v. Brojendra Ku- 
mar Chakravartht (7) the majority of a beneh of 5 Judges 
adopted this view as a step towards their decision in that case; 
one of the dissenting Judges explicitly agreed with them on 
this point, and the other learned Judge contented himself with 
resting on a previous judgment of his own in which this point 
was not discpssed . 

On the case being sent back to him, the Subordinate 
Judge has now found that the wet land in the chatram 3/4 of 

5: (1923) 1K B 469. 6. (1914) 2 Ir. R 411 at 415, 
i 7. PETETA R B 
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the village has been divided among the defendants and tbat 
they are in possession of separate plots of it, but that, so far 
as they are concerned, the dry land in the chatram part of the 
village is undivided. The Subordinate Judge has not found 
when the division of the wet land was made; but it is clear that 
it was done after the date of Ex. IV. The finding is not 
disputed before us; nor is it disputed that the division of the 
wet land was made by the defendants or their predecessors-in- 
title without reference to the Zamindar. and before. the faslis 
to which this suit relates. When the defendants or their 
predecessors-in-title diyided the wet land among themselves 
and took separate possession of separate plots according to the 
number of their shares, there was in effect re-assignment to 
each sharer among them by all.the other sharers of their 
interests in the land allotted to him. By that re-assignment 
the privity of estate with the Zamindar of each sharer in res- 
pect of the whole wet land in the chateam 3/4 of the village 
other than that allotted to him came to an end and a new ex- 
clusive privity of egtate between him and the Zamindar arose 
in respect of the separate wet land allotted to him. From 
that moment his liability as a tenant-in-common to pay rent 
for the whole wet land ceased, and he became liable, so far as 
the wet land was concerned, only-for the rent on the land allot- 
ted to him at the division. Had the defendants been heirs of 
original lessee tenants-in-common, they could not of course 
have shuffled off their joint and several liability for the whole 
rent in this Way by division among themselves without their 
lessor’s consent. But, as things stand, in respect of wet land 
for the faslis in question the Zamindar is entitled to get from 
each of the defendants only the rent due on-his particular hold- 
ing. For the dry land on the other hand the defendants as 
tenants-in-common are still jointly and severally liable for the 
whole rent. The fact that no part of the dry land is in the 
actual possessien of any of them but that it is held under them 
by sub-tenants some of whom have occupaacy right and others 
have a perpetual sub-lease, does not, as Mr. Sesha Aiyangar 
has suggested, in any way affect the position of the defend- 
ants towards the Zamindar as tenants- -in-common of the whole 
of the dry land. 


It should not be difficult now for the Subordinate ueg 
to dispose of the suit if He can determine how much of the 
whole poruppu is attributable to the wet land and how much 
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to the dry land. : If, as appears probable from the defendants’ 
contentions, the separate plots of wet. land held by them are 
proportionate in value to the shares or fractions of shares out 
of the 18 held by each defendant, the apportionment of the 
poruppu on the wet land among the defendants will be a sim- 
ple matter of arithmetic. _ It is probable.that.each defendant 
will wish to appropriate what he has paid already, if anything, 
first towards*what is due on his separate wet land. If so, 
whatever any defendant has paid in excess of the amount due 
on his separate wet land will go towards the amount due from 
all the defendants for the dry land. For any balance due on 
wet land the Subordinate Judge will make a decree against the 
defendant concerned individually, and for any balance due on 
the dry land he will make a decree against all the defendants. 

I agree with the proposal of my learned brother 
that the suit should be remanded to the Subordinate Judge for 
fresh disposal on- thes@ principles and also with his proposal 
in respect of costs. 

A. S. V. Order reversed and Sit remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice “DEVADOSS AND MR JUSTICE 
JACKSON. 4 





Desu Rattamma - =o Appellani* (2nd Deft.) 
v. : 4 KUNG : 
Kakaraparthi Krishnamurthi and . 
„another -.. Respondents (PIF. & 1st Deft.) . 


Comtract—Sale of goods—Advance paid by burchaser—Controct falling 
through due to default of purchaser—Right to recover advance 
A sum of money paid as advance by the purchaser to the vendor in 
respect of the sale of goods can be recovered by the purchaser, even 
though the transaction of sale fell through owing to the Purchaser's de- 
fault, unless the vendor proves a contract express or implied that the 
money paid as advance should be treated as security fðr the purchaser’s 
fulfilment of the bargain, and as such liable to be forfeited on his default 
Second Appeal against the decree of the Court of the Addi- 
tional Subordinate Judge of Bezwada in A. S. No. 36 of 1924 
presented against the, decree of the Court of the District Munsif 
of Bezwada jn O. S. No. 158 of 1922. 
'. C. Rama Rao for appellant. 
_. £. S. Veeraraghava Aiyar for 18t respondent. 
Oe 
*S. A. No. 1284 of 1924. a 27th April, 1927. 
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The Court delivered the following : 

JUDGMENT :—Jackson, J.—Plaintiff sued for recovery of 
Rs. 1,497-5-0, advances made by him as purchaser to defend- 
ants as vendors in respect of a sale of gunnies and damages. 
The lower courts have found that the transaction fell through 
owing to plaintiff’s default. Therefore, there is no question of 
damages but the lower appellate cgurt has decreed the return 
of plaintiff's advance of Rs. 750, though without interest, 
except from date of suit. The second defendant appeals, Ist 
defendant files a memo. of objections. 

The question for determination is, strictly speaking, one 
of fact, whether there was an implied contract between the par- 
ties that the money paid in advance should be treated as security 
for plaintiff’s fulfilment of the bargain and as such liable to be 
forfeited on plaintiff's default. There can only be an implied 
contract, because no express stipulation is to be found in the 
agreement itself, Ex. A, which merelyeruns “You have paid 


advance Rs. 750 at Rs. 15 per bale. Hence the same has been ` 


received.” 

Looking at the lipna of this instrument, can it be infer- 
red that the advance was made as a guarantee for the perform- 
ance of the contract? 

In the English cases it has usually been so inferred that a 
deposit is paid as guarantee. In Collins v. Stimsen (1) and 
Howe v. Smith (2) the word ‘deposit’ has been held to carry 
that inference. Lord Bowen in the latter case observes. : 


“It is a deposit. .... and the special clause in the contract 
does not deprive the deposit of the character which it would bear if there 
were no special clause . . . . a deposit in the ordinary parlance of 


© businessmen is a security for the completion of the purchase.” 

Then Lord Fry explains how that common understanding has 
grown up deriving this idea of security from Phcenician and 
Roman sources. So that it may be said that if the money paid 
in advance is intended to be a deposit of this character and the 
buyer is unwilling to pay for the goods, the seller may retain 
the deposit, c.f., Halsbury’s Laws of England, Vol. 25, page 237. 
Benjamin on Sales is equally clear as regards an undoubted 


deposit. 
“A deposit is no doubt not recoverable” (Ed. YI, p. 1084). 
But, e 


“where part of the price has been paid otherwise than as a deposit (and, 
as in this case, there is no question ef damages) the buyer may perhaps be 
entitled to recover the part of the price paid” (p. 1090). 

1. (1883) 11 Q-B D 142. 2. (1884) 27 Ch. D &. 

e 
R—6 
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That in sales of goods apart from conveyances of real 
property it is not customary to give money paid in advance the 
peculiar characteristic of a deposit is laid down by the learned 
Chief Justice of this Court in Satyanarayantumurti v. Erikal- 
appa (3). 

“I can content myself with saying that it is never the practice in 
mercantile contratts to hold that whatever be the damage suffered or not 
suffered the seMer is to be entitled to keep the deposit.” 


This, of course, is not, as was suggested, a ruling running 
counter to the established English cases, but a statement that in 
mercantile contracts in England as a matter of fact it is not 
inferred that money paid in advance is, in the absence of words 
to that effect, a deposit by way of security. 


That being so, it would be indeed hazardous to infer that 
in the Kistna District where a vendor accepts what he calls 
‘advance’ he is taking g deposit clothed with all the implica- 
tions which that term has acquired in the West through the 
course of European civilization. Far safer is the finding of 
the learned Subordinate Judge that, as the defendants neither 
alleged nor proved tl that the advance was earnest money and as it 
was treated merely as part payment of purchase money in the ac- 
count books of the defendants, it is not a deposit in the strict 
sense of the word. | Even- if that finding can be canvassed in 
second appeal, there i is no reason why it should be Teversed .. 


In a case of this.sort which turns on the interpretation of 
a particular contract, little is to be gained by cofisidering how 
Courts have interpreted other contracts. In Manian Pattar v. 
The Madras Railway Co. by its Agent and Manager (4) and 
Natesa Atyar v. Appavu Padayachi (5) there was a clause of 
forféiture; in The President, Vellore Taluk Board v. Gopala- 
swami Naidu (6) the deposit was in terms by way, of security ; 
it was a deposit as earnest money in Roshan Lal v. The Delu 
Cloth and General Mills Co., Ltd., Delhi (7) andalso in Muham- 
mad Habib-Ulah v. Muhammad Shafi (8). In Bishan Chand 
v. Radha Kishen Das (9) it is also found that the money was 
paid as a guarantee, for the ruling is based on Ex parte Barrell. 
In re Parnell (10) which proceeds on that assumption. 
3. (1925)°50 M L J 150. 4. (1905) ILR29M 118 :16M L J37. 
5. (1913) I L R 38 M 178 : 24 M L J 488. 
6. (1913) I L R 38 M 81 (F B)? e7. (1910) IL R 33 A 166. 
8. (1919) I L'R 41 A 324. 9. (1897) ILR 19 A 489. 
10. (1875) L R 10 Ch. App. 512. 
e 
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Therefore the finding of the lower court in this matter is 
confirmed and the appeal is dismissed with costs. 

The 1st respondent in a memo. of objections claims in- 
terest on the advance ordered to be returned and also damages. 
It is stipulated in Ex. A that the advance should bear interest 
at 4 per cent. per mensem. The lower appellate court dis- 
allows interest because it was not claimed apart*from damages. 
The mere fact that damages were also wrongfulfy claimed can 
hardly invalidate a legitimate claim for interest. So far, the 
memo. of objections must be allowed. 1st respondent is entitl- 
ed to interest at the contract rate. But there is no reason for 
holding, nor was it pressed in argument that the lower courts 
have erred in disallowing damages. So far the memo. of objec- 
tions fails. Therefore 1st respondent will not have the costs of 
this memorandum. 

- _ Devadoss, J. :—I agree. 

NS: Appeal dismissed, Memo. of objections 

partly allowed. 


PRIVY COUNCIL. 

[On appeal from the Court of the Judicial 
Commissioner of Oudh. ] ° 
PRESENT :—LORD DARLING, Lorp WARRINGTON, OF CLYFFE, 

MR. Justice DUFF AND SIR LANCELOT SANDERSON. 


Thakur Shiam Sundar Singh | ... Appellani* (Deft.) 
ev. 
Thakur Jagannath Singh Gi Respondent (PIF.). 


Indian Succession Act (X of 1865), Ss. 54, 71—Oudh Estates Act 
(1869), S. 19— Will of Oudh taluqdar—Bequests in favour of attesting wit- 
nesses—Oral evidence showing that the legatees did not sign as attesting 
witnesses, but signed the will for some other purpose. 

A will executed by an Oudh falugdar contained the following clause 
(paragraph 8) :—“I have executed this will with the consent of all my 
sons and have got them to sign it as witness with this very purpose 80 
that this will may be acted upon fully and they may not quarrel among 
themselves after my demise”. The testator’s sons accordingly appended 
their signatures to the will. Held, that although the position of the sig- 
natures created a presumption that they had been attached by the sons as 
attesting witnesses, such presumption was capableeof being rebutted by 
parole evidence narrating what actually occurred at thes time of the 
execution of the will. Held ulso, on the evidence, and agreeing with the 
concurrent findings of the Indian Courts as to the credibility of the witnesses, 
that the sons did ngt sign the will as attesting witnesses, and therefore the 


+P, C. Appeal No. 6 of 1927, 18th October, 1927. 
a 
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bequests in their favour were not void under S. 54 of the Indian Succes- 
sion Act, 1865 (as read with S. 19 of the Oudh Estates Act, 1869). 


The manifest object of paragraph 8 of the will was to secure the co- 
operation of the testator’s sons in carrying out the dispositions of the will, 
and they attached their signatures as concurring in the declaration contain- 
ed in this paragraph, and with a view of avoiding dissensions in the future. 
To hold, under such circumstances, that the sons had signed the will as 
attesting witnesses; would be to plefeat the very object of the clause itself 
and to frustrate the obvious purpose of the testator in making it part of 
his will. The provisions of S. 71 of the Succession Act, 1865, relied on. 

Judgment of the Judicial Commissioner affirmed. 


Consolidated Appeal No. 6 of 1927 by special leave from 
the judgment and decree of the Court of the Judicial Commis- 
sioner. of Oudh (Dalal, J. C. and Wazir Hasan, A. J. C.), 
dated the 25th November, 1924, affirming a decree of the 
Subordinate Judge of Partabgarh, dated the 27th August, 1923. 

The facts of the case appear sufficiently from the judgment 
of their Lordships, and also from the report in the Court below 
(see 85 4. C. 558). 

Ss. 54 and 71 of the Indian Succession Act, 1865 (now 
replaced by Ss. 67 and 84 of the Succession Act of 1925) are 
as follows :— ih 

S 54: Effect of gift to attesting witness—A will shall not be deemed 
to be ° insufficiently attested by reason of any benefit thereby given either 
by way of beguest or by way of appointment to any person attesting it, or 
to his or her wife or husband; but the bequest or appointment shall be 
void so far as.concerns the person so attesting, or the wife or husband of 
such person, or any person claimiag under either of them. 

Explanation—A legatee under a will does not lose his legacy by attest- 
ing a codicil which confirms the will. 

S. 71 : Which of two possible constructions preferred —Where a clause 


is susceptible of two meanings, according to one of which it has some 
effect, and according to the other it can have none, the former shall be 


preferred. 


Under S. 19 of the Oudh Estates Act, 1869, S. 54 of the 
Indian Succession Act, 1865, is made applicable ¢o all wills and 
codicils made by any tatuqdar. 

The main question for determination in the appeal to the 
Privy Council was whether a certain will was valid so far as 
certain legatees were concerned, and the question depended on 
the fact whether or ‘not the legatees signed the will as attesting 
witnesses . } 

It was concurrently found as a fact by both Courts in 
India that the legatees did not sign the will as attesting witnesses, 
but that they signed it by way of giving their consent to the act 

(d 


e 
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of the testator who was their father, and consequently both 
Courts held that the gifts to the legatees were not inoperative 
or void. 

The testator was one Thakur Drigbijai Singh, a talugdar. 
The will was signed by eight witnesses including the four sons 
of the testator, but, on the face of it, it did not appear which 
of the witnesses signed as attesting witnesses. 

De Gruyther, K. C. and Dube for appellant. “ 

Dunne, K. C. and S. Hyam for respondent. 

j 18th October, 1927. Their Lordships’ judgment was 
delivered by 

Mr. Justice Durr :—This is a consolidated appeal from two 
decrees, both of the 25th of November, 1924, of the Court of 
the Judicial Commissioner of Oudh at Lucknow, which were 
pronounced in an appeal from the Subordinate Judge of Partab- 
garh. The question raised by the appeal is whether certain 
legacies in a will of the late DrigbijaieSingh, a #alugdar of 
Athgawan, in the District of Partabgarh, are valid, and the 
answer to this question must be governed by the determination 
of the’issue, which was the real issue in the Courts below, whe- 
ther or not the legatees entitled to the benefit of these legacies, 


if valid, signed the will as attesting witnesses. The Court of- 


the Judicial Commissioner held, affirming the decision of the 
Subordinate Judge, that this issue must be determined in favour 
of the respondents. 

The testator, by his will, appointed his eldest son, Lal 
Bahadur Singh, as tałuqdar after him, and gave to each of his 
three younger sons, Jagannath Singh, Ran Bahadur Singh, and 
Jang Bahadur Singh, certain villages out of the taluga, to be 
held absolutely with heritable and transferable rights as under- 
proprietors if and when they or any of them wished to separate 
from their eldest brother; but “so long ag they live in union 
among themselves with the talugdar,” the taluga was to remain 
undivided, and*the income therefrom was to be “spent on the 
whole family,” after paying Government and village dues. 

The testator also directed the division of his movable pro- 
perty in case’of a separation, and by paragraph 8 he declared: 

“I have executed this will with the consent ef all my sons and have 
got them to sign it as witness with this very purpose so that this will may 
be acted upon fully and they may not quarrel among themselves after my 


demise.” = . 


As to the genuineness of the will there i is no dispute. Admit- 
tedly, also, disregarding the signatures of the testator’s four 


Mr. Justice 
Duff. 





46 THE MADRAS LAW JOURNAL REPORTS: [voL. 


sons, the execution of the will is attested by a sufficient number 
of attesting witnesses, in conformity with the law in force in 
the Province of Oudh. 

‘As would appear from an inspection of the translation of 
the will, which is the plaintiff’s Exhibit 1, as reproduced in the 
record, it was signed by the testator as “executant,” and below 
the testator’s signature, after the signature of one of the wit- 
nesses, who, “it is not disputed, was an attesting witness, there 
are the signatures of his four sons, and, below them, the signa- 
tures of three other persons who also admittedly signed as at- 
testing witnesses. In the margin on the left of these signatures, 
and just above the signature of the first attesting witness, 
appears the word “Witnesses.” The appellant, who is the son of 
the eldest’son of the testator, on the strength of a passage in the 
judgment of the Subordinate Judge, contended that in the 
original will the word “Witness” appears opposite each of the 
Signatures below the testator’s, including those of the sons. As 
in their Lordships’ opinion it is immaterial, for the purpose of 
deciding the question before them, whether er not this was the 
form of the original document, it may be assumed that the`appel- 
lant’s contention upon this point is well founded. ` 

The will is dated the 17th of December, 1886, and the testa- 
tor died in February, 1889. In May, 1889, the name of the 
eldest son, al Bahadur Singh, was, pursuant to the dispositions 
of the will, inserted in the Mutation Register, in place of that of 
the testator. The eldest son having died in May, 1912, a joint 
application was made in the following July by “the appellant 
ard his three uncles (including the two respondents) in the 
Tahsildar’s Court for mutation of names and the substitution 
of the appellant’s name for that of his father. Mutation was 
duly effected in conformity with this application. 

Down to the death of Lal Bahadur Singh, his three younger 
brothers had lived in tinion with him, and after his death 
these three brothers, uncles of the appellant, continued to live 
with thé appellant in joint family until the year 1914. In July 
of that year the youngest son of the testator decided to separate 
from the joint family, and an application by him to the Tahsil- 
dar's Court for the substitution in the Register of his name in 
lieu of that af the appellant, in respect of the villages bequeathed 
to him under the will, was not contested by the appellant, and 
accordingly was granted. ee 

' In June, 1921, the respondents having decided to separate 
from the joint family, applications were filed by them, request- 


` 
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ing mutation of their names in respect of the villages to which 
they were severally entitled under the terms of the will The 
appellant having raised the objection that the applicants ought 
first to establish their title by a decree of the Civil Court, the 
applications were dismissed ; and the respondents then, in May, 
1922, instituted the suits out of which this appeal arises. 

The Subordinate Judge held that the testimony of the three 
surviving sons of the testator as to the circumstanees connected 
with the execution of the will must be accepted as credible testi- 
mony. The effect of this testimony, as the learned Judge 
states it, was that the testator, their father, had summoned his 
four sons to his presence, and, having explained that he had 
made a will leaving his property to them, asked them to attach 
their signatures ta the will, not as. attesting witnesses, but in 
token of their consent, with a view. to avoiding disputes after his 
death ; and that they attached their signatures, pursuant to this 
request. The Subordinate Judge accogdingly found, and with 
him the Appeal Court agreed, that the sons did not sign the will 
as attesting witnesses. 

© Before their Lordships’ Board, span for the appellant 
admitted that. the oral testimony narrating what occurred at the 
time of the execution of the will was admissible in-point of law,. 
and, indeed, as will be seen, upon it his substantive -contention 
was founded; nor did he.argue.that there was any ground upon 
which the appellant. could. ask for.a-reversal of .the-concurrent 
findings of the Indian Courts as to.the-credibility. of that-testi- 
mony. His*contention was that, although the position of the 
‘signatures created only a presumption that they had been attach- 
ed by the legatees as attesting witnesses, which presumption might 
be rebutted by parole evidence as to what actually occurred, still, 
since the signatures were by reason. of their position ex facte 
Signatures of attesting witnesses, that fact, when coupled with 
the fact disclosed by the oral evidence that they were placed 
there in compljance with the testator’s request, was sufficient 
to constitute the attaching of the signatures an attestation in 
point of law; and that consequently all questions of intention, 
whether of the testator, or of the persons who signed their names, 
were without relevancy. 

As touching the effect of the evidence adduced on i behalé 
of the respondents concerning what actually occurred at the 
execution of the will, their, Lomdships haye no hesitation in con- 
curring in the view of all the Courts in India; nor can there be, 
in their opinion, any doubt as.to.the character of the acts of the 





48 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


testator’s sons in placing their signatures upon the document, 
when the terms of the will itself and the facts disclosed by that 
evidence are taken into account. The testator himself, hy 
paragraph 8, which is quoted above, had deckared his intention, 
that paragraph, it is true, is not worded with the precision that 
might have been desired, but it would be a strange thing to give 
effect to it in such a way as to frustrate the obvious purpose of 
the testator in making it part of his will. 

Its manifest object was to secure the co-operation of his 
sons in carrying out the dispositions of the will, and to do that 
by inserting in the will a formal declaration that his sons, by 
appending their signatures thereto, had concurred in those dis- 
positions. By reading the clause as declaring that the sons 
had signed the will as attesting witnesses, one would ascribe to 
it a meaning according to which it would not only defeat the 
object of the clause itself, but nullify the distribution of his 
property which the testator was seeking to bring about in mak- 
ing his will. The more reasonable and natural reading would 
appear to be that the sons had attached their ‘signatures as con- 
curring in the declaration contained in this paragraph; and this 
latter construction (under which this particular declaration 
would take effect, together with the will as a whole) seems to 
be ehjoined upon the Courts by S. 71 of the Succession Act. 

The issue as to the character of the acts of the respondents 
does not for its determination depend upon any conclusion 
touching the nature of an undisclosed purpose or intention. The 
witnesses agree that, while the testator invited ethers to. sign 
as attesting witnesses, he addressed no such invitation to the 
sons, but asked them explicitly to sign for the special purpose 
of expressing their consent, with the view of avoiding dissen- 
sions in the future. The evidence, once it is accepted, shows 
that the act of each of them was, openly and palpably, with the 
knowledge of all present, the act of expressing consent, and 
nothing else. Their Lordships concur in the wiew of all the 
Courts below that in such circumstances the signers were not 
attesting witnesses within the meaning of S. 54 of the Succes- 
sion Act. 

Their Lordships will accordingly humbly advise His 
Majesty thay the appeal should be dismissed with costs. 

Solicitor for appellant : H. S. L. Polak. 

Solicitors for respondent :»Baryow, Rogers & Nevill. 

Ke J. R. Appeal dismissed. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—SIR Murray Coutts TRoTTER, Kt., Chief 
Justice, SIR KUMARASWAMI SASTRI AND MR. JUSTICE REILLY. 


G. Martirosi Pere Appellant* 
v. ‘ 
A. K. C. T. Subramaniam Chettidr ... Respondent . 


Indian Arbitration Act (IX of 1899), Ss. 12 and 13—Reference to two 
arbitrators in pursuance of clause in parinershp deed—Disagreement be- 
troeen the two arbitrators—Appoiniment of sumpire—Ex porte award by 
umpire—Court remitting tt to wmpire to take evidence ond gwe revised 
aword—No time fixed for submission—Umpie submitting award after 3 
months—Ap plication to enlarge time for the submission of award—Power of 
Court to extend time after delivery of the award—Order dismissing applica- 
tion to enlarge time—If a “judgment’—Letters Patent (Madras), clause 15 
—Appeal. 

In cases where an award is remitted for the decision of the arbitrators 
or umpire without fixing any time for the retuth of the award, the Court 
has power to extend the time fixed by S. 13 of the Arbitration Act after 
the arbitrators or umpire, have, after the remission, given their award. 

Raja Har Narain Singh v. Chawdarain Bhagwont Kuar, (1891) 
LRI8IAS5S:ILR 13 A 300 (PO diftinguished. 

Per Kumoraswami Sastri and Cwurgenven, JJ. (im the Order of 
Reference) .—The disputes between the appellant and the respondent «vere 
referred to two arbitrators, one nominated by each party in pursuance of a 
clause in their partnership deed. The arbitrators did not m@ree and an 
umpire was appointed. He passed an award which was ex porte. This 
was remitted by the Court to the umpire with directions to give an 
opportunity to the other side to appear,’ to adduce evidence and to pass 
an award on taking all the evidence. The umpire delivered his revised 
award more than 3 months after the order remitting the award to him 
The respondent applied to the Court to set aside this award on various 
grounds one of them being that, as no time was fixed in the order remit- 
ting the award, the umpire had to submit his award in three months as 
required by S. 13 of the Arbitration Act and that, as he did not do so, the 
award was invalid. To get over this difficulty, the appellant applied to 
the Court to enlarge the time for the submission of the award remitted to 
the umpire. The*Court dismissed this application to enlarge the time. 
The appellant preferred an appeal against this order of dismissal. 

Held, that the order dismissing the application to enlarge the time was 
a “judgment” within the meaning of clause 15 of the Letters Patent, as the 
effect of the order would be to put an end to all further proceedings in the 
matter, the award being invalid and of no legal effect unless time was 
extended, and that therefore the appeal was maintainable. 0 

Tuljaram Rao v. Alagappa-CaAetitar, (1910) I L R 35 Mad. 1: 21 
ML J1 (E. B.) and Ramachgsdrm Gangadhar v. Mahadev Moreshvor, 
(1917) I L R 42 B 200 referred to. 


*O. S. Appeal No. 120 of 1925. 21st February, 1927. 
e 
R—7 
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On appeal from the judgment of the Hon’ble Mr. Justice 
Srinivasa Aiyangar, dated the 13th day of October, 1925, and 
passed in the exercise of the ordinary Original Civil Jurisdic- 
tion of the High Court. : 

Nugent Grant instructed by C. Rajamantkkam for 
appellant. 

P. Venkataramana Rao for respondent. 


The Court (The Officiating Chief Justice and Mr. Justice 
Curgenven) made the following 


ORDER OF REFERENCE TO A FULL Benca :—The 
Officiating Chief Justice — This is an appeal against an order 
of Srinivasa Aiyangar, J., refusing to enlarge the 
time for the submission of an award remitted to 
the umpire. The application was made under S. 13 of the 
Arbitration Act. The facts that led up to the application are 
shortly these. The appellant and the respondent entered into 
partnership under a partnership deed which provided that in 
case of disputes between them the matter should be referred 
to arbitrators. Disputes arose shortly after the partnership, 
and the matter was referred to two arbitrators, one nominated 
by each party, and as the arbitrators could not agree, Mr. Vaz, 
a B&rrister-at-law of this Court, was appointed umpire. He 
passed an award which was ex parte and the award was filed 
in this Court. It was remitted to the umpire with directions 
to him to give an opportunity to the other side to adduce evi- 
dence and to pass an award on taking all the evtdence. The 
order of the Court remitting the award is dated the 17th of 
September, 1924. Both parties appeared before the umpire 
and the hearing was closed on or about the 26th of April, 1925 
shortly before the closing of the High Court for the midsum- 
mer recess. Mr. Vaz delivered his award on the 2nd of 
August, 1925. An application was made by the respondent 
to set aside the award on various grounds, ong of them being 
that, as no time was fixed in the order remitting the matter for 
the re-consideration of the umpire, he had to submit his award 
in three months. as required by S. 13 of the Arbitration Act 
and that he not having done so the award is invalid. To get 
over this difficulty “the appellant made an application to the 
Court that the time for the delivery.of the award remitted may 
be enlarged and extended up tos the, 3rd of August, 1925. The 
learned Judge dismissed the application for enlarging the time 
on the ground that no case was made out for enlarging the 
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time and that, even if any such case was made out, he had no 
power to do so. 

A preliminary objection has been taken that no appeal lies 
against the order on the ground that the order of refusal to 
extend the time does not amount to a judgment within the 
meaning of clause 15 of the Letters Patent. The definition 
of the word “judgment” within the, meaning of clause 15 of 
the Letters Patent has, I think, been settled by thé decision of 
a Full Bench of this Court in Tuljaram Row v. Alagappa 
Chettiar (1), where all the previous decisions of this and other 
Courts have been reviewed. Sir Amold White, C. J., 
observes as follows:— 

“The test seems to me to be not what is the form of the adjudication 
but what is its effect in the suit or proceeding in which it is made. If its 
effect, whatever its form may be, and whatever may be the nature of the 
application on which it is made, is to put an end to the suit or proceeding 
so far as the Court before which the suit or proceeding is pending is con- 
cerned, or if its effect, if it is not complied with, is to put an end to the 
uit or proceeding, I think the adjudication is a judgment within the mean- 
ing of the clause. An adjudication on an application which is nothing 
more than a step towards obtaining a final adjudication in the suit is not, 
in my opinion, a judgment within the meaning of the Letters Patent.” h 

This view has been followed in all the later cases and I 
need only refer to the decision of Sir Murray Coutts Trotter, 
C. J., and Ramesam, J., in The Official Assignee of Madras 
v. Ramalingappa (2), where the learned Chief Justice, after 
referring to the observations of Sir Arnold White, C. J., in 
Tuljaram Rogo v  Alagappa Ehettiar (1) observes as 
follows: 

“Applying that and endeavouring as best as I can to see what is it? 
true application, I think it is this, that a determination, call it what you 
will, which has the effect, whether on a technical ground or on the merits, 
of putting an end to the proceedings as regards the particular people or 
u: toto, is a judgment and is appealable; but if the pronouncement leaves 
the suit free to go on, then it is not a judgment within the meaning of the 
clause.” 

Ramesam, f., observes: 

“Having regard to the fact that in the case before us no substantial 
right of the defendants has been adversely affected by the order under 
appeal, I would say that it does not fall on the judgment side of the line. ` 

In the present case, the position is that unless the time is 
extended, the award would be invalid and ‘of no legal effect. 
It could not be enforced by the appellant in whose favour it 


has been made. An appligatien was made by the respondent 





1 (1910) TL R35 M1:21MLJ1 (FB), 
; 2. (1925) ILRA9M.539 : 50 ML J 361. 
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to sét aside the award on this ground and, if nothing more was 
done, the Court was bound to set it aside under S. 13 of the 
Act. To validate the award it was necessary in law to get an 
order and the refusal order to extend the time would without 
more put an end to the validity of the award and to any pro- 
ceedings which the appellant was entitled to take under the 
Arbitration Aet to enforce it. Under these circumstances it 
is difficult to see how it can be said that the order of refusal is 
not a judgment. It is not as the respondent’s vakil contends 
merely a step towards obtaining a final adjudication of the 
award but is a condition precedent to the Court entertaining 
the award at the instance of the appellant and 

i any adjudication. on it. Reference has 
been made by Mr. Venkataramana Rao to Govind Lal Das v. 
Shiba Das Chatterjee (3), where it was held that the refusal 
of an application to excuse the delay in the presentation of a 
Second Appeal under the Limitation Act is not appealable under 
clause 15 of the Letters Patent, as such an order does not 
amount to a judgment, I may state that this decision affirms 
and proceeds on the view taken by Sir Richard Couch in The 
Justices of the Peace for Calcutta v. The Oriental Gas Com- 
pany (4), where the learned Judge observes: 

“We think that ‘judgment’ in clause 15 means a decision which affects 


the merits g the question between the parties by determining some right 
or liability.” 


Sir Arnold White, C. i: and the learned Judges who form- 
ed the Full Bench in Tuljoram Row v. Alagappa Chettiar (1) 
considered this definition too narrow. Sir Arnold White, 
C. J., observes: 5 

“I am not prepared to say, as was held m The Justices of the Peace 
for Calcutta v. The Oriental Gas Company (4) and in Sonbai v. Ahmed. 
Bhat Habibbhai (5), it must be a decision which affects the merits by 
determining some right or liability. I think the decision may be a judg- 
ment for the purposes of the section, though it does not affect the merits 
of the suit or proceeding and does not determine any question of right 
raised in the suit or proceeding.” 

There is on the other hand a decision of the Baebes High 
Court in Ramchandra Gangadhar v. Mahadev Moreshwor (6), 
where it has been held that such an order would amount to a 
judgment. ¢ Heaton, J., observes as follows :— 





1. (1910) ILR35M1:21MLJ1(FB). 
3. (196) I L R 33 C 133. £ (1872) 8 Beng. L R 433, 
5. (1872)9BHCR38, 6. (1917) I LR 42 B %0. 
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“It is argued that the order of a single Judge refusing te excuse the 
delay is not a judgment within the meaning of clanse 15 of the Charter of 
this High Court and that therefore no further appeal Jay. But seeing, as 
I have said, that the order had the very drastic effect of dismissing or 
rejecting the appeal, it seems to me it must be taken to fall within the 
meaning of the word ‘judgment’ as used in clause 15, and I think therefore 
that there is no objection to our disposing of this appeal on its merits.” 

I am of opinion that if we take into cofsideration the 
substance and not merely the form of the application the effect 
of the order of refusal appealed against would be to put an 
end to all further proceedings in the matter and that such an 
order would be a judgment within the meaning of clause 15 of 
the Letters Patent. I overrule the preliminary objection. 

The next question for consideration is whether the learn- 
ed Judge was right in refusing to extend the time even assuming 
he had power to do so, as the decision on this point, if against the 
appellant, would render it unnecessary to consider whether the 
learned Judge had power. It is not disputed that both 
parties appeared and went on before the umpire without taking 
any objection as toethe expiry of the time limited under S. 13 
of the Arbitration Act. What appears to be probable is that 
the parties as well as the umpire overlooked the fact that the 
order remitting the matter for the consideration of the umpire 
did not specify any time within which the award was to be re- 
turned and that, under S. 13, the law imposes a l#nit of three 
months. It is not possible to explain their conduct on any 
other assumption but that, having overlooked this provision, 
they all thought that no time limit was necessary. Otherwise, 
the petitioner or the umpire would easily have got an order for 
extension of time. There being no default on the part of the 
petitioner in asking for an extension of time, it is difficult to 
see on what ground we can refuse to exercise the discretion in 
enlarging the time. The learned Judge observes: 

“I do not know whether the impression produced on the mind of a 
Judge on a curséry perusal of the award could be made a reason for either 
granting or refusing an extension of time. But I am free to confess that 
in this case, having perused the award itself, I am not satisfied with the 
award in such a manner as to make me feel that it will be the duty of the 


Court to extend the time to render it legal, valid and binding between the 
parties.” .- 


I do not think that in an application to extend time, the 
question as to the propriety of the award should be an element 
to be taken into consider&tion as no argument is addressed to 
the Court on thè merits during the stage of an application to 
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extend the time, the only question before the Court being whe- 
ther reasonable ground has been made oùt for extension. The 
proper time to object to the award on the ground that it is not 
a proper one is at a later stage when the award comes on be- 
fore the Court under the Arbitration Act for steps to be taken 
to enforce it. I may also point out that in the present case the 
proceedings before the arbitrators and the umpire had been 
going on for nearly three years and it will be a great hardship 
should the petitioner through no fault of his own be compelled 
to take proceedings in Court especially -as the respondent took 
no objection to the expiry of the time at any time during the 
pendency of the proceedings before the umpire. I think that, 
if the Court had power to extend the time, it ought to have 
been extended. 


The next question is as to whether the Court has power. 
Ss. 12 and 13 are the relevant sections. S. 12 says: 


“The time for making an award may, from time to time, be enlarged 
by order of the Court, whether the time for making the award has expired 
or not.” . 


S 13—(1) “The Court may, from time to time, remit the award to the 
reconsideration of the arbitrators or umpire (2) Where an award is remitted 
under sub-section (1), the arbitrators or umpire shall, unless the Court 
otherwise directs, make a fresh award within three months after the date 
of the order gemitting the award.” 


These sections are taken from the English Arbitration 
Act. S. 9 of the English Arbitration Act corresponds to 
S. 12, almost word for word, the only difference being that 
whilst in S. 12 we find 

“may from time to time be enlarged by order of the Court,” 

S. 9 of the English Act says: 


“may from time to time be enlarged by order of the Court or a 
Judge.” 


S. 10 (2) runs as follows:— g 


“Where an award is remitted, the arbitrators or umpire shall, unless 
the order otherwise directs, make their award within three months after 
the date of the order.” 


So far as the degisions of the English Courts go, the Court 
has power tæ extend the time when an award is remitted even 
though the application is made after three months had expired. 
The law is thus stated in Halsbury’s “Laws of England, Vol. 1, 
page 464, Art. 975: 
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“In every case the Court can enlarge the time for making an award. 
This power can be exercised not only after the time for making the award 
bas already expired but even after the award has been “made 
and thus an award which was, at the time that it was made, 
made valid and enforceable.” 

Reference has been made to Lord v. Lee (7). That was 
a case under the Common Law Procedure Act of 1854 and 
there is not much difference between the provisions of that 
Act and the English Arbitration Act so far as the question we 
are considering is concerned. It was held in that case that 
the Judge had power to enlarge the time after the award had 
been made and that the effect of the enlargement was the same 
as if it had been made by consent of parties, viz., to ratify what 
had been previously done by the arbitrator without authority. 
In Knowles and Sons, Ltd. v. Bolton Corporation (8) the 
same question arose under the Arbitration Act and it was held 
that S. 9 of the Arbitration Act of 1889 gave the Court power 
to extend the time for making the award even though the time 
for making the award had expired. This award was under the 
provisions of the Public Healths Act of 1875 and under S. 180 
of the Act it was stated that the time for making the award by 
an arbitrator under the Act shall not in any case be extended 
beyond a period of two months from the date of the submission 
and that the time for making the award by an umpire shall 
not in any case be extended beyond a period of fwo months 


from the date of the reference of the matter to him. The 
question arose whether the Court had power to extend the 
time after the award was made. Lord v. Lee (7). was 


referred to and approved. 

Turning to the cases of the Indian Courts it was held by 
Sir Walter Schwabe, C. J., and Wallace, J., in Louis Dreyfus 
& Co. v. Rajagopal Atyar (9), that under S. 12 of the 
Arbitration Act there was power in the Court to extend the 
time even though the award had been completed. There is no 
reference made to any decision either of the Indian or English 
Courts. Sir Walter Schwabe on this point simply observes: 

“As regards the first point, there is no power in arbitrators to extend 
their own time after their time has expired; but there is power undoubted- 
ly in the Court under S. 12 of the Indian Arbitration Act to extend the 
time even though the award has been completed”. 

In Tejpal Jamunadas v. Nathmadi hid Co. (10) 
Sanderson, C. J., and a Woodroffe, J., took a similar 


7. (1868) L Re3 Q B 404. 8. (1900) L R 2 Q B 253. 
9. (1922) 16 L W 657. 10. (1919) I L R 46 C 105. 
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view. In Shb Krishna Dawa & Co. v. Satish 
Chunder Dutt (11), Harrington, J., held that the Court had 
no power to extend the time so as to validate an award which 
had been made after the time allowed by the Court had ex- 
pired. This case, however, was not under the provisions of 
the Arbitration Act but under the provisions of the Civil 
Procedure Codé. ` 

It seems to me that if the Court could extend the time 
under S. 12 even after the delivery of the award, there is no 
reason why it should not have power to do so under S. 13. I 
do not think that the absence of the words “whether the time 
for making the award has expired or not” in S. 12 necessarily 
shows that the legislature intended to limit the Court’s power 
when an award is remitted. There is no reason why the power 
should be limited. On the contrary it seems to me 
that once the award is in Court and is remitted the Court being 
seised of the matter ought to have full power to act in the 
matter of extensions of time. It seems to me that unless we 
can hold that the moment an award is delivered either under 
S. 12 or S. 13 the Court’s power to extend the time ceases it is 
difficult to distinguish the powers under one section from those 
undey the other. The authorities on this point are not uni- 
form. In Skib Krishna Dawn & Co. v. Satish Chunder 
Dutt (11) *it was held by Harrington, J., that S. 148 would 
not apply if the award had been delivered. The learned 
Judge observes: -. 


“On behalf of the petitioner it is argued that S. 148 alters the law 
lati down in that. case [Raja Har Narain Singh v. Choudarin Bkagwant 
Kuyar (12)] because it enables the Court to enlarge the time for the doing 
of any act prescribed or allowcd by the Code, notwithstanding that the 
period originally fixed has expired. I agree with the view that if the time 
had expired, and no award had been made, that section does give the 
Court power to extend the time for the making of the award, not- 
withstanding that it had expired at the time of the application; but it 
appears to me that the section does not enable the Cofirt to extend the 
time for the doing of a particular act when in truth and in fact the act has 
already been done.” 


In Co-operative Hindustan Bank, Lid. v. Bhola Nath 
Borooah (13) Chitty, J., was of opinion that where a Court 
by its ordereempowers an arbitrator to enlarge the time be- 
yond three months which was fixed in the order the arbitrator 

11. (1911) I L R BC 52. 


12. (1891) LRIBIA55:ILR13 A430 (PC). 
13. (1914) 19 C W N 165. 





Liv | THE MADRAS LAW JOURNAL REPORTS. 57 


could not do so after the three months originally fixed for 
making the award had expired as he became functus officio 
and he has no further jurisdiction in the matter as the time had 
expired, and the award was set aside. This case was under 
the Civil Procedure Code of 1908 and Rules 3, 8 and 15 of the 
second schedule were considered. Chitty, J., observed: 

“It is however clear that the arbitrator would only have such power 
as was conferred by the order and he would therefore be bound to enlarge 
the time before the time originally fixed for making the award had expired. 
If he did not do so, he was, by reason of effluxion of time, frmctus officio 
and had no further jurisdiction in the matter. It is a matter of great 
regret that when this difficulty was first noticed, and there was a discussion 
with regard to it before the arbitrator, an application was not made then 
and there to the Court under Schedule II, paragraph 8 of the Code of 
Civil Procedure, in which case the Court could have enlarged the time, 
even though the time fixed for making the award had expired. This was 
not done presumably because the parties were willing to go on with the 
reference. I think that on the above ground the award is invalid and must 
be set aside.” 

lt will thus appear that the distinction which Mr. Grant 
sought to draw bettveen the old and the new Code has not been 
accepted by the learned Judges of the Calcutta High Court. 
In Ramji Ram v. Salig Ram (14) it was held that when an 
arbitrator had made, or made and published, his award as a 
completed .instrument, his power is wholly at an 
end. Mookerjee, J., in an elaborate? judgment 
has reviewed all the authorities, English and 
Indian. In Sri Lal v. ArpfineDas (15) Chitty, J., doubted 
whether, having regard to the change in the law made by the 
wording of S. 148 and Sch. II, clauses 8 and 15 of the Code*of 
1908, the decision in Sib Krishna v. Satish Clumder a1) and 
the decision of their Lordships of the Privy Council in Rafa 
Har Narain Singh v. Chaudarain Bhagwant Kuar (12) would 
be binding authorities. The learned Judge observed : 

“The plaintiff relies upon the case of Shib Krishna v. Satish Chunder 
(11) in which Mr. Justice Harrington held that the Court had no power to 
extend the time for filing an award which had already been made before 
the application was presented. The learned Judge relied upon the case of 
Har Narain Singh v. Bhagwant Kuwar (12) but that was a case decided 
under the Civil Procedure Code of 1882. Their Lordships of the Privy 
Council held that an award made out of time was invalid and that the 
arbitrators by such effluxion of time were functis oficio. Yn so doing they 


followed the express words of S. 521 which ran that ‘no award shall be 
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valid unless made within the period allowed by the Court’ With all 
respect to the learned Judge who decided the case in Shb Krishna v. 
Satish Chender (11) it appears to me that he did hot give sufficient weight 
to the change which was made in the wording of S. 521 of the Code of 
Civil Procedure, 1882, in enacting paragraph 15 of the second schedule to 
the Code of Civil Procedure, 1908. As paragraph 15 runs, it appears to me 
to leave a discretion to the Court in deciding whether an award shall be 
set aside on the ground of its having been made after the expiration of 
the period allowed by the Courf. I feel some doubt, therefore, whether 
the decision in Skib Krishna v. Satish Chander (11) is correct in law. 
S. 148 of the present Code is in no way restricted, nor indeed is paragraph 
8 of the second schedule. It might, therefore, be argued not without rea- 
son that they ought not to be restricted in the manner there held.” 


The learned Judge however went on to say that it was 
unnecessary to decide that point. In Haridas v. Ootoomat (16) 
it was held that the Court has power to extend the time for 
making the award under S. 12 of the Arbitration Act, even 
after the award is delivered, and the learned Judges distinguish 
Raja Har Narain Singh v. Chaudaratn Bhagwant Kuar (12) 
on the ground that that case proceeded on the wording of 
Ss. 514 and 521 of the Code of 1882. So far as S. 148 is 
concerned it is doubtful whether it would apply. That section 
gives power to the Court to enlarge the time where the Act is 
prescribed or allowed hy the Code,.and not where the time is 
fixed by any other enactment. But if S. 148 can be applied 
there is litt reason for limiting it to cases where the award 
has not been delivered by the arbitrator. 


Srinivasa Aiyangar, J., dišsents from the deoisions which 


‘an wer the Court to enlarge time under S. 12 referred to 
Lpo ge 


by me and the main ground on which he thinks himself justi- 
fied in doing so is that their Lordships of the Privy Council 
have in Raja Har Narain Singh v. Chaudarain Bhagwant 
Kuar (12) held that an arbitrator on the delivery of his award 
became functus officio and that the Court had no power to ex- 
tend the time so as to validate the award. „The learned 


"Judge observes:- 


“Indeed with regard to the terms of S. 13 jt seems to me that the 
observations of their Lordships of the Judicial Committee in Raja Har 
Narain Singh v. Chewdarain Bhagwant Kuar (12) are very 
rclevant because the similarity between the terms used in S. 13 of the 
Arbitration Act#and S. 514 of the old Civil Procedure Code which their 
Lordships were considering is remarkable.” 


ll. (1911) ILR co 522. 
12. (1891) L R18IA55:ILR13A 30 (PO). 
16. (1912) 16 I C 861. 
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In Digambari Bewa v. Joy Narain Das (17) the decision 
of their Lordships of the Privy Council in Raja Har Narain 
Singh v. Chaudarain Bhagwant Kuar (12) was referred to as 
authority for holding that an award made on a reference by the 
Court acting under the provisions of the Civil Procedure Code 
of 1908 was invalid and could not be validated by any extension 
of time if it was not submitted within the period‘required by the 
Court when it made the original order. There‘can be little 
doubt from the observations of their Lordships of the Privy 
Council in Raja Har Narain Singh v. Chaudarain Bhagwant 
Kuar (12) that their Lordships proceeded on the view that after 
the expiry of the time limited by the Court for the submission of 
an award the arbitrator becomes functus officio and that the 
Court had no jurisdiction to extend the time so as 
to validate the award. There is, however, considera- 
ble force in the argument that the arbitrator is 
funchis officio after the delivery of thesaward and if the deci- 
sion in Raja Har Narain Singh v. Chaudarain Bhagwant Kuar 
(12) is good law inespite of the amendment in the Civil Proce- 
dure Code and the enactment of the Arbitration Act the Court 
will have no power to extend the time fixed when the award 
has been delivered. 

The question raised is of considerable importance especially 
to the commercial community and as it is desirable that the 
matter in controversy should be settled by the decision of a 
Full Bench, I would refer the foYowing point to a Full Bench: 

“Whether® in cases where an award is remitted for the decision of 
the arbitrators or umpire without fixing any time for the retum of the 
award the Court has power to extend the time fixed by S. 13 of the Arbit- 
ration Act after the arbitrators pr umpire have, after the remission, given 
their award.” 

Curgenven, J.—I agree with my Lord, whose order I have 
had the advantage of reading, that the preliminary 
objection, that no appeal lies, must be overruled. 
Applying the “test proposed by Sir Arnold White, C. J., 
in Tuljaram Row v. Alagappa Chettiar (1) the learned 
Judge’s order refusing to enlarge the time for the 
making of the award must be found to be in substance a final 
order, although it may be that either of the parties might still 
go through the empty formality of applying to hate the award 
recorded. In the same way an appellant who has presented 

1, (1910) TLR3$M1:21MLJ1(FB). 
12, (1891) R 18 IA 55:ILR13 A30 (PO. 
Š 17. (1912) 16 C L J 573. 
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his appeal out of time, and who has failed to get the delay ex- 
cused ‘under S. 5 of the Limitation Act may still present his 
appeal and have it dismissed as time-barred. But it seems rea- 
sonable to hold, with the Bombay High Court in Ramchandra 
Gangadhar v. Mahadev Moreshvar (6) that the order which 
really had the effect of rejecting the appeal was that which re- 
fused to excuse*the delay, and accordingly that it amounted to a 
“judgment” within the meaning of cl. 15 of the Letters Patent. 
The criterion laid down in Tuljaram Row v. Alagappa Chettiar 
(1) is one of substantial effect rather than of form. 

Turning to the merits of the learned Judge’s decision, the 
case appears to me to be eminently one in which an extension, if 
open to the Court to grant, should be granted. It was the um- 
pire, and not the parties, who was responsible for the delay. The 
parties acquiesced in the making of the award out of time. There 
can be little doubt that, if an - extension of time had been 
applied for before the expiry of the time already allowed, it 
would have been given. In these circumstances I can see no 
valid reason for refusing to extend the time df it be held that it is 
within the Court’s competence to make such an order. 

The learned Judge has disclaimed jurisdiction to make an 
order after the delivery of the award upon a consideration of 
the terms of Ss. 12 and 13 of the Indian Arbitration Act and 
because he holds that the judgment of the Privy Council in 
Raja Har Narain Singh v. Chaudarain Bhagwant Kuar (12) 
is binding upon him. Taking the first ground, there appears 
to me to be no difficulty in holding, with Sanderson, C. J., in 
Tejpal Jamunadas v. Nathrmll & Co. (10) that if under S. 12 
time may be extended after the award has been made, it may 
equally be extended under S. 13. The occurrence in the 
former section only of the words “whether the time for making 
the award has expired or not” does not afford a safe guide to a 
conclusion, because they do not necessarily authorize an exten- 
sion of time after delivery of the award. Under S. 13 the 
fresh award has to be made within three months “tnless the 
Court otherwise directs.” I do not think that it would entail 
placing an undue strain upon that phrase to hold that the Court’s 
direction may be giyen not only after the expiry of the time al- 
ready allowetl but also, by way of retrospective validation, after 
the award has been passed. No reason has been suggested 

1. (1910) 1LR35M1:2PMLJ1 (FB). 
6. (1917) IL R 42 B 260. 10. (1919) IŁ R 46 C 1059 
12. (1891) LR 181 A 55 PEER 1A 30 (P C). 
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why the power of the Court in this respect should be more limit- 
ed under S. 13 than under S. 12. 

Assuming. then that the power exists under both sections or 
under neither section, there is high authority for the position 
that under S. 9 of the English Arbitration Act, which is sub- 
stantially identical with S. 12 of the Indian Act, the Court has 
jurisdiction to extend the time for making the award, although 
the award has in fact been made. If this were’all, the way 
would, I think, be clear to hold accordingly under the Indian 
Act. But it is impossible to adopt that course without first 
deciding whether or not the judgment of the Judicial Committee 
in Raja Har Narain Singh v. Chaudarain Bhagwant Kuar 
(12) which was passed under the Civil Procedure Code of 1882 
has application to awards governed by the Indian Arbitration 
Act. The judgment opens with the observation that the case has 
to be decided “entirely upon the construction of the Civil Pro- 
cedure Code, Ss. 508, 514 and 521, and‘it does not appear that 
the construction of those sections can be very much 
aided by analogtes drawn from sections of the 
English Common Law Procedure Agt,” under which time 
could he retrospectively extended. It is to be borne in mind 
that. before the enactment of that Act, the arbitraor, oncg his 
award was given, became functus officio: see Mordue v. Palmer 
(18), In re Stringer and Riley Brothers (19), Sitherland & 
Co. v. Hatmevig Brothers, Limited (20) and neither he, nor 
Í, conclude, the Court could makeeany order to bring the award 
within time. ° The Privy Council, in the case cited above, 
appear to hold that under the Civil Procedure Code of 1882 the 
same principle held good, for they say: 

“When once the award was made and delivered the power of the 
“Court under S. 514 was spent, and although the Court had the fullest 
power to enlarge the time under that section as long as the award was not 
completed, it no longer possessed any such power once that time was 
passed.” e 

Whether or not that observation holds good under the pre- 
sent Code, I am inclined to think that it has no application to an 
award under the Arbitration Act, but the matter is not free 
from doubt, and I agree to the proposed reference. 

[This-O. S. appeal again came on for hearingwin pursuance 
of the aforesaid Order of Reference to a Full Bench. ] 

12. (1891) LRIIBIAS59:ILR13A 300 (P C). 


18. (1870-71) 6 Ch. App. 22. 19. (1901) 1 Q B 105. 
20. (1921) 1 K B 336. 
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Nugent Grant instructed by Messrs. Short Bewes & Co., 
Alttorneys, for appellant. 

P. Venkataramana Rao and M. S. Ratnasabapathi 
Mudaliar for respondent. . 

The Court made the following 

OPINION :—Kumaraswatmi Sastri, J —I have in my order 
of reference dealt with the, cases, both English and Indian, 
dealing withthe question referred. Ss. 12 and 13 of the 
Indian Arbitration Act are taken almost verbatim from Ss. 9 
and 10 of the English Arbitration Act. So far as the English 
Act is concerned, the authorities are clear that the Court has 
power to extend the time in the case of remitted awards even 
though the award has been delivered. I need only refer to 
Lord v. Lee (7) and to the decision of the Court of Appeal in 
Knowles & Sons, Ltd. v. Bolton Corporation (8). 

Lonis Dreyfus & Co. v. Rajagopal Aiyar (9) and Tejpal 
Jaimenadas v. Nathmul & Co. (10) also follow the view taken 
by the English Courts. So far as the cases under the Civil 
Procedure Code are concerned, there has been a diversity of 
opinion. To the cases I have already referred to in the order 
of reference I might add Gopalji Kallianji v. Chhaganlal 
Vitthalyi (21) where Sir Norman MacLeod, C. J., and Shah, 
J., Were of opinion that the decision of their Lordships of the 
Privy Couscil in Raja Har Narain Singh v. Choudarain Bhag- 
want Kuar (12) prevented Courts from extending the time 
after the delivery of the award even in cases under the Code of 
1908. But this decision was not under the Arbitfation Act, as 
a reference was made in a pending suit. I think there are not 
sufficient grounds for dissenting from the decisions I have al- 
ready referred to, both English and Indian, which gave the 
Court power to extend the time eyen after the award has been 
delivered so as to cure any defect in the award owing to its 
having been delivered after the time fixed had elapsed. There 
seems to be no reason to limit the power under S. 13 of the 
Arbitration Act which admittedly gives power to extend the 
time beyond the period of three months before the award is 
delivered. IĮ am unable to accept the extreme contention put 
forward by Mr. Venkataramana Rao that an extension beyond 
three months should be in the order remitting the award itself 

7. (188) LR3QB 404. 8. (1900) L R 2 Q B 253. 
9. (1922) 16 L W 657. ° 102 (1919) IL R 46 C 1059, 
12. (1891) L R18IA55:ILR 13A 30 (PC). 

21. (1920) I L R 45 B 1071, 
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and that where three months have been fixed by the order the 
Court has no power to extend the time. Such a construction 
would lead to obvious injustice as it may be that after the order 
has been made fixing 3 months the arbitrators find that owing 
to a number of witnesses to be examined or other circum- 
stances which prevent the finishing of the enquiry in 3 months 
further time is to be granted. There is, in my Opinion, power 
to extend the time subsequent to the order which “tixed three 
months as the period ; and if there is this power there is no 
reason why such time should not be extended after the award is 
delivered. If under S. 12 the Court can extend the time for the 
delivery of the award even though the time has expired it should 
have the power to extend the time when it remits an award un- 
less there are very strong reasons to come to a contrary 
conclusion, : 

~ The Civil Procedure Code of 1908 deals with awards 
in the second schedule and Rule “14 deals with the 
remission of awards to arbitrators. Rule 15 says 
that an award remitted shall not be set aside 
except on the grounds mentioned, in that rule and one 
of the grounds is that the award was made after the expiration 
of the period allowed by the Court. Rule 8 deals with exten- 
sion of time for making award. It is argued by Mr. Venkata- 
rarnana Rao that there is no _ difference ® between 
the Civil Procedure Code and the Indian Arbitra- 


tion Act on the question. of extension of time and - 


that if the giving of the award after the expiry of time allowed 
by the Court entitles a party to have it set aside so far as arbitra 
tions under the Code are concerned, the same rule should be 
applied to arbitrations out of Court. It is further argued that 
the decision of their Lordships of the Privy Council in Raja 
Har Narain Singh v. Chaudarain Bhagwant Kuar (12) though 
passed under the Code of 1882 is equally applicable to the pre- 
sent Code. §.¢521 of the Code of 1882 with which their 
Lordships of the Privy Council were dealing enacts that no 
award shall be valid unless made within the period allowed by 
the Court. This clause is omitted in Rule 15 which I have al- 
ready referred to and all that Rule 15 says js that the Court 
shall not set aside an award except on one of the g®ounds men- 
tioned therein. I think this omission is not merely accidental 
and the question is how fas uder the new Code the omission 
of such a clause im Rule 15 of the second schedule which 
12. (181) L R1I8IA55:IL R13 A 300 (P C). 
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corresponds to S. 521 of the old Code without the last clause 
gives the Court discretion to extend the time even where the time 
for passing the award has expired. Chitty, J., in Sri Lal v. 
Arjun Das (15) was of opinion that the amendment introduc- 
ed by the Code of 1908 gave the Court discretion even under the 
C. P.Code.I may point out that so far as the Arbitration Act 
is concerned, there is no section corresponding to the last clause 
of S. 521 preventing the Court from extending the time 
fixed in a remitted award. I think the proper way of con- 
struing Ss. 12 and 13 of the Arbitration Act is to read them to- 
gether. Where an award is set aside under S. 13, either in 
whole or in part, and remitted to arbitrators, the effect of it is 
to re-open the proceedings under the Arbitration Act, the neces- 
sity for fixing three months or some time to deliver the. award 
arising out of the fact that the time fixed in the original award 
might have expired before the remission or might have been 
considerably reduced. e Once an award is set aside and remit- 
ted to arbitrators, I find it difficult to see why S. 12 should not 
apply to proceedings after remission as the matter then is 
really a matter in a pending arbitration without the original 
award having been set aside and why the provisions of S. 12 as 
to extension of time should not apply. The Court has, accord- 
ing to all the decisions I have referred to, both English and 
Indian, power to extend the time under S. 12 of the Indian 
Arbitration .Act, which. corresponds to S. 9 of the English 
Arbitration Act, even after ethe award has been delivered. 
There seems to me to be no reason why, when an award is 
remitted, a similar power should not exist unless there is some- 
thing.‘in the wording of the Act which compels me to come to a 
contrary conclusion. 


I am of opinion that the decision of their Lordships of the 
Privy Council in Raja Har Narain Singh v. Chaudaram Bhag- 
want Kuar (12), which was passed, under the 
Civil Procedure Code of 1882 does not con- 
strain us in dealing with Ss. 12-and 13 of the Arbitration 
Act to put a restriction on the power of the Court under 
S. 13 and to hold that although under S. 13 the Court might ex- 
tend the time beyortd three months if it did so in the order of 
remission, it has no power to do so once the award has been 
passed. š 


En. | 


12. (1891) L R 18I AS :ILRISASO (PO. 
15. (1914) 18 C W N 1325. 
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and that where three months have been fixed by the order the 
Court has no power to extend the time. Such a construction 
would lead to obvious injustice as it may be that after the order 
has been made fixing 3 months the arbitrators find that owing 
to a number of witnesses to be examined or other circum- 
stances which prevent the finishing of the enquiry in 3 months 
further time is to be granted. There is, in my Opinion, power 
to extend the time subsequent to the order which ‘fixed three 
months as the period ; and if there is this power there is no 
reason why such time should not be extended after the award is 
delivered. If under S. 12 the Court can extend the time for the 
delivery of the award even though the time has expired it should 
have the power to extend the time when it remits an award un- 
less there are very strong reasons to come to a contrary 
conclusion. : . 

> The Civil Procedure Code of 1908 deals with awards 
in the second schedule and Rule “14 deals with the 
remission of awards to arbitrators. Rule 15 says 
that an award «remitted shall not be set aside 
except on the grounds mentioned, in that rule and one 
of the grounds is that the award was made after the expiration 
of the period allowed by the Court. Rule 8 deals with exten- 
sion of time for making award. It is argued by Mr. Venkata- 
ramana Rao that there is no difference® between 
the Civil Procedure Code and the Indian Arbitra- 
tion Act on the question. of extension of time and 
that if the giving of the award after the expiry of time allowed 
by the Court entitles a party to have it set aside so far as arbitra 
tions under the Code are concerned, the same rule should be 
applied to arbitrations out of Court. It is further argued that 
the decision of their Lordships of the Privy Council in Raja 
Har Narain Singh v. Chaudarain Bhagwant Kuar (12) though 
passed under the Code of 1882 is equally applicable to the pre- 
sent Code. S.e521 of the Code of 1882 with which their 
Lordships of the Privy Council were dealing enacts that no 
award shall be valid unless made within the period allowed by 
the Court. This clause is omitted in Rule 15 which I have al- 
ready referred to and all that Rule 15 says is that the Court 
shall not set aside an award except on one of the gPounds men- 
tioned therein. I think this omission is not merely accidental 
and -the question is how fax urfder the new Code the omission 
of such a clause im Rule 15 of the second schedule which 

12. (181) LP RI8IASS :ILR13A 300 (P C). 
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corresponds to S. 521 of the old Code without the last clause 
gives the Court discretion to extend the time even where the time 
for passing the award has expired. Chitty, J., in Sri Lal v. 
Arjun Das (15) was of opinion that the amendment introduc- 
ed by the Code of 1908 gave the Court discretion even under the 
C. P.Code.I may point out that so far as the Arbitration Act 
is concerned, there is no section corresponding to the last clause 
of S. 521 preventing the Court from extending the time 
fixed in a remitted award. I think the proper way of con- 
struing Ss. 12 and 13 of the Arbitration Act is to read them to- 
gether. Where an award is set aside under S. 13, either in 
whole or in part, and remitted to arbitrators, the effect of it is 
to re-open the proceedings under the Arbitration Act, the neces- 
sity for fixing three months or some time to deliver the. award 
arising out of the fact that the time fixed in the original award 
might have expired before the remission or might have been 
considerably reduced. e Once an award is set aside and remit- 
ted to arbitrators, I find it difficult to see why S. 12 should not 
apply to proceedings after remission as the matter then is 
really a matter in a pending arbitration without the original 
award having been set aside and why the provisions of S. 12 as 
to extension of time should not apply. The Court has, accord- 
ing to all the decisions I have referred to, both English and 
Indian, power to extend the time under S. 12 of the Indian 
Arbitration Act, which. corresponds to S. 9 of the English 
Arbitration Act, even after ethe award has been delivered. 
There seems to me to be no reason why, when an award is 
remitted, a similar power should not exist unless there is some- 
thing. in the wording of the Act which compels me to come to a 
contrary conclusion. 


I am of opinion that the decision of their Lordships of the 
Privy Council in Raja Har Narain Singh v. Chaudaram Bhag- 
wont  Kuar (12), which was passed, under the 
Civil Procedure Code of 1882 does not con- 
strain us in dealing with Ss. 12-and 13 of the Arbitration 
Act to put a restriction on the power of the Court under 
S. 13 and to hold that although under S. 13 the Court might ex- 
tend the time beyortd three months if it did so in the order of 
remission, it has no power to do so once the award has been 


passed. oy 
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I would answer the reference in the affirmative and hold 
that the Court has power to extend the time. 

The Chief Justice :—I agree. 

Reilly, J—I agree. I may point out that a period of 
three months for making an original award, unless otherwise 
agreed, is fixed by Schedule I of the Arbitration Act. The 
effect of S. 13 (2) of the Act appears to me.to be to fixa 
similar period, unless the Court otherwise directs, for an award 
to be made after remission ; it does not affect the power given 
to the Court by S. 12, which I understand to apply both to 
original awards and to awards made after remission. The 
Court can therefore extend the time for making an award on re- 
mission even after the time fixed either by S. 13 (2) or by the 
Court has expired. I agree that we need not apply the. decision 
of the Privy Council in Raja Hoar Narain Singh v. Chau- 
darain: Bhagwant Kuar (12) which related to the provisions of 
the Code of Civil Procedure, of 1882 to the 
present case. And under the present Code an award 
is not invalid mereJy because it is made after the time 
allowed. Here it is not the Code but the Arbitration 
Act which we have to interpret ; and I see nothing to prevent 
the Court from retrospectively extending under S. 12 of the Act 
the time fixed for making an award on remission so as to’cover 
such an award already made after the expiry of the time pre- 
viously fixed by S. 13 (2) or by the Court. 

N. S. Referençe answered im the affirmative. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI AND 
Mr. JUSTICE WALLACE. 
B. Raja Rajeswara Muthu Ramalinga 
Sethupathy Avergal through his 
authorised agent Dewan Raja 
M. Dinakas Bahadur ... Petitioner* (Plaintiff) 


v. 
Shunmuga Nadan and another ... Respondents (Defts. 2 & 3). 
Cwil Procedure Code, O. 6, R. 14-—Pleading—Signing of—Stamp 
bearing name of party—Use of —Sufficiency oe able to sign—Cwtl 
Procedure Code, S. 2 (20). 

- The use AP a besos NENG A A Ss aaa Span 
in cases where he is able to-sign. No distinction can in this respect be 
drawn between vakalats and affidavits and pleadings. 

*C. R. P. Nœ 1113 of 1925. 1st November, 1927. 
12. (1891) LR1I8IA55:ILR13A 30 (PC). 
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` Petition. under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the District Munsif 
of Paramakudi, dated 11th August, 1925, in E. A. No. 
of 1925 in S. C. S. No. 104 of 1922 on the file of the Court 
of the District Munsif of Manamadura. 

S. Sundararaja Atyangar for petitioner. 

Respondents not represented. 

The Court delivered thé following 

_ JUDGMENT :—-Having regard to the definition of the word 

‘signed’ in S. 2, clause 20 of the Civil Procedure Code, and to 
the fact that under R. 4 (11) of the Civil Rules of Practice, 
the same definition has to be applied in the case of affidavits and 
vakalats, we think that the use of a stamp bearing the name of 
the party is sufficient even in cases where he is able to _ sign. 
Even under the old Code of Civil Procedure of 1877 it was held 
in The Maharaja of Benares v. Debi Dayal Noma (1) that 
inability to sign was not.necessary in order to enable a person to 
use a stamp. The definition of ‘signed’ in the present Code is 
to the effect that except in cases of judgments or decrees ‘signed’ 
includes stamped.. There is nothing to show that any difference 
can be drawn between vaRalats and affidavits and pleadings. We 
set aside the order of the District Munsif and direct him to 
receive and file ime papers returned if they are otherwise in 
order. 


A. 5. Yy. - Order reversed. 
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“, Present :—Mr. Justice MADHAVAN Narr AND Mè. 
JUSTICE CURGENVEN. f 
Bhadri Narayana ... Petitioner* in E. A. No. 15 of 
\ š 1925 in I. P. No. 3 of 1920 
ow the file of the District 
Munstf’s Court of Nandyal 
Y. e 
Nagaldinne Srinivasa Rao and others ... Respondents in do. 
Cwil Procedure Code, O. 46, R. U Rard to High Court under— 
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‘Validify—Decree subject to appeal—Reference im case of. 


No reference can, under O. 46, R. 1 of Civil Procedure Code, be 
made in suits or appeals in which the decrees are subject to an appeal, 


. Case referred under O. 46 of the Civil Procedure Code by the 


v 


District Munsif of Nandyal for the decision of the High Court 
A ‘ 





TA. Ref. Case-No.- 20 of 1925. 2\gt July, 1927. 


07 see L (1881) TL R3 A 575, 


. 
LIV] THE MADRAS LAW JOURNAL.REPORTS, 67 


on the following questions in I. P. No. 3 of 1920 on the file 
of his Court, vts. : 

(1) Whether the second petition under S. 35 is not 
maintainable in view of the dismissal of the first application under 


the same section when the amount found due was not ques- . 


tioned but is sought to be deposited. 

(2) Whether the sales in favour of the petitioners in 
the connected petition by the receiver in insolvency‘are valid and 
require to be confirmed though they received back the money 
with interest and had not applied within 21 days thereafter. 

(3) What is the effect of the order of this Court set- 
ting aside the sales held by the receiver in view of the appellate 
Court’s order reversing the order of this Court annulling 
adjudication. i 

B. Somayya and S. Ranganatha Aiyar for petitioners. 

The Court made the following 

ORDER -:— NO reference lies in thisecase, The insolvency 
proceeding in which this reference has been made is subject to 
appeal under O. 46, R. 1 of the Civil Procedure Code. A 
reference can be made only in suits or appeals in which the de- 
crees are not subject to an appeal. “The reference "being not 
according to law, the papers are returned. 

A. S. V. Papers returned © 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice RAMESAM AND Mer. JUSTICF 
CORNISH. -° 


Subramania Aiyar ee Appellant (Plaintif) 
v. 
V. Rama Aiyar and others Respondents (Defenitonis 


and i: R. of the 2nd Defendant). 

Court-Fees Act, S. 7 (5)—Suit for possession of land—Items of land 
not separately assessed to revenue, but portions of survey sumbers sepa- 
rately assessed—Court-fee payable—Proportionate part of five times the 
assesssmenit—Notification No  4650>-Fractional share—Meaniig  of— 
—Area which can be worked out as a _ fraction—Trees stand- 
ing on land—Separate valuation if necessary—Liberal construction of the 
Act—Civil Procedure Code, O VII, R 11—Rejection of plaint—When can 
be supported 

Where the plaint schedule mentions a number *of itemy which are not 
separately assessed to revenue but which are portions of survey numbers 
which have been separately assessed, Court-fee need mot be paid on the 
market value but need be paid enly ‘on the proportionate part of. oye. times 
the assessment of the whole survey number. 
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t ‘The words “fractional share” in the Notification No. 4650, dated 10th 
September, 1921, are not inapplicable to a case where the plaintiff claims 
a certain definite extent as 3 acres 30 cents out of a larger extent as 7 acres 
30, cents, as the share he claims is a fraction of a larger area. The fact 
that ‘the plaintiff mentions this area which can be worked out as a fraction 
of the whole but does not mention it by describing it as a fraction does 
not make any difference. 7 5 

Reference wider the Courl-Fees Act, 1870, S. 5, (1894) I. L. R. 16 
All. 493 and Ghandhan v. Bishan Singh, (1911) I. L. R. 33 AU. 630 
disapproved. 

Godavarty Sadrana v. Godavariy Mangamma, (1916) 34 M. L. J. 
558 and Kandasomi Goundon v. Subbai Gonmdan, (1923) 40 M. L. J. 345 
referred to. ` 

: {In a suit for recovery of possession,of land on which trees stand, it is 
not’ necessary to value the trees separately for the purpose of paying court- 
fees but it is enough if the land is valued according to the Court-Fees Act. 

Kullappa Goundan v- Abdul Rahim, (1916) I L R 40 M. 824 referred to. 

The Court-Fees Act is a fiscal enactment and ought to be liberally 
construed. : 

. A suit was filed on thé last day allowed by the law of Imitation It 
was returned by the office with four requisitions, the fourth being that the 
valuation had not been given in respect of all the properties described in 
the plaint- schedule. The plaintiffs pleader re-present the plaint satisfy- 
ing the. first three requisitions and with a note that “those mentioned in 
the lots had been amended”. The office was satisfied with the re-presen- 
tation and the plaint was numbered and notices issued to the defendants. 
Inthe written statement a plea was taken that the court-fee paid was not 
correct as cgmrt-fee ought to have.been paid on the market value. An 
igsuq wes -framed as to whether proper court-fee had been paid on the 
plaint. ` Before. the suit came on for trial the defendant put in a petition 
under O. VII, R. 11, Civil Procetlure Code, raising various objections to 
the valuation and payment of court-fee` made by the 
plaintiff. . This petition was adjourned to various dates and finally the 
plaintiff filed a petition for amendment of the plaint. Both the petitions 
were heard together, and the amendment was refused and the planit rejected. 
a Held, “(onpappeal) that the order of rejection of the plaint cannot be 
sustained “under O. VIE, R. 11 of the Civil Procedure Code. 

‘Appeal against the decree of the Court of the Additional 
Subordinate Judge of East Tanjore at Mayavaram in O. S. 
No. 40 of 1921 os S. No. 81 of 1920 of Mayavaram Sub- 
Court). 
| A, Krishnaswomi Aiyar and B. C. Seshachella Aiyar for 
appellant. 

JK. Bhashyom Atyangar and F. C. Pea TAN TT for 
respondents 4 

“The -judgment of the Court was delivered by 

Ramesan, J. :—This i is an apptal against the order of the 


disititssing ©,:S; No, 40 of 1921 on the ground that the’ pro- 
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per court-fee has not been paid. The order rejecting the 
plaint could have been passed only under O. 7, R.-11, Civil 


Procedure Code. The suit was brought by the plaintiff. 


claiming to be the reversioner, under the Hindu Law, of one 
Ramaswami Aiyar and he claimed the property after the death 
of his widow and his daughters. The plaintiff is his daughter’s 
son. The suit was filed on the last day allowed by the law. of 
limitation. To some extent this fact seems to have prejudiced 
the Subordinate Judge against the plaintiff. While we have 
no particular sympathy with a stale suit, I do not see-any rea- 
son why one should be prejudiced against the plaintiff on that 
ground. `The plaint was presented on 28th August, -192Q. 
It was returned by the office with four requisitions. : The 
fourth is “valuation has not been given in respect of all the 
properties described in the plaint schedules.” This was on the 
30th’ August. The plaintiff’s pleader re-presented the -plaint 
on 7th September with the note “Those,mentioned in the. lots 
have been amended. Re-presented after amendment.” It. is 
now admitted that the first three requisitions have been satisfied, 
but it is urged for the respondents that the fourth was not. ~I 
-will discuss this point later on. The offite was, however, satisfied 
with the re-presentation and a note was made “Stamp correct; 
plaint may be filed.” The plaint was then numbered “ and 
notices were issued to the defendants. In the wriften _ state- 
ment a plea was taken that “the court-fee paid is not correct: 
The ‘court-fee should have been paid in respect of the suit pro- 
perties on their market value.” An issue was framed,-‘‘Has 
proper court-fee been paid on the plaint?” and the suit „was 
adjourned. Before it came on for trial on 30th March, 1922 
there was a petition by the defendants under O. 7, R. 11, rais- 
ing various objections to the valuation and the - payment .- of 
court-fee made by the plaintiff, and a counter-petition was-filed; 
and the petition was posted to 26th April.” On that day. the 
plaintiff wanted a commission. So the case was adjourned to 
20th July. On 20th July the plaintiff said that he did not 
want the commission and that he would adduce evidence. The 
matter was adjourned to 10th August. On that day some 
arguments were heard. The same day the plaintiff filed ` a 
petition for amendment. The amendmént was refused and 
the plaint was rejected on 21st August. 

Under O. 7, R. 11, a plaint cannot be rejected iils the 
plaintiff is given an opportunity to correct the valuation within 
a time fixed by the Court where the relief is under-valued, or 
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the plaintiff is given an opportunity to supply the requisite 
stamp paper within the time fixed by the Court where the plaint 
is filed on an insufficient stamp. Itis contended by Mr. 
Bhashyam Aiyangar, vakil for the respondents, that clause (b) 


- applies and that an opportunity was given to the plaintiff to 


correct his valuation but he did not avail himself of the oppor- 
tunity. In support of this contention he relies on the fourth 
requisition when the ‘plaint was originally returned. The 
requisition itself does not show in respect of what property 
valuation was not given. No details were mentioned in it. 
The respondents’ vakil no doubt filed a list of details in the 
petition of 1922. This is list D, but there is nothing to show 
that these were the matters intended by the Court when 
the plaint was returned on 30th August, 1920. It is likely 
that they were not, because the plaint was accepted on re-pre- 
sentation. It may be that, when there is a clear omission in 
the original plaint, and the Court demanded the plaintiff to 
rectify the defect and returned the plaint, and the plaintiff re- 
présented the plaint without rectifying Jt, the mere fact 
that the Court accepted the plaint overlooking the plaintiffs 
failure to téctify does “not estop the Court from rejecting 
the plaint some time aftérwards, though even then, such action 
on the part of the Court is undesirable. In the present case 
it cannot ke said that there was any clear requisition by the 
Court. It was too general. Taking the matters in detail, 
in list D, the first objection is that certain items were ‘omitted. 
The plaintiff accepted this objection and paid cotirt-fee in res- 


pect of these three items, and he applied by I. A. No. 285 for 


permission to amend the plaint by adding these three items. 
But this is not an omission to value the items. The items 
themselves were omitted by a slip, and seeing that the suit was 
of some magnitudé, for the plaintiff had admittedly paid 
court-fee on Rs. 10,000, such an amendment ought to be al- 
lowed. At any rate the matter does not come under O, 7. 


The next objection is that some trees ought also to be sepa- 
rately valued.. In so far as the trees standing on specific items 
claimed in the plaint are concerned, it is not necessary to value 
them separately. {Vide Kullappa Goundan y. Abdul Rahim 
(1).] They are included in the valuation of the items them. 


„selves. . It was made according to the Court-Fees Act, namely, 


five. times the assessment on the itéms. But it is said that 
Pn apah 
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there are some trees on poramboke lands. The plaintiff has 
made it clear that in respect of all porambokes, such as channel, 
burial grounds, etc., the only rights he seeks are rights acces- 
sory to ownership òf plots in the village and not rights of actual 
ownership as in the case of specific cultivated plots. That 
being so, these trees need not be valued. 


Then, the defendant also mentioned one item in his list, 
namely, “proportionate share in patta No. 30 in respect of 
chethi and common samudayam shares of Seruvalur”. To 
this also the plaintiff says that he does not claim any specific 
proprietary rights in the chethi and samudayam but merely 
claims accessory rights. The defendant says that there is a 
specific plot which is enjoyed in common by all the sharers in 
the village. The matter in dispule depends on evidence and 
further enquiry. If on enquiry the defendant’s version turns out 
to be true the plaintiff's suit as to this item may have to be dis- 
missed. But without ascertaining what exactly are the facts 
existing in the village, one cannot attribute default to the plain- 
tiff and reject the suit. The matter can only be noted at pre- 
sent and can be disposed of when the whole suit is tried. It 
is obvious that matters of this kind, namely, the right to patta 
No. 30, could not have been known to the Court when it mede 
the requisitions in August, 1920 and could not have been meant 
by it in the fourth requisition. I am, therefore, of opinion that 
what happened in August, 1920 could not be regarded as any 
opportunity to the plaintiff, when the real specific objections tu 
the plaint were disclosed in 1922 by the petition of the defend- 


ant. The Court after expressing its opinion on such a peti”. 


tion and the counter-petition ought to have given an opportunity. 
to the plaintiff to correct the valuation or pay the, additional 
stamp duty, as the case may be. This it has not done. On the 
simple ground that the dismissal of the suit is erroneous, assum- 
ing on the merits that there is some default on the part of the 
plaintiff in the Matter of paying court-fees, the order of the 
Court below cannot be sustained. I now go to the merits to see 
whether there is any default on the part of the plaintiff and if 
so, what, and whether an opportunity should be given to the 
plaintiff, and we have to point out the propes amount of court- 
fee and fix a time for paying it. 


List A filed by the defendant shows some mistakes in the 
plaint in giving the revenue assessment of various items. It 
is now admitted that these mistakes have been corrected by the 
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plaintiff and the additional court-fee has been paid by the plain- 
tiff. So we have nothing to do with this list. 

- List B gives a number of items which are not separately 
assessed to revenue. These are all portions ‘of survey numbers 
which have been separately assessed. In respect of this the de- 
fendant’s contention is that the plaintiff should pay court-fee on 
the market value and not qn the proportionate part of five times 
the assessmént of the whole survey number. The plaintiff relies 
en: Notification No. 4650, dated 10th September, 1889, issued 
by the Government of India. It has now been superseded and 
re-enacted by Notification No. 358, dated 10th September, 1921. 


- Under this Notification,“when a part of an estate paying annual 


revenue to the Government under a settlement which is not 
permanent is recorded in the Collector’s register as separately 
assessed with such revenue, the value of the subject-matter of a 
suit for the possession of . . . a fractional share of that 
part. shall, for the putposes of the computation of the amount 
of-the fee chargeable in the suit be deemed not to exceed five 
times such portion of the revenue . .+. ” This notifica- 
tion was the subject of consideration in Reference under the 
Court- Fees Act, 1870, S. 5 (2) which was a 
decjsion of a single Judge. It was there held 
that a fractional share under this notification 
covers onfy a case where the plaintiff claims a certain fraction 
of a survey number but not where he claims a certain definite 
area within the survey number; for instance, if the plaintiff 
claims 1|2 or 1|3 or 1|4 share of a survey numbet assessed with 
revenue the notification applies, but where he claims 3 acres 70 
cents out of a survey number whose extent is 7 acres 30 cents 
the notification does not apply, though 3 acres 70 cents is 37|73 
of 7. acres 30 cents. The point came up for discussion in Goda- 
varty Sundaramma v. Godavarty Mangamma (3) which was 
considered by a single Judge, namely, Coutts Trotter, J., as he 
then was. No reference was made to this notification, but the 
decision i in Reference under the Court-Fees Act, 1870, S. 5 (2) 
was referred to, and one perhaps may infer that by reference to 
the decision in Reference under the Court-Fees Act, 1870, S. 5 
(2) the learned Jydge was also aware of the notification. He 
agreed wit Burkitt, J., but he regretted his conclusion and said 
that the result was very anomalous. He pointed out that a 
sit for a share would have to fo before a higher Court, where- 
as a suit for the whole survey number may go before a lower 


"2. (184) I L R 16 A 493, 3. (1946) 34 ML J 558. 
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court. He was of opinion that a “fractional share” cannot cover 
a case where the plaintiff claims a definite extent out of a larger 
survey., number separately assessed. There was a 
Letters Patent .Appeal against his judgment. But 
before the Division Bench all that seems to have been 
done was that a report was called for frbm the Dis- 
trict Munsif on the the question whether the portion was 
separately assessed, and, when it was’ found not separately assess- 
ed, the appeal was dismissed. The question of the interpreta- 
tion of the notification was apparently not argued, at any rate 
there is nothing in the judgment about it. The judgment of 
the Division Bench cannot be regarded as an authority for the 
interpretation of the notification. The point next came before 
Krishnan, J., in Kandaswmni Goundan v. Subbai Goundan (4). 
He followed the earlier views. He also referred to two un- 
reported decisions in Madras. The first is S. A. No. 886 of 
1917. Sadasiva Aiyar and Napier, JJ., passed this order, 
“Following Letters Patent Appeal No. 97 of 1916 we hold 
that the plaintiff was bound to pay court-fees on the market 
value of the plaint land.” Here again, it does not appear 
that the notification was cited before the learned Judges or that 
they considered it. The other unreported decision referred to 
by Krishnan, J., is S. A. No. 711 of 1915. There, Oldfidd, J., 
made 4 passing reference to Reference under the |Court-Fees 
Act 1870, S.5 (2) and Godavarty Sundaramma v. Godavarty 
Manganima (3). The argument was that the lower appellate 
court’s jurisdiction would have beéh ousted if the items were valu- 
d in a particular way. But the other side contended that even if 
they were valued according to Reference under the Court-Fees 
Act, 1870, S. 5 (2), there would have been no change in the 
Court’s jurisdiction. The contention was disallowed. There is no 
decision on the point. I do not think that S. A. No. 711 is of 
any value as a decision on the question now under consideration. 
The view in Reference under the, Court-Fees Act, 1870, S. 5(2) 
was followed in Chandhan v. Bishan Singh (5) by Tudball, J. 
Even the judgment of Krishnan, J., does not show that he con- 
sidered the notification. He said that the construction of S. 7, 
clause 5 (a) to (d) has been the subject of consideration both in 
this Court and the Allahabad High Court. If so, ang if Krishnan, 
J., has only considered the Court-Fees Act, and not the notifi- 
cation. his decision is of no value either. The notification is one 


2. (1894) I LR 16 A 493 3. (1916) M L J 558. 
-, 4, (1923) 46 MLJ 345 5. (1911) LL R 33-A 630. -> 
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purporting to remit the court-fees and it was intended to give 
some relief to the subjects against the anomalous fees leviable 
under the Act itself. In so far as all these decisions lay down 
that under the Act itself a plaintiff suing for the possession of a 
part ot a survey number should pay court-fees on the market 
value, 1 agree with them. But the object of the notification 
is to give relief from the anomalous position, and, where 
the notification has not beef considered, the decisions are of no 
value., It is noticeable that the Act uses the words “definite 
share” and while making provision for a definite share or a part 
of an estate it did not make any provision for a part of separate- 
ly assessed survey number.The notification did not use the words 
“definite share” but used the words “fractional shares”. I do 
not understand any of the Judges who have considered the matter 
to say, that a fraction means a simple fraction like 1|2, 1|3 or 1|4 
and not a complicated fraction like 19|48 or 37|72, etc., as one 
may get in Muhammadan Law cases. If the words “fractional 
share” can cover any kind of fraction, the only question is, 
does it make any difference when a plaintiff mentions an area 
which can be worked out as a fraction of the whole but does not 
mention it by describing it as a fraction? In my opinion it 
does not. The opposite conclusion can be easily evaded by a 
clever plaintiff describing the plot he claims not as so many 
acres and cents but as the north-western 37|73.6f such and 
such a survey number or something like that. I do not think that 
liability to pay court-fee should depend upon the ability to 
evade or not. The Court-Fées Act is a fiscal enactment and 
ought to: be liberally construed. The anomaly is recognised 
by Coutts Trotter, J. If by a fairly reasonable construction 
one can avoid the anomaly, I think one ought to do so. Of 
course, if it is impossible to escape the anomaly and the langu- 
age of the notification can by no manner of construction be 
made to support the plaintiffs contention, then one cannot help 
it. But it seems to me that the words ‘‘fractional share” are 
not inapplicable to a case where the plaintiff claims 3 acres 30 
cents out of 7 acres 30 cents, as the share he claims is a fraction 
of a larger area. All that can be said against the plaintiff is that 
what he claims‘is a fraction with defined boundaries but the words 
“fractional share” dover both a definite fraction and, also an 
indefinite’ fraction. ' Whereas the learned Judges who con: 
sidered the matter seem to limit the words to the case of inde- 
finite fraction. ,,, They think that the notificatign applies to un- 
specified; 1{2 or, 1|4 but. not to a definite 1|2. or 1/4. I do not 
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see any reason why the words “fractional share” should be so 
limited. At any rate, I am not doing any violence to the 
English language when I say that the words cover both definite 
and indefinite frdctional shares. Tudball, J., seems to think 
that a specific share is not covered by “fractional share’ and 
there is some difference between a specific share and a definite 
share. The result is I am unable to agree with Burkitt, J., 
and Tudball, J., in the Allahabad cases. ° j 

` ‘As to the Madras cases I am of opinion that no Division 
Bench ever considered this -matter, and it is clear that even 
Coutts Trotter, J., did not consider the notification. If he 
really considered it, then, with great deference, I am not able 
to agree with him. It seems to me that the conclusion I am 
arriving at is a reasonable construction avoiding all anomalies 
and does not, do any violence to the language of the notifica- 
tion. It is noticeable that the notification deliberately omits 
the words “definite share” and uses the words “frattional 
share,” and'I am therefore of opinion that the plaintiff need 
not pay court-fees an the market value of the property in 
List B. 7 

The next point to be considered is List C filed by the de- 

fendants. It is said that some of the items are undervajued 
—plots in A-1 and A-2 schedules. The defendant has filed 
an affidavit and given his valuation which the plaintiff says is 
too much. The plaintiff is prepared to adduce evidence. 
The B Diary is not very clear aseto whether the learned vakil 
for the plaintiff was ready with the evidence. It does not 
show that the case was ever posted for such evidence. We think 
that the plaintiff is entitled to an opportunity for adducing 
evidence as to the value of the items. If, after taking the 
evidence on both sides, the Lower Court comes to a conclusion 
against the plaintiff, then liberty must be given to the plaintiff 
to,,file additional court-fees. Of course it is open to the 
plaintiff to expunge these items from the plaint if he likes. 
It is also open to the defendant to waive his objections for the 
purpose of accelerating the trial of the case, but we do not see 
any reason for dismissing the suit as the Subordinate Judge 
has done. The result is the judgment of the Subordinate 
-Judge is reversed and the suit is remanded to the Court below 
for disposal according to law. 

' In the case of A schedule properties the plaintiff's claim 
is for the Ekabhogam miras village. I have already pointed 
out that the plaintiff has paid court-fee on the assessed lands 
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and in tespect of porambokes he claims only accessory rights 
and therefore need not pay any court-fee in respect of them. 

The respondents will pay the costs of the plaintiff in this 
Court, namely, all costs except the court-fee for appeal charges. 

The court-fee paid by the appellant will be refunded. 

The case will be sent back to the Sub-Court of Tiruvalur, 
the Sub-Court*of East Tanjore at Mayavaram having ceased 
to exist. ° 

N. S. Appeal allowed and suit remanded to 

Lower Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr. Justice KUMARASWAMI SASTRI AND 


MR. Justice DEVADOSS. 
Archaka Sundara Raju Dikshatulu ... Appellani* (Plaintiff) 
v. 
Archaka Seshadri Dikshatulu and others ... Respondents 
ae (Defendants) . 

Deed—Construction—M ortgage—Lease—Test—Ksanda Bhogiam deed— 
Service inam lands—Lease of, by holder of office—Void or voidable by 
successor—Tests—Premtium "paid—Ledse in consideration of—Office to 
which lands attached hereditary—Effect—Custom authorising alienation 
of service mam lands—V alidtty . 

The question was whether a Khanda Bhogiam deed executed in respect 
of hereditar# archaka service inam lands was a mortgage or a leasc. 

By the said deed the mortgagee or lessee was put in possession of the 
lands covered by it for a term of 30 years in consideration of a sum of 
Rs. 8,225 advanced to the executant of the deed. The premium so taken 
was to be worked off by the enjoyment of the produce for 30 years, and 
a portion of the produce was to be given to the executant of the deed. 
There was no liability to account for the rents and profits, nor was there 
any question of redemption on payment of money. All that the document 
required was that an account should be kept as regards the payment of the 
list and of the various expenses. - 

_ Held, that the document was a lease and not a mortgage. 

Held further, having regard to the terms of the said document, that 
the lease was not absolutely void but that it was only vo#dable at the option 
of the successor of the grantor of the lease. 

Held also that, as the plaintiff. the successor in office of the grantor’ 
of the lease, not only did not repudiate it when he assumed office, but 
adopted it after attaining majority by receiving rent and filing a suit. 
to recover the rent reserved, he was bound by the lease. 

In deciding whether a lease of service inam lands is valid, the real 
question to be considered is whether the- transaction in effect places the 
income fram the lands beyond the disposgl of the holder of the office and 
prevents him from enjoying the emoluments which | were intended te go 


- *Appeal No. 176 of 1923. > Bth February, 1927. 
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to the holder of the office in order to enable him to discharge his duties 
properly. 

Permanent leases or leases for so long a period as would practically 
amount to an alienation will be invalid as against the successor in 
office. Where the lease in question is not of this character, it: is not 
“absolutely void but is only voidable at the instance of the successor. 
office. Where a premium is taken, one test of the validity of the se 
will be whether the rent paid is sufficient to maintain the holder of, the 
office in such a way as not to interfere with the due performance of the 
duties attached to the office. The fact that the office to which the 
lands are attached as emoluments is hereditary makes no difference as 
regards the validity of a lease thereof. 

Semble —A custom authorising the alienation of service inam lands 
is invalid. 

Appeal against the decree of the Court of the Subordinate 
Judge of Chittoor, dated 30th September, 1922, in O. S. No.20 
of 1920. 

C. V. Ananthakrishna Aiyar (Government Pleader) dad 
T. K. Srinivasa Thathachariar for appellant. 

T. V. Muthukrishna Atyar for respondents. 

The Court delivered the following ; 

JUDGMENT :—Kumarasuoms Sastri, J. .:—Plaintiff.. is 
the appellant. He filed a suit for a’ declaration that - the 
Khanda Bhogiam deed executed by his adoptive father.in res- 
pect of the lands mentioned in the plaint which are ar¢thaka 
service inam is invalid and for possession of the properties. 
His case was that the lands are archaka service inam -lands 
granted to his ancestors for the purpose of doing service -in 
Tirumalai Tirupathi Devasthanam, that, on the death of his 
adoptive father, the plaintiff succeeded to the hereditary offige, 
that as archaka of the temple he is entițļed to.hold the lands 
free from any encumbrance, and that his adoptive, father 
purporting to act for himself and as guardian of the plaintiff 
executed the Khanda Bhogiam deed, dated the 21st of Febru- 
ary, 1913, whereby the 1st defendant was put in possession of 
the properties for a term of 30 years in consideration.of a 
sum of Rs. 8,225 alleged to have been paid to the father. The 
plaintiff- also states that there was no consideration for. the 
deed, that the debts are not true and binding on him, ‘that the 
deed is further invalid as having been taken from the “ plain- 
tiffs father who was an old and orthodox person ef weak mind, 
ignorant of worldly affairs and completely under the influence 
of the 1st defendant, that, the property being service inam, is 
not alienable and that the document even if supported by con- 
sideration will not be valid beyond the lifetime of the holder’ of 
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the office. The defence was that the alienation was valid 
and supported by consideration, that the lands comprised in 
the deed ‘are alienable and that the lease deed ig valid and 
Binding. It is also alleged that the plaintiff with full know- 
ledge ratified the lease after the death of his father and that he is 
estopped from disputing its validity. The Subordinate 
Judge dismissed the plaintiff’s suit. He held that the con- 
sideration mentioned in the document was paid, that there was 
no undue influence or fraud in the matter, that, though the 
lands are inam lands, there was a custom of alienability, and 
that: even apart from any such custom the lease óf the lands 
is valid and binding and it is not an alienation prohibited by 
law 4 The plaintiff appeals. 


“It is not disputed that the lands in question are lands 
D as inam to the person who holds the office of archaka. 
It is clear from Ex. B, extract from the Inam Register, 
Exs. Cand Das welas Ex A that service was to be rendered. 
Exs. C and D, which are as far back as 1822, prohi- 
bit alienation even by lease but it is doubtful whether these 
orders would in law render leases invalid in the absence of 
anything in the grant and as a matter of fact it is not disputed 
that there have been several dealings with this property by 
way of Ijar or lease. Ex. I is the Khanda Bhogiam deed 
which is inẹpeached. It is dated the 21st February, 1913. 
Its’ genuineness is not disputed. It recites that the 
amount due by the: plaintiffs father was Rs. 8,225 
and that he was unable to pay the amount and has no other 
iheome except the income got from the village described in the 
schedule, possession was delivered of the Inam village for a 
period of 30 years from fasli 1323 to fasli 1353. This docu- 
ment refers to a previous document of the 12th of April, 
1910. As regards the enjoyment and payment of rent the 
deed runs as follows : 

. “Therefore you shall enjoy the said village fron? this time for- 
wards and you yourself shall discharge the above-mentioned debts. From 
this time forwards you yourself shall collect all the income that has been 
collected ‘by us in the said village. We have nothing to do with the 
profit and loss occurring in the same. You shall have all the rights 
held by us in-the saidevillage for this -—Khanda Bhogiam period of 
30 years for collecting arrears from the ryots in the said village. You 
shall pay the kists payable to the Sircar *(Govermment) on the said 
village” ahd obtain receipts. You shéuldggive the receipts to us after 
the;Khanda Bhogiam period, that is when the said village was delivered 
Possession tous.” If- yow fail to pay the said kista according to instal- 
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ments you should pay the loss sustamed by as thereby. For the said 
period of 30 years you shall pay to us at the rate of Rs. 120 (one hundred 
and twenty rupees) in cash and 24 (twenty-four) putties of paddy either 
Pattadu Sambavu or Garika Sannam worth about Rs. 144 every year 
and should be given’ in two instalments on the 30th of Karthika month 
for Karu and on the 30th of Chitra1, Vaisaka produce in every year. 
If you fail to pay in the said manner you should pay the same to us on 
demand: with interest thereon. at thë rate SE one per cent. per mensem 
trom the date of default.’ 

It then goes on providing for the supply of mem etc. It 
says that accounts should be maintained according to those 
maintained by the lessor which should be delivered after the 
Khanda Bhogiam period is over and that the repairs should be 
executed to the channels by the lessee. wo 

The first question is whether this document is a lease or 
mortgage. Having regard to the terms of the document, I 
think it is a lease. It satisfies all the requirements of a 
lease as defined in the Transfer of Property Act. A pre- 
mium is taken, which premium is to be worked off by the en- 
joyment of the produce for 30 years and a portion of the 
produce is to be given to the executants of the document.’ .It 
is sometimes difficult to draw the line between a mortgage with 
possession and a lease where a premium. is recovered by the 
lessor, but considering the documents as a whole I think if is 
a lease. 
+, In Nidha, Sah v. Murli Dhar Gay. fiere was a doima 
which was said tọ þe a mortgage with. possession for a period 
of 14 years under which it was provided that on the expiration 
of the term the mortgagor shall come into possession of the 
mortgaged properties without settlement of accounts and that 
on the expiration of the term the mortgagee shall have no 
power whatever in respect of the estate which after the expira- 
tion of the term of the mortgage deed shall be returned to the 
mortgagor without his paying the mortgage money secured 
under the docurpent. It was held by their Lordships of the 
Privy Council that it was merely a lease. Sir John Bonser 
who delivered the judgment of their Lordships observed: .. + 

“This instrument, though it is called a mortgage, and though it 
will be convenient to follow the nomenclature used in the document itself 
and in the pleadings and judgments in the Courts below, is not a mort- 
gage in any proper sense of the word. It is not a secirity for the 
payment of any money or for the performance of any engagement. ‘No 
accounts were to be rendered or requised. There was no provision for fe- 
demption, express or implied. tt was simply 2 grant of land for a fixed 
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term free of rent in consideration of a sum made up of past and present 
advances,” - 

“These remarks apply to the prani case. There is no 
liability to account for the rents and profits, nor is there any 
question ‘of redemption on payment of any money. All 


“that the, document requires is that an account should be kept 


as regards the.payment of the kist and of the various expenses. 

So far-as consideration is concerned, there can be no 
doubt, that the consideration as set out in. the document was 
due, and.payable and as regards the plea of undue- influence it 
has not been made out. It is not seriously disputed and 
argued before us in appeal that the document is invalid for 
any other reason but the inalienability of the land purported 
to he dealt with by the document Ex. I, as it was land granted 
for temple service. The only question therefore is whether 
that deed which is in my opinion a lease is invalid. 

It has now been settled by this Court that alienation: of 
temple service lands by sale, gift or mortgage, are invalid. 
l-need only refer to the decision of the Fyll Bench in Anju- 
neyuht,.v. Sri Venugopala Rice Mill, Ltd. (2), where it was 
held that lands held on” Swasthivachaka service tenure are not 
subj ject to attachment in execution of a decree and that the sale 
of such. lands is opposed to public policy. All the earlier deci- 
sions are geferred to and discussed. 
 In-Venkata Rao v. Bapayya (3) it was held by Devadoss 
and Wallace, JJ., that the alienation of Swasthivachakam inam 
lands is invalid and that the fact that the aliemation was in 
favour of a member of the family does not validate the transfer. 

-. It is argued by Mr. Muthukrishna Aiyar for the respond- 
ents that these decisions only apply to sales, gifts or mortga- 
ges and not leases, and that consequently a lease could be made. 
In dealing with this question we have to see the nature of the 
transaction rather than the form. A lease for 99 years or for 
a: long term in consideration of a premium paid down is as 
much an alienation as a sale or mortgage and I do not think 
that the mere use of the word ‘lease’ or the fact that a long 
term is- fixed would, having regard to the mischief which is 
songht’ 40 be guarded against by holding that service inam lands 
aje not aliemable, hake the lease valid. The real question is 
whether. the transaction in effect places the income from the 
lands ‘beyond the disposal of theeholder of the office and prevents 
ER ENG (922) TL R 45 M 62:42 M L J 477 (F B). 
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him from enjoying the emoluments which were intended to go 
to the holder of the office in order to enable him to discharge 
his duties properly. 

In Rama Varma Tambaran v. Raman Nayar (4) there 
was a kanom for 96 years and Innes and Muttuswami Aiyar, 
JJ., held that the kanom was invalid. The learned Judges 
observed : : are 

“There seems to be no real distinction between the mischier of 
such a transfer in perpetuity and a transfer for the long period of 
96 years.” j 

In Palantappa Chetty v. Sreemath Devasikamony Pandara 
Sannadhi (5) their Lordships of the Privy Council observed that 
there was no difference in principle between the grant of a lease 
in perpetuity of debottar lands at a fixed rent and an absolute 
alienation in perpetuity of the same kind of land in considera- 
tion of a premium and set aside a permanent lease at a fixed 
rent on payment of a premium of temple lands. 


In Rama Reddi v. Ranga Dasan (6) Devadoss, Fa 
observed : : i 

“A permanent lease is as much an alienation as a sale, The 
mere fact that rent is payable by the permanent lessee does not make a 
permanent lease any the less an alienation than a sale.” ° 

In Madhavrao Waman v. Raghunath Venkatesh (7) 
their Lordships of the Privy Council were of opinion that the 
grant of a permanent lease of service watan lands would un- 
doubtedly be an alienation within the Bombay Regulation which 
prohibited watandars without the sanction of the Government 
to sell, mortgage or otherwise alienate or assign any watan. 


It is thus clear that permanent leases or leases for so long 
„a period as would practically amount to an alienation will be in- 
valid as against the successor in office who will be entitled to 
the rents and other emoluments arising out of the land which 
goes with the office. 


When the lease in question is not of this character, I think 
that it is not absolutely void but only voidable at the instance 
of the successor in office. It cannot be said that the holder of 
the office is bound to cultivate the lands personally and very 
often leasing the land is the usual or beneficial mode of enjoy- 
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ment, nor will it be possible to fix any hard and fast rule in 
considering such leases. Where a premium is taken one test 
will be whether the rent paid is sufficient to maintain the holder 
of that office in such a way as not to interfére with the due 
performance of the duties attached to the office. 

Having regard to the terms of the lease deed in question I 
think it is not ‘absolutely void but that it is only voidable at the 
option of thé plaintiff. The holder of the lands attached to an 
office has by the very nature of his tenure no power to Jease the 
property so as to enure beyond his life-time and the fact that 
the office is hereditary makes no difference. 

The lease in my opinion being voidable, the next question 
is, whether the plaintiff on succeeding to the office elected to 
avoid it. On this point there can be little doubt that the plain- 
tiff, after he attained majority, not only received rent but also 
filed a suit to recover the rent reserved. I agree with the 
Subordinate Judge in thinking that the plaintiff is bound by the 
lease as he did not repudiate it when he assumed office. 

As regards the custom of alienation which the Sub-Judge 
thinks is made out it is difficult to see how there can be a custom 
which is opposed to the law or how illegal alienations, if repeated, 
can convert inalienable into alienable property. There is in 
this’ case no question of any bona fide purchaser or mortgagee. 
Nor are we concerned with the right of the trustees of the 
temple. 

The appeal fails and ig dismissed, but ander the circum- 
stances without costs. 

'e Devadoss, J—I agree and I have nothing to add. 
A. S. V. Appeal dismissed. 
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Tt is one of the cardinal principles of construction of written docu- 
ments that they must be construed as a whole; each provision they contain 
must receive attention; and from their several provisions the true intention 
of the parties to them is to be ascertained. ‘Observations of Lord Ellen- 
borough in Barton v. Fitsgerald, (1812) 15 East 530 and in Stchlemore v. 
Thistleton, (1817) 6 M & S. 9 at 11 and of Lord Halsbury im Elderslie 
Steamship Company, Lid v. Borthwick, (1905) A. C. 93 relled on. 

The phrase “he shall pay witerest on tnterest” occurring in a mortgage- 
deed is ambiguous, and does not necessarily connote a liabillty to pay com- 
pound interest. Reading the document as a whole, these words fairly 
enough refer to interest to be borne by a sum in arrear, if that sum was 
payable as interest. To hold otherwise would lead to results, which clash 
with the plain and clear objects and meaning of the natural and unambigu- 
ous provisions of the document. 


Appeal No. 75 of 1925 from a judgment and decree of 
the High Court, Madras (Ramesam and Jackson, JJ.), dated 
the 18th January, 1924, allowing an appeal from the judgment 
of the Subordinate Judge of Dindigul, dated the 30th October, 
1920, and made in O. S. No. 77 of 1919. 


The said suit Was brought by the assignee of a mortgage 
dated the 28th January, 1911, for a. mortgage decree for 
Rs. 21,532-8-6. During the pendency of the suit the defend- 
ants paid into Court Rs. 12,500. The Subordinate Jndge 
made a decree for a further sum of Rs. 12,301-9-6, but on 
appeal the High Court held that by the said payment into 
Court the mortgage was discharged, and made a decree 
accordingly dismissing the suit. e 


Against the last-mentioned decree the plaintiff preferred 
this appeal to His Majesty in Council, and the question there- 
on was as to the rate of interest due under the mortgage. The 
plaintiff-appellant’s contention thereon was that compound 
interest on the mortgage amount was chargeable at 12 per cent. 
with monthly rests from June, 1912. The High Court nega- 
tived this contention as being inconsistent with the terms of 
the mortgage as duly construed. In their judgment the 
learned Judges say: 

“The only point for consideration in this appeal is the construction 
of Exhibit ‘A’, the deed of mortgage sued upon,” 


and they express their conclusion as follows: 


“We think the proper construction of the clause is when each amount 
of monthly interest became ovefilue, it should carry interest at 12 per cent. 
up to payment, there being no further rests. It is conceded by the parties 
that the amount tendered, viz, Rs. 12,500, was enough to cover the sum 
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due up to the date of tender and the plaintiff is not entitled to any further 
sum.” : 
. De Gruyther, K. C.. and Narasimham for appellant. 

K. Brown for respondents. 

De Gruyther, K. C. :—It is a question of construction. 
We are entitled to charge interest on interest. | Whether you 
call it compourid interest, ar interest on interest, we are gbi 
to the interest we claimed. 

[Lord Smha :—I doubt if in the case of an English ia 
you could charge interest with monthly rests unless it was so 
provided for in the deed itself. ] 

Reference was made to S. 83, Transfer of Property Act 
and Tamil dictionaries as to the meaning of the vernacular 
words in dispute. 

Counsel for Respondents was not called upon. 

29th November, 1927. Their Lordships’ judgment was 
delivered by 

Lord ATKINSON.—This is an appeal against a decree of 
the High Court of Judicature at Madras, dated the 18th January, 
1924, allowing an appeal from the judgment of the Subordi- 
nate Judge of Dindigul, dated the 30th October, 1920. The 
suit was brought by the assignee of a mortgage dated the 28th 
January, 1911, for a mortgage decree for Rs. 21,532-8-6. 
During the-pendency of the suit the defendants paid into Court 
Rs. 12,500. The Subordinate Judge made a decree for a 
further sum of Rs. 12,301-9.6, but on appeal the High Court 
held that by the payment into Court the mortgage was dis- 
charged, and made a decree accordingly dismissing the suit. 
Against the last-mentioned decree the plaintiff (hereinafter 
referred to as the appellant) has preferred this appeal, and the 
question in it is the rate of interest due under the mortgage. 

It is essential to examine closely the provisions of the two 
instruments upon which the appellant’s title to relief purports 
to be based. The first of these is a hypothecatién bond, dated 
the 28th January, 1911, by which Subramania Aiyar(the father 
of the respondents) purchased a house therein described for 
the sum of Rs. 20,000 from one Padmanabha Naidu, of 
which sum it was by the said bond provided that the sum of 
Rs. 10,000 sh6uld remain outstanding on mortgage of the pro- 
perties so purchased. On the 27th*July, 1912, the purchaser, 
Padmanabha Naidu, by written émstrument, assigned his 
aforesaid mortgage to the present appellant. “ It is stated in 
this mstrument and apparently not disputed that the mortgagor 
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had, on the 9th April, 1912, paid in part discharge of the mort- 
gage debt a sum of Rs. 1,000, and that the interest which had 
accrued on the mortgage debt up to the end of May, 1912, had 
been duly paid by or on behalf of the mortgagor. On the 11th 
February, 1917, a sum of Rs. 12,500 was tendered to the mort- 
gagee in discharge of the mortgage. It is not disputed now 
that this sum was, upon the construction of the’ mortgage deed 
adopted by the High Court, sufficient to discharge the mortgage 
debt due up to that date, but the appellant refused to receive it, 
stating that it was insufficient. On the 21st August, 1919, 
the appellant instituted a suit against the mortgagor and his 
son, alleging, amongst other things, that, according to the terms 
of the deed of assignment and according to law, the first defend- 
ant was bound to pay the interest accruing on the mortgage 
debt at the rate of 8 annas per month, and that on default in 
paying this interest the defendant was bound to pay the entire 
balance of the mortgage debt due at the date of this default 
with compound interest thereon at the rate of Re. 1 per cent. 
per mensem from thé date of default up to the date of payment, 
which liability, up to the date of the plaint, was, he alleged, 
found to be Rs. 21,532-8-6. In respect of this debt he prayed 
for the usual decree for this amount with subsequent interest 
thereon and costs. . 

On the 28th November, 1919, the said defendant filed a 
statement of defence in which he alleged, inter alia, that the 
plaintiff's construction of the claue in the deed of assignment 
providing that on default of payment of interest due at any 
time the appellant was entitled to compound interest at 1 per 
cent. with monthly rests, was preposterous and penal, that the 
tender made by him was adequate and proper, that the plaintiff 
was not entitled to further interest after the date of the tender, 
and that he, the respondent, was prepared to pay the sum of 
Rs. 12,500 if the plaintiff would accept it in full discharge of 
his claim. On"the 30th October, 1920, the learned Subordinate 
Judge of Dindigul delivered judgment in the case, holding that 
on the proper construction of the vernacular words used in the 
document (i. e., the deed of transfer), it was clear that compound 
interest at 12 per cent. was agreed upon, tha? the rage of interest. 
payable under the suit bond in default of payment of interest 
every month, was 12 per cent. cpmpound interest. He also held 
that there was an attempt fo tender some amount on the 11th 
February, 1917, but that Rs. 12,500 was not actually before. the 
plaintiff, and that the tender was neither legal nor valid, and he 
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accordingly allowed the plaintiff's claim. A formal decree was 
drawn up for the amount claimed by the plaintiff with further 
interest and costs less the sum of Rs. 12,500 paid into Court 
by the first defendant, and on the 4th July, 1920, drawn out by 
him. Their Lordships, for reasons to be presently stated, are 
quite unable to take the same view as the learned Subordinate 
Judge took as to the propes construction of this suit deed, as it 
is styled—this deed of assignment. 


The learned Judges in the High Court, fortunately, their 
Lordships think, took an entirely different view from that of 
the learned Subordinate Judge. They held that the proper 
construction of the clause in the suit bond, on which the question 
in controversy was treated as turning, was to this effect, that 
when each amount of monthly interest became overdue it should 
carry interest at 12 per cent. up to payment, there being no fur- 
ther rests; that it was conceded by the parties that the amount 
tendered, Rs. 12,500, was enough to cover the sum due at the 
date of tender, and that the plaintiff was mot entitled to any 
further sums; that it was admitted before them that the sum 
of Rs. 12,500 deposited in Court had been drawn out by the 
plaintiff. They accordingly set aside the decree of the Court 
below and held that the plaintiff was not entitled to any further 
decree. Bheir Lordships think that the conclusion at which 
the learned Judges of the High Courts arrived was sound and 
right, but on the question of the proper mode of construing the 
suit bond there are some important considerations which were 
net fully dealt with by either Court. 


When default is once made on the occasion of the first 
rest, the debtor thenceforth pays interest not merely on the 
original debt he owed, but upon a composite debt including the 
original debt plus the added interest. Now in the present case 
the loan of Rs. 10,000 is made for three years with interest at 
4 Re. per cent. per mensem. This interest is t8 be paid before 
the 10th of every month, and a receipt obtained, but if default 
should be made in payment in this manner, or in getting a re- 
ceipt, the rate of interest is doubled. But on what is it to be 
paid? If it, be asecompound interest the interest in arrear has 
sunk into the principal, and the 12 per cent. must be paid on 
this composite sum. If, on the contrary, interest is only to be 
paid on the interest in arrear and titere is no such sinking, then 
the rate of interest on the original debt rem4ins unchanged at 
$ Re. per cent. and is not doubled, Moreayer, if the unpaid 
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interest sinks into the principal debt, the debtor loses all right 
to have it separated again from that debt and dealt with inde- 
pendently. He must therefore pay interest on the composite 
sum at double the rate reserved upon the principal sum for the 
whole three years. From the date of default 4 Re. per cent. 
per mensem could no longer be paid on anything. 

It is scarcely possible, their Lordships think, to conceive 
that men of ordinary intelligence could put themselves in such 
a hopeless position, and a construction of the document which 
brings out these results must, they think, be erroneous. 

Again, it appears to their Lordships that the Subordinate 
Judge allowed his mind to be concentrated too much on the 
words “pay interest on interest” used in the sentence, “If he 
fails to pay in that manner he shall pay ‘interest on interest’ 
at the rate of 1 per cent” These words fairly enough refer to 
interest to be borne by a sum in arrear, if that sum was payable 
as interest. 

But it has been long ago, and many times, decided that 
written documents must be construed as a whole; that each 
provision they contain must receive attention; and from their 
several provisions the true intention of the parties to them is 
to be ascertained. . 

In Barton v. Fitzgerald (1) Lord Ellenborough said :— 

“It is a true rule of construction that the sense and meaning of the 
parties in any particular part of an instrument may be collected ex omte 
cedentibus et consequentibus: every part of it may be brought into action in 
order to collect, from the whole one unfform and consistent sense.” 

Again, in Sicklemore v. Thistleton (2) Lord Ellenborough 
again said:— 

“According to the authority of Browning v. Wright (3) covenants 
ought to be construed with due regard to the’ intention of the parties as it 
is to be collected from the whole context of the instrument so as to make 
one entire and consistent construction of the whole.” 


In the case of Eldershe Steamship Company, Lid. v. 
Borthwick (4) “Lord Halsbury said :— 

“My Lords, I do not think it necessary to quote any authority in this 
case. Construing the instrument (te, the bill of lading) and applying to 
it the ordinary canons of construction, I must merely move your Lord- 
ships that the appeal be dismissed. It seems to mẹ that if what has been 
called the large print had stood alone, I should not have Kad the slightest 
doubt that it would have carried the shipowner the whole way. I can 
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give no other construction to it than that which the words express; but 
the difficulty in his way is that he has thought proper to include an instru- 
ment which has two different sets of phrases in it, and one rule of con- 
struction which must prevail is that you must give effect to every part of 
a- document if you can. You must. read it as a whole. Mr. Carver Kas 
ingeniously spoken of independent contracts and independent paragraphs 
and so on, but we must remember that this is one contract, and each of 
the parts must be read so as to give effect to the whole, if it can.” 

Applying these principles of construction to the present case, 
their Lordships do not think that such dominating force and 
meaning can be given to the ambiguous phrase “ interest on in- 
terest” as would lead to results, which clash with the plain and 
clear objects and meaning of the natural and unambiguous 
provisions of the document. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal must be dismissed. The appellant must pay 
the costs. 

Solicitors for appellant : Douglas Grant and Dold. 

Solicitors for respondents : Chapman, Walker and 


Shephard. 
K. J. R. > Appeal dismissed. 
° PRIVY COUNCIL. 
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able kind—Ciwil Procedure Code, O. 1, R. 10, and Limitation Act, S. 2— 
Parties added by Cowrt after institution of suit; rights areviously acquired 


by them under Limitation Act, not prejudiced—Cwil Procedure Code, _ . 


O. 41, R. 20—"Interested im the result of the appeal” —Defendani, against 
whom suit is dismissed, noi so interested—Discretion of Appellate Court 
to add a defendant as respondent for purpose of passing decree against 
him, ander O. 41, R 33, Ciwa! Procedure Code. 


It forms no part of the Official Assignees duty as an officer of the 
Court charged with the realization of insolvent estates either himself to 
prefer frivolous claims unsupported by ggliable evidence or to transfer 
them to others and thus promote unnecessary and useless litigation, 


*P. C. Appeal No. 109 of 1926. g8th October, 1927. 
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Sales by an Official Assignee in insolvency of lands in possession of aliences 
from an insolvent are, ın substance if not in form, nothnig more than sales of 
the right to litigate, and, assuming that they do not come within the prohibi- 
tion in the Transfer of Property Act, against the transfer of a mere right 
to sue (cf. S. 6, clause (e) as read with S. 2, clause (d) of the Act), they 
are open to the same objections, and are strongly to be deprecated. 


Where a suit has been dismissed, the successful defendant’s right, 
upon the termination of the time allowed, for appealing, to hold the decree 
in his favour, is a substantive right of 2 very valuable kind of which he 
ought not to be lightly deprived. 


[See I L R 41 Mad. 412 at p. 416 (P C), per Sir Lawrence Jenkins, 
and I L R 41 Mad. 904 at p. 919 (F B), per Sir John Wallis, Chief 
Justice, K J R]. 


When parties are added by the Court after the institution of a suit 
under O. 1, R. 10, sub-rule (2), Civil Procedure Code, 1908, the Limita- 
tion Act, S. 22 provides that the date when they are so added is to be 
deemed to be the date of the institution of the suit so far as they are con- 
cerned for purposes of limitation, and the rights, if any, which they may 
have previously acquired under the Limitation Act, are thus sufficiently 
safeguarded. 

O. 41, R. 20, CiviP Procedure Code provides for the case of a party to 
the suit in the lower court whom the appellant has not made a party to the 
appeal. The Rule empowers the Appellate Court to make such person a 
respondent when it appeara to the Court that “he is interested in the result 
of the appeal”. These latter words must be given their natural meaning 
and cannot altogether be disregarded in construing the Rule. A defendant 
against whom a suit has been dismissed and who has not blen impleaded 
as a respondent, within the prescribed time, in an appeal filed by the plain- 
tiff against the other defendants, is obviously not a person who “is interest- 
ed in the result of the appeal” within the meaning of O. 41, R. 20, and, 
in any case, the onus probandi rests on the plaintiff-appellant, who moves 
the Appellate Court to exercise its powers under this Rule, to show whaf is 
the nature of the interest of the defendant so sought to be made a respond- 
ent to the appeal. Held, also, that the plaintiff-appellant in this case had 
failed to discharge that onus. 


_ Where, upon dismissal of a suit against all the defendants, the plain- 
tiff fails to appeal against the decree in so far as it affects some of them 
and allows the appeal as against them to become barred by time, the Appel- 
late Court would be justified, in the exercise of its discretion, in refusing 
to take action ander O. 41, R. 33, Civil Procedure Code so as to deprive 
such defendants of the very valuable right which they had acquired in 
consequence of the plaintiff-appellant’s omission to make them respond- 
ents within the time limited for filing the appeal. | 

Semble : Under O. 41, R. 33, Civil Procedure Cod®, the Appellate 
Court is empowered, in a proper case, to add a defendant as respondent to 
the appeal for the purpose of passing a decree against him. 


Appeal (No, 109 of 1926) from a judgment and decree of 
the High Court, Rangoon (Young and Baguley, JJ.), dated the 
R—12 


P.C. 
Chocka- 
lingam 
Chetty 


x. 
Seethal Ache. 


”. 
Soethal Ache. 
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lst July, 1924, confirming on appeal the decrees of the District 
Judge of Pegu, dated the 29th July, 1922. 

The material facts are given in their Lordships’ judgment, 
and also in the report of the case in the Court below (see I LR 
2 Rang. 541). 

The main question for determination before their Lord- 
ships was whether the Appellate Court in India rightly refused 
leave to the appellant to bring on the record certain parties who 
had been joined as defendants in the suits, but for some reason 
or other had not been joined as parties to the appeals, and whe- 
ther the said Court was right in dismissing the appeals on the 
sole ground that those persons were necessary parties thereto. 

Lowndes, K. C. and Jardine for appellant. 

Dunne K. C. and Rakes for respondents. , 

28th October, 1927. Their Lordships’ judgment was 
delivered by 

Sm JOEN WaALLIS :—The point for decision in these 
appeals from the High Court at Rangoon is a very short one, 
but there is one other matter dealt with by*the Trial Judge to 
which their Lordships dgsire to refer in the first place—the 
transaction by which the plaintiff acquired the right to sue for 
these and other properties in Burma, now valued by him at 
three lakhs of rupees, from an Official Assignee in Insolvency 
in another Province for the trifling sum of Rs. 580, which 
could be of no real advantage to the insolvent estate, having 
regard to the extent of the liabilities. 

The lands in Burma, which are the subject ôf these two 
comsolidated suits in the District Court of Pegu, were acquired 
by a joint Hindu family of Nattukottai Chetties, a moneylend- 
ing community residing with their families in what is now the 
Ramnad District in the south-east of the Madras Presidency, 
and carrying on business by their agents in other parts of India, 
Burma, the Straits Settlements and elsewhere. The family was 
known in Burma as the K. P. firm, these beingethe distinctive 
initials prefixed to all their business signatures according to the 
practice of the community. 

In 1908 K. P. Ramanathan Chetty, a young man who had 
recently succeeded his father as managing member of the 
family, finding that the Burma agency was in difficulties, got 
the other members of the joint family to join with him in exe- 
cuting a deed of trust by which they transferred the properties 
mentioned in the schedule to the deed to a trustee for the benefit 
of their creditors. The trustee was empowered, among other 
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things, to sell the scheduled properties and invest purchasers 
with full proprietary rights therein, but was to act in certain 
matters with the consent of another person described in the deed 
as a “coadjutor.” 

In 1911 the first defendant’s firm, who held two decrees 
against the K. P. firm for over Rs. 72,000, were pressing for 
payment, and it was arranged that certain properties in the Pegu 
District, included in the trust deed, should be transferred to 
them in satisfaction of their claim. A deed of transfer was 
accordingly executed on the 1st December, 1911, in Burma by 
the duly authorised agents of the trustee under the deed, and 
K. P. Ramanathan, the managing member of the family. 

Satisfaction was duly entered up, and the first defendant 
took and remained in possession without any question being 
raised by anyone until some six years later the present plaintiff, 
V. P. R. V. Chockalingham Chetty, a member of the same 
community as the K. P. family, who was employed in Rangoon 
as the agent of another firm, obtained a transfer from the Bank 
of Bengal of a decree against the K. P. firm for Rs. 90,000, 
in consideration, the District Judge gtates, of a payment of 
Rs. 2,500, and proceeded to attach as the properties of the 
judgment-debtors the lands which had been conveyed to, and 
were in possession of the first defendant. Finding, however, 
that the attachment proceedings must prove infrucfious owing 
to the fact that the two senior members of the K. P. family 
had been adjudged insolvents on heir own petition in January, 
1918, in the Court of the District Judge of Ramnad at Madura, 
the plaintiff went over from Burma to Madura, and on the 
19th October, 1919, presented a petition to the Official Assignee 
at Madura, alleging that the properties mentioned in a list 
annexed to the petition, containing some 75 items, had either 
been sold benami for the benefit of the insolvent or obtained in 
the name of his agent or agents with the same object, and pray- 
ing that they should be sold by public auction, as there were 
numerous persons prepared to bid, and in case no one appeared 
the petitioner was prepared to purchase them himself. 

The affidavit filed in support of the petition has not been 
exhibited, but the petition itself contains no mentign of the point 
chiefly relied on in the suits, that the sale to the first defendant 
was not in accordance with the trust deed. It was opposed by 
the first insolvent, who stated that he had no personal knowledge 
of the transactions of his agents in Burma, and prayed for 
further enquiry ip order that the truth might be ascertained. 





t 
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The next thing that appears is that in December, 1919, the 
Official Assignee advertised the properties for sale as being part 
of the insolvents’ estate, and on the 26th January, 1920, there 
being no other bidders, the plaintiff became the purchaser for 
Rs. 580 of lands which he stated in his evidence to be worth 
three lakhs of rupees, the lands now in suit being valued at 
Rs. 40,000, and the remainder, for which he proposed to insti- 
tute other suits, at Rs. 2,60,000. 

The District Judge found that the plaintiff's allegation that 
the sales in question in these suits were benami for the K. P. 
family was made recklessly and without any foundation, and 
described his conduct in this matter as most astounding and 
Tepugnant. He also criticised the Official Assignee for not 
making further inquiry as to whether the insolvents had proper- 
ties in Burma in the names of their agents, and inferred from the 
insignificant price which the Official Assignee accepted that he 
attached’ very little weight to the plaintiff's case that these 
valuable properties still formed part of the insolvents’ estate. 
It seems difficult to resist this inference; but, however this may 
be, their Lordships desige to observe generally that it forms 
no part of the Official Assignee’s duties as an officer of the 
Court charged with the realisation of insolvent estates either 
himself to prefer frivolous claims unsupported by reliable evi- 
dence or t@ transfer them to others and thus promote unneces- 
sary and useless litigation. Further, sales by an Official 
Assignee of lands in possession of alienees from an insolvent 
are, in substance if not in form, nothing more than sales of the 
right to litigate, and, assuming that they do not come within 
the prohibition in the Transfer of Property Act against the 
transfer of a mere right to sue—which has not been contended 
—they are open to the same objections, and in their Lordships’ 
opinion are strongly to be deprecated. In the present case, as 
already pointed out, there was not even any corresponding 
advantage to the insolvent estate. ° 

Having obtained the transfer, the plaintiff proceeded to 
file two suits in the District Court of -Pegu, which were tried 
together, against the first defendant and those claiming through 
him, in which he ngk only set up the benami character of the 
transactions, but also contended that the sale to the first de- 
fendant.was invalid as not in acconlance with the provisions of 
the trust deed. 
l The plaint in the firet guit alleged that the safe to the ire 
defendant was invalid and inoperative in law; that the sale by 
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the first defendant to the second defendant, the E. N. M. K. 
firm, on the 20th December, 1919,. was benami for the K. P. 
frm, which had been adjudged insolvent; and that the sale of 
the 1st April, 1920, by the second defendant to P. R. N. Nade- 
san Chetty, represented by the third and fourth de- 
fendants, was also benami for the K. P. firm; and 
that the sales by Nadesan to , defendants ‘five to eleven, 
the defendants in possession, were made fraudulently and 
collusively with a view to defeating the plaintiff's claim, and 
were invalid and inoperative. The plaint in the second suit 
was in similar terms and challenged the transfers made to the 
first defendant and by the first defendant to the second defen- 
dant, Singaram Chetty, the defendant in possession. The 
District Judge rejected all the plaintiffs contentions and dis- 
missed both suits, holding, as already stated, on the admissions 
and the plaintiff's own evidence, that the allegation that the 
sales were benami was made by the plaintiff recklessly and with- 
„out any foundation. 

The plaintiff filed appeals from these decrees to the High 
Court at Rangoon, but did not make fhe first and second de- 
tendants in the first suit or the first defendant in the second suit 
parties to the appeals. A 

The learned Judges state in their judgment that when the 
appeals came on for argument it was pointed oute that the 
foundation of title of all the defendants was the sale-deed to 
the first defendant; that the decreas of the lower court declared 
the sale-deed to be perfectly valid as between the plaintiff and 
the first defendant; that owing to the failure to make the firet 
defendant a respondent, there was no appeal from this finding, 
which had consequently become res judicata as between the 
plaintiff and the first defendant, and must also be regarded as 
res judicata against the respondents, who claimed through the 
first defendant, or, in other words, as it was put by the learned 
Judges at the end of the judgment, the finding that the sale to 
the first defendant was good carried with it a finding that it 
was also good as between the plaintiff and the purchasers from 
the first defendant. i 

As regards this question, their Lordships ee with the 
learned Judges of the High Court that the plaintiff cannot be 
allowed in these appeals to question the validity of the sale 
to the first defendant or ta set up in the first suit the benami 
character of the purchase by the E. N. M. K. firm from the 
first defendant so Jong as the findings in favour of the first 
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Pc; defendant and the E. N. M. K. Firm stand, and are, therefore, 

Chocka- of opinion that as regards this part of the case the plaintiff 

Chany must fail unless the first defendant and the E. N. M. K. firm 

Seethai Ache. ĉe made parties to the appeal. The purchase from the 

E. N. M. K. firm and the subsequent purchases in the first 

Sir lobe suit and the purchase from the first defendant in the second suit 

o might stand on a different footing were there any evidence 

worthy of the name to show that they were made benami for 

the K. P. firm, because the first defendant and E. N. M. K. 

frm would not be necessary parties as regards these issues, but 

this contention was not raised either in the Court belaw or before 
their Lordships, and may therefore be disregarded. 





As regards the rest of the case, owing to the plaintiff’s 
failure to make these defendants respondents within the time 
limited for filing an appeal, these appeals, so far as they are 
concerned, are prima facie barred by limitation, and they are 
entitled to hold the decrees in their favour, which, as pointed 
out by their Lordships in a very recent case, is a substantive’ 
right of a very valuable kind of which they should not lightly 
be deprived. | When parties are added by the Court after the 
institution of a suit under O. 1, R. 10 (2), S. 22 of the Limi- 
tatien Act provides that the date when they are added is to be 
deemed to be the date of the institution of the suit so far as they 
are concerned for purposes of limitation, and the rights which 
they may have acquired under the Limitation Act are therefore 
sufficiently safeguarded. The addition of a respondent whom 

° the appellant has not made a party to the appeal is expressly 
| dealt with in O. 41, R. 20, on which the plaintiff relied both 
in the Appellate Court and before their Lordships. That rule 
empowers the Court to make such party a respondent when it 
appears to the Court that “he is interested in the result of the 
appeal.” Giving these words their natural meaning—and 
they cannot be disregarded—it seems impossible to say that in 
this case the defendants against whom these suits have been 
dismissed, and as against whom the right of appeal has become 
barred, are interested in the result of the appeal filed by the 
plaintiff against the other defendants. It was for the plain- 
tiff-appellant, who epplied to the Court to exercise its powers 
under this Rule, to show what was the nature of their interest, 

$ and this he has failed to do. l 


Their Lordships are therefore of opinion, that the Appellate 
Court were right in rejecting his application ander this rule. 
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The Appellate Court was then asked to take action under 
O. 41, R. 33. That rule empowers an Appellate Court to 
pass any decree and make any order which ought to have been 
passed or made, and to make or pass such further decree or 
order as the case may require, and provides, further, that this 
power may be exercised notwithstanding that the appeal is as 
to part only of the decree, and “may, be exercised in favour of 
all or any of the respondents or parties, although stich respond- 
ents or parties may not have filed any appeal or objection.” 


Here the plaintiff, whose suits had been dismissed against 
all the defendants, failed to appeal against the decrees in so far 
as they affected some of them and allowed the appeal as against 
them to become barred. In these circumstances the Appellate 
Court, in the exercise of their discretion, refused to take action 
under the rule so as to deprive these defendants of the very 
valuable right which they had acquired in consequence of the 
plaintiff's failure to appeal against the decrees in so far as they 
‘affected them. Assuming that under this rule the Court in a 
proper case might add a defendant as respondent for the pur- 
pose of passing a decree against him, ¢heir Lordships see no 
sufficient reason for interfering with the refusal of the Appel- 
late Court to do so in this instance. They are therefore». of 
opinion that these appeals fail on both grounds, and will humbly 
advise His Majesty that they should be dismissed with costs. 

Solicitors for appellant : Cutler, Allingham & Ford. 

Solicitory for respondents : Bramall and Bramall. 


'K. J.R. Appeal dismissed. < 





Reporters Note :—Their Lordships’ judgment in the above case does 
not apparently weaken the authority of the proposition, now accepted as 
law by all the High Courts in India, that the discgetion conferred on an 
Appellate Court by O. 41, R. 20, Civil Procedure Code, ina proper case, 
of directing a person (who, being a party to the proceedings in the Court 
below, is interested in the result of the appeal) to be made a respondent, 
ig not limited by any provision of the Indian Limitation Act; see inter alia, 
IL R 14 Au. oe IL R 33 Cal. 329; Fick Cal. 23 at 
pp. 918, 919 K J R.: : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mk. JUSTICE SRINIVASA AYYANGAR AND MB. 
JUSTICE REILLY. 


Padmanabha Aiyar and another ... Platnitffs* (Appellants) 
v. 

Sitarama Aiyar and others ... Respondents (Defts. 1, 2, 4 and 

e ` 5 to 7 and L. Rs. of 2nd Deft.) 


Deed—Construction—Morigage by conditional sale or sale with clause 
of re-pwrchase—Distinciton—Firing of date jor payment of the mortgage 
money—If necessary for validity of mortgage by conditional sale—Trons- 
fer of Property Act, S 58 (c)—Rule against perpetuities—Applicabtlity to 
mortgage by conditional sale 

A document which for the greater part of its length was an out and 
out sale-deed contained the following provision at the end “Anal 
(Provided that) whenever the first individual among us pays to you the 
sum of Rs. 500 which is the sale price mentioned therein you should receive 
it then, execute duly a sale-deed on the stamp paper with regard to these 
lands in favour of individual No. 1, give it registered, give possession of 
land, etc, and return all the documents relating hereto.” The consi- 
deration for the re-sale was the same amount that was specified as the 
sale price in the document, There was also a direction in the prior 
portion of the document that the purchaser should obtain the prior debt 
bonds with endorsements of discharge on them and keep them with him 
aa youchers in support of the sale-deed. The clause for reconveyance 
at the end of the document (quoted above) provided for the return of 
all the doctfnents on payment of the money and no time was fixed on or 
before which date it was required that the re-sale should be completed. 

Held, that the transaction represented by this document was a mort- 
gage by conditional sale and not a sale with a clause for me-purchase. 

e It is not necessary for the validity of a mortgage by conditional sale 
that there must be a certain date fixed as the date on which the payment 
of the mortgaged money should be made. Observations of Maclean, 
C. J., to the contrary in Kinuram Mandal v. Nitya Chunder Sirdar, (1907) 
6 C. L. J. WB and the decision in Haji Mahomed Mosaffer AK v. 
Asraf Ali, (1914) 25 I. C. 93, not followed. 

In the case of a mortgage by conditional sale there is no future 
interest in property contemplated to be created and consequently, there 
is no scope for the application of the rule against perpetuities. 

Second Appeal against the decree of the District Court of 
Salem in A. S. No. 127 of 1922 preferred against the decree of 
the Court of the District Munsif of Dharmapuri in O. S. No.826 
of 1920. ° 7 

A. Krishnaswami Ayyar and N. Stveramakrishna Ayyar 


for appellants. š 
B. Somayya for 1st respondent. 


*S. A. No. 1150 of 1924. 10th: August, 1927. 
e 
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The Court delivered the following 


JUDGMENTS Srinivasa  Atyangar, J—My learned 
brother and myself have recently had quite a number of cases 
in which the question that arose for determination was the same 
as in this second appeal, namely, whether on a proper construc- 
tion of certain documents, read in the light of surrounding cir- 
cumstances, the transaction between the parties should be held 
to be mortgage by conditional sale or merely a sale with an agree- 
ment to resell. We may observe with regret in passing that, 
in spite of the differences and variety of judicial opinion with 
regard to such cases, the legislature, which is clearly in a posi- 
tion to set at rest such questions being raised, has not yet 


thought fit to do so. Though the question that has arisen in’ 


this case is the same as in several other cases, there is at least 
one distinguishing feature in this case and that is that the tran- 
saction has been brought about not as in nearly all other cases 
by two documents, one of sale and the other an agreement of 
resale, but that the whole of the contract between the parties is 
contained in one and the same document. 


The facts necessary for appreciating the bearing of the 
questions that arise may be briefly set out. The document in 
question was executed by the father of the plaintiffs and the 5th 
defendant in favour of the father of defendants 2, 3 and 4, one 
Kamakshi Aiyar. The property however was sometime after- 
wards sold by defendants 2, 3 and 4 to the Ist defendant. The 
lst defendast therefore is the person at present in possession 
of the property and claiming title thereto. The suit was for 
redemption on the ground that the document in question was one 
that effected a mortgage by conditional sale. The defence set 
up was that on a proper construction the transaction was not a 
mortgage by conditional sale but was merely a sale with an 
agreement for a resale, that the condition for resale was not 
specifically performed and further that the claim for specific 
performance is barred by the law of limitation. Both the 
lower courts. have found on a construction of the document 
against the plaintiffs’ claim and dismissed their action. Refer- 
ence may in this connection also be made to an application for 
amendment of the plaint that was made on behalf of the plain- 
tiffs even in the Court of first instance, when probably it was 
perceived that the chances were little of the plaintiffs succeed- 
ing in their contention on the footing of the transaction having 
been a mortgage by conditional sale. It was sought by that appli- 

R—I3 
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cation to amend the plaint by setting up in the alternative? the 
agreement to resell and praying on that footing for specific per- 
formance of such agreement. The application for amend- 
ment was refused not only by the Court of first instance, but, 
when it was repeated, also by the lower appellate Coutt. Curious- 
ly enough, Mr. Alladi Krishnaswami Aiyar;‘the learned Vakil 
for the appellants in this second appeal, wished to argue mainly 
the question df leave to amend the plaint, though he also indicate- 
ed the other question with regard to the nature of the transac- 
tion on a proper construction of the document. If it should 
have become necessary for us to deal with and dispose of this 
question of the amendment of the plaint, we might have had a 
great deal of difficulty in the matter. Without discussing the 
question whether the amendment was in substance within the 
scope of the cause of action laid in the plaint or not, it is clear 
that, if such an amendment should be allowed, the Defendant 
should be accorded another opportunity of pleading to the 
amended claim or cause of action and the result would practi- 
cul be allowing the plaintiff to begin a fresh suit de novo. 
But in the view we have taken of the case on the construction of 
the document, it seems to us unnecessary to discuss this question 
with regard to the application for amendment. 

‘It is no doubt true that all such questions which have to be 
solved on a reading of the document, considering the language 
employed in the light of surrounding circumstances, and so forth, 
are generally fraught with great difficulty and we have, after 
giving the matter our earnest and serious considtration, come 
toethe conclusion that, on a proper construction of the document 
before us, it is a mortgage by conditional sale. We have al- 
ready adverted to the fact that this is not’a case in which the 
transaction was brought about, as in most cases it is, by two 
documents either contemporaneous or, though not contem- 
poraneous, as really parts of the same transaction. When 
parties to a transaction deliberately choose to conclude the 
transaction and embody it in writing not in one document but in 
two separate documents, there is always considerable room for 
the contention that the intention of the parties as disclosed by the 
fact that they required two documents to embody the transaction 
is indicated td be that they wished the sale and the resale to be 
separate legal transactions. Such eonsideration however is 
not available in the present case,*begause the parties have deli- 
berately put in all the terms of the contract'in the same docu- 
ment. It is unfortunate that there has been, no satisfactory 
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evidence of the surrounding circumstances, including the value 
of the property at the time of the transaction, which might be 
looked at for the purpose of helping the court in coming to a 
conclusion as to the real intention of the parties as disclosed in 
the language employed. We therefore begin this case with 
the fact that the parties really regarded it as not only a single 
transaction but as one that was fit and proper te be concluded 
by the instrument. The clause relating to the agreement for 
resale comes after the clauses effecting the conveyance and that 
clause begins with the Tamil word (Anal). The expression 
(Anal) clearly indicates that what follows is or should be re- 
garded as a detraction or subtraction from the absoluteness of 
the sale previously in the document stated to have been made 
and effected. It may in this connection be noticed that, in 
form and apart from any personal covenants to pay, a mortgage 
by conditional sale is effected in all well-established English 
precedents of conveyancing first by what is purported to be an 
absolute conveyance of the property with a Aabendum that the 
purchasers should have and hold the premises absolutely «for 
himself and his heirs, executors, administrators and assigns, 
subject however to the equity of redemption. The clauge re- 
lating to the equity of redemption always begins with some 
such expression as “provided however that” or “provided al- 
ways”. Now in the Tamil language in which this decument is 
drawn up it is impossible to conceive of a word more apt for 
the purpose of conveying the connotation and significance of a 
proviso of that character than the word (Anal). No doubt it 
might at first sight shock certain susceptibilities that the deci- 
sion of such question should be made to depend upon the use of 
a single word like that. But after all the expression itself 
must be regarded as clearly indicating the intention and«mean- 
ing of the parties, and if they did not contemplate by the useuf 
that word to delimit in some manner the absoluteness of the sale 
therein before in the document stated to have 
been effected, there is no purpose in the use of the word. The 
whole of the document must be regarded in construing docu- 
ments and no single word should be left out of consideration. 

Giving therefore its true and proper weight to the expression, 
the only conclusion that is possible to arrive at is that the estate 
granted by the previous clause, namely an absolute sale, is quali- 

fied by the conditions of provisos in this clause. The result 
then is that this Tamil document has somehow or other comé 
to be framed and worded exactly in the same manner as’ a 
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document of mortgage by conditional sale in English prece- 
dents of conveyancing. I shall later on have occasion to refer 
to the definition in the Transfer of Property Act of a mortgage 
by conditional sale with special reference to this document, and 
also deal with the contention of Mr. B. Somayya for the 
respondents with regard thereto. 

The next point to be considered in determining the question 
whether it was a mortgage or an absolute sale, is the fact that 
in the document the consideration for the resale is stated to be 
the same amount that is specified as the sale price in the docu- 
ment. If the sale and the resale should be two different legal 
transactions, the consideration for the resale is not the amount 
originally advanced on the sale but some amount which the 
parties agree to as the consideration for the resale. But when 
the document states that what has to be repaid is not the con- 
sideration agreed to for the resale but the amount originally 
advanced on the sale, the reference to such amount makes the 
transaction more consistent with its being a mortgage than an 
agreement of resale. There is in this document one other some- 
what curious provision gnd that is as follows:— 

“This sum you should pay to the said A. Subba Chettiar out of the 
same, amount, get the payments endorsed on the bonds, get them back 
with his signature and keep them in support of the sale-deed”. 

The direction and the requirement that the purchaser under 
this document should obtain these debt bonds with an endorse- 
ment of discharge on them agd that he should further keep them 
with him as vouchers in support of the sale-deef would seem 
rather to indicate that what was intended by the parties was 
not an outright sale but only a security and the language 
employed is certainly more consistent with a mortgagee paying 
the amount of the mortgage for the purpose of discharging the 
debts of the mortgagor and being required to retain them as 
vouchers in his hands. If it was an outright sale, it seems 
difficult to understand why the transferor should have required 
that the transferee should obtain those bonds and keep them in 
support of the deed. Reference may also be made to another 
provision in the document providing for the return of all the 
connected documents on payment of the money. That clause 
is also calculated to throw some light on the true meaning and 
the intention of the parties and is certainly more consistent with 
the transaction being a mortgage than any other. There is 
however one other and, to my tnind, a very conclusive indication 
in the document that what the parties really . intended must 
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haye,been only a mortgage and not a resale. Though the Law 
Reports are full of cases of this kind and we have had also 
Occasion to come across numerous documents of this nature, 
still in a proper agreement of resale we have not come across a 
single case in which there was not some time fixed on or before 
which date it was required that the other party should complete 
the transaction. The provision in this case is as follows: 

“But whenever the first individual “amine us pays fou the sum of 
Rs. 500 which is the sale price mentioned herein, you should receive it 
then, execute duly a sale-deed on stamp paper with regard to these lands 
in favour of the individual No. 1, give ıt registered, give possession of 
the lands, etc, and return all the documents relating thereto”. 


If it was a mortgage, one can easily understand the clause 
being so worded and leaving it to the option of the mortgagor 
to pay up the amount at any time and require conveyance of the 
property. Till that is done, the property is in the possession 
and enjoyment of the mortgagee in lieu of interest. There is 
nothing more to be done. But if it should be an outright sale, 
then, according to this clause, whenever the other party chose 
to offer this Rs. 500, the purchaser would be under an obliga- 
tion to reconvey the property. To begin with, it is difficult to 
understand that parties to an outright sale should have really 
contemplated entering into such a contract. It is conceivable 
that, between the date of the sale and the time whep the seller 
or his legal representatives may elect to exercise the option and 
demand reconveyance of the property on payment of the 
money, considerable time might Have elapsed and the price of 
the property might have become doubled or trebled. If the 
conveyance was not regarded merely as security for the money, 
it would be very strange to suppose that, without any regard 
whatever to the possible and probable changes in the price of 
property, the parties agreed to grant a resale and effect re- 
conveyance whenever the other party might wish to demand the 
same. This provision therefore which fixes no time whatever 
for the purpose of the resale seems to me almost conclusive on 
the question now under consideration. For all these reasons 
and others which it is unnecessary to refer to in detail I have 
come to the conclusion that on a proper construction of the 
language employed in Ex. A the transactiofi embodied in Ex. A 
was really a mortgage by conditional sale. 

Mr. Somayya for the respondents strenuously contended 
that, even if we should on a construction of the document itsel! 
come to the conclusion that it was a mortgage by conditional 
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sale, it was not a valid mortgage having regard to the definition 
of a mortgage by conditional sale as set out in the Transfer of 
Property Act. S. 58 of the Transfer of Property Act, at first 
defines a mortgage and then proceeds in the other clauses to 
define what a simple mortgage is, what a mortgage by condi- 
tional sale is, and soon. A mortgage is defined as: 

“The transfer of an interest in specific immoveable property for 
the purpose of securing the payment of money advanced or to be advan 
ced by way of loan, an existing or future debt, or the perforntance of 
an engagement which may give rise to a pecuniary liability”. 

Therefore with regard to this definition the cssential die 
ment in a mortgage is the transfer of property by way of 
security, and that is the question we have been considering with 
reference to the language employed, and that has already been 
dealt with. The, definition of a mortgage by conditional sale, 
however, is contained in Cl. (c) and is as follows: 

“Where the mortgagor ostensibly sells the mortgaged property 
on condition that on default of payment of the mortgage money on a 
certain date, the sale shall become absolute, or on condition that on such 
payment being made the sale shall become void or on condition that on 
such payment being made the buyer shall transfer the property to the 
seller, the transaction is calféd a mortgage by conditional sale and ths 
mortgagee a mortgagee by conditional sale”. 

Taking the terms as they are, the necessary element in a mort- 
gage by cgnditional sale is that there should be an ostensible 
sale of the mortgaged property. We have it here. Then 
having, reference to the third sub-clause in this clause which is 
the. sub-clause which applies to this case, there should be a condi- 
tiqn that 

‘on stich payment being made, the buyer shall transfer the DSO 
te the seller’. 

Here undoubtedly there is a condition, and it is truly a condi- 
tion because it is introduced by the word (Anal). There is the 
condition that on payment being made, the buyer shall transfer 
the property to the seller. Now what Mr. Somayya contend- 
éd was that the expression ‘on such payment’ in this sub-clause 
must be read as referring to the payment referred to in the first 
sub-clause and on such reference must be construed as a pay- 
ment of the mortgage money on a certain date. The first sub- 
clause no doubt refers to the condition being that on default of 
payment of the money on a certain date the sale shall become 
absolute. It will be convenient,.before referring to or dealing 
withthe cases cited by Mr. Somayya in support of his conten- 
tion, to examine this contention on its. own merits. 
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The'contention comes to this, that there can be no 
mortgage by conditional sale at all, unless, whichever 
may be the sub-clause, there is a certain date fixed as 
the date on which the payment of the mortgage money should 
be made. The expression ‘on a certain date’ should be taken 
in terms as merely pointing to the certain date as the date on 
which the payment should be made, not any date either before 
or after and no doubt Mr. Somayya had, as Helmwood, J., 
in a case which I shall presently refer to, when pressed by this 
consideration, was forced, to construe the expression ‘on a 
certain date’ as meaning ‘on or before a certain'date’. What 
warrant is there in the language of the statute for importing 
words into it which are not there and construing it in the man- 
ner suggested, I really fail to see. It is the reducto ad absur- 
dum to which a reading of the statute in that männer leads that 
has induced Mr. Somayya to contend for the construction, that 
‘on a certain date’ should be taken to mean ‘on or before a 
certain date’. It seems to me that such a construction of the 


clear terms of the section cannot possibly be accepted. Now - 


going back io the first sub-clause in Cl. (c), what the clause 
speaks: of is: ° 

‘on default of payment of the mortgage money on a certain date’. 

No doubt grammatically ‘a certain date’ may be related 
either to the payment or to the default and, having segard per- 
haps to the genius of the English language either grammatical 
construction may possibly be accepted. But if we take*{t to 
mean that thé condition that should happen on a certain “dte“is 
not the payment but the default in payment, then it is clear that 
if payment of the mortgage money should come to be made on 
or before the date fixed there is no default on the certain date 
which has been fixed and the absurd result which was sought to 
be avoided by practically importing into the statute words which 
were not there is steered clear of. Further, if the legislature 
intended to attach to the expression ‘such payment’ the requi- 
site, namely that the payment should be on or before a certain 
date, it is likely that much clearer terms would have been em- 
ployed to indicate it. It may also be observed that if the con- 
tention put forward by Mr. Somayya with, regard to the con- 
struction of the expression ‘such payment’ should be accepted, 
it follows that most documents which have been regarded and 
adjudicated by Courts of law to be proper deeds of conditional 
mortgage could.not be so regarded at all or could 
not have been properly so adjudged. The expression ‘such 
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payment’ clearly refers only to the payment of the mortgage 
amount and if the expression ‘on a certain date’ is construed as 
referring to the default and not to the payment there is no 


difficulty whatever in construing the section or any of the clauses 
there. 


Mr. Somayya however has been able by his industry to 
produce before us two decisions of the Calcutta High Court in 
which the vfew contended for by him has found considerable 
support. The first case cited by him was Kinuram Mandal v. 
Nitye Chunder Sirdar (1). In his judgment in that case no 
doubt Maclean, C. J., says this: 

“It is not necessary to decide it finally, but I do not think there waa 
any ‘certain date’ of payment within the meaning of sub-section (c) of 
S. 58 of the Transfer of Property Act, and that is an essential element 
of a mortgage by conditional sale”. 

This observation was not necessary for the decision of 
the case and must be regarded merely as an obiter dictum. No 
doubt in that sentence the learned Chief Justice considers that 
the provision with regard to the certain date must be taken to 
be present not only in the sub-clause where the words occur 
but also in the other sub-clauses by the use of the expression 
‘such payment’. For the reasons already given it seems 
difftult to accept this expression of opinion of the learned 
Chief Jusgice in the case. In a later case reported in Haji 
Mahomed Mosaffer Ali v. Asraf Ali (2). Holmwood and Chap- 
man, JJ., held that a certain date of payment within the mean- 
ing of sub-section (c) of S. 58 of the Transfer of Property 
Act is an essential element of a mortgage by conditional sale. 
Then the learned Judges go on to observe as follows regarding 
the Calcutta case already cited: 

“The Chief Justice says in that case that in the particular case 
before the Court he did not think there was any certain date of payment 
within the meaning of the section, but he does not lay down that ‘on a 
certain date’ means that the tender cannot be made before that date. The 
certain date which is laid down must according to all°rules of interpreta- 
tion be the last date and it would be both inequitable and impossible to 
hold that in this country of long distances and poor means of communi- 
cation a man must go travelling all over the country on the particular day 
on the chance of finding his creditor and tendering the money to him, 
and that he could no? go on any previous day”. 

The difficulty, nay the absurdity, of construing the expres- 
sion ‘on a certain date’ according to the language employed was 
really felt by the learned Judges and that seems to be the reason 


1, (1907) 6 CL J 28. 2. (1914) 25.1 C93. g 
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why they were at pains to explain it away by stating that 
according to all rules of interpretation ‘on a certain date’ means 
‘on or before a certain date’. But apparently it was over- 
looked by the learned Judges that if the first sub-clause in that 
sub-section should be construed as referring ‘the certain date’ not 
to the payment but to the default, the whole of this difficulty 
which they were obsessed with might be avoided altogether. 
Thus it is clear that there is nothing in the terms bf this mort- 
gage which has the effect of not bringing it under the terms of 
a conditional mortgage as defined by S. 58 of the Transfer of 
Property Act. 


- If on a proper construction the transaction was a mortgage 
no other question really arises. 


Mr. Somayya no doubt took the alternative case of the 
clause being regarded as a mere agreement to resell the property 
and launched on a learned disquisition with regard to such a 
clause offending against the rule against perpetuity. But in 
the view we have taken that the transaction was a mortgage, no 
question at all arises because the rule against perpetuity can 
apply only to cases where there is a néw interest in immovable 
property contemplated to be created after the expiry of the 
time prescribed by the rule, namely the lifetime of a pérson 
. living and the minority of one who may be in existence then. 
In the case of a morlyape, however, there fs no such future 
interest in property contemplated to be created because it is of 
the very essence of the mortgage that the equity of redemption 
ig a present interest in property in exercise of which alone the 
property is sought to be redeemed. There is also no question 
of the clause being regarded as a mere personal contract and 
for that reason held to be invalid, as also of its being void for 
remoteness. No question arises in this case on the plaint as 
laid and on the cases of any personal covenant and the enforce- 
ment thereof. e It seems to me therefore unnecessary to dis- 
cuss the cases, both English and Indian, that have been cited by 
Mr. Somayya for this purpose. He has frankly conceded that 
if the correct view should be that it is a mortgage, no such ques- 
tion can possibly arise. . 

Both the lower courts therefore were wrong in the view 
taken by them of Ex. A. I have come to the conclusion that, 
on’a proper construction, itis 4 deed of mortgage by conditional 
sale and that the plaintiffs as the mortgagors are entitled to 
redeem the propeyty within the time prescribed by the law of 
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limitation, namely sixty years from the date on which they are 
entitled to redeem. In this case the clause is: 

‘whenever the party likes he has the mght to redeem’ 
and therefore the right to redeem accrued to him from the 
very date of the execution of the mortgage because there is no 
other term fixed within which the mortgagor is prevented from 
claiming redemption. No question of limitation therefore 
can possibly ‘arise. The appeal is allowed and the decrees of 
both the lower courts are set aside. Instead there will be an 
ordinary preliminary decree for redemption by the plaintiffs of 
the suit property. But the case, however, cannot be finally dis- 
‘posed of here, because Mr. Somayya states that issue 7 in the 
case which relates to the improvements, if any, made by the 
defendants in respect of the suit property and their right to 
claim the same from the plaintiffs would have to be gone into 
and decided before a final decree for redemption is made. The 
case will have therefore to be sent to the Court of first instance 
for the determination of that issue both on the facts and on the 
law.. It is stated by the learned vakil for the appellants that 
at some stage of this litigation the lst defendant had given a 
statement to the effect that he did not wish to let in any evidence 
with, regard to that issue. If the Court of first instance should 
find that there was any such statement given, effect will be given 
by the Cofirt to such statement in coming to a conclusion with 
regard to-this issue. The Court of first instance will after 
determining that issue makea final decree for redemption for 
the proper amount. Except as to the costs which are awarded 
to the Ist defendant during the trial in the Court of first 
instance that he should have the costs up to such stage irres- 
pective of the result of the suit, the appellant will be entitled to 
all the other costs in all the Courts from the Ist defendant. 
The costs hereafter to be incurred will be provided for by the 
Court of first instance. The court-fee paid By. the appellants 
in this Court will be refunded to them. 

Reilly, J. :—I agree that on the face of Ex. A. the trans- 
action represented by it was a mortgage by conditional sale. 
Here we have a document which for the greater part of its 
length is an out and out sale-deed, and then at the end comes a 
provision: 

“Anal (provided that) wheneve the first individual among us pays 
to you the sum of Rs. 500 which is the*sale price mentioned herein, you 
should receive it then, execute duly a sale-deed on 9 stamp-paper with 
regard to these lands in favour of the individual No, 4, give it registered, 
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give possession of the lands, etc., and return all the documents relating 
hereto”. 

That, in the language of S. 58 (c) of the Transfer of 
Property Act, appears to me to be clearly an ostensible sale on 
condition that on payment being made the buyer shall transfer 
the property to the seller. But Mr. Somayya has contended 
that there can be no valid mortgage here because no date for 
payment has been fixed. There is nothing in the idea of a 
mortgage generally which makes the fixing of a date for pay- 
ment or a date before which there can be no redemption essen- 


tial. In usufructuary mortgages it is not unusual that no. 


time for payment should be fixed; and I believe that in equita- 
ble mortgages by deposit of title-deeds it is generally the case 
that no time for payment is fixed. And S. 60 of the Transfer 
of Property Act itself recognises that no fixed time for pay- 
ment is an essential characteristic of a mortgage. But Mr. 
Somayya has contended that a mortgage by conditional sale is 
of one of the kinds of mortgage for which a fixed time for 
payment is essential, and he bases that contention primarily on 
the wording of S. 58 (c). In S. 58,(c) three conditions are 
set out which when attached to an ostensible sale make the 
transaction a mortgage by conditional sale. In sub-clauge 1, 
which deals with the first condition, we find the words: 

‘payment of the mortgage money on a certain date’. . 

In sub-clauses 2 and 3 we find only the words “such pay- 
ment.” Mr. Somayya contends that we must read the words 
‘such payment’ in sub-clauses 2 and 3 as equivalent to payment 
of the mortgage money on a certain date, the words used fn 
sub-clause 1. Grammatically in my opinion the words ‘such pay- 
ment’ in sub-clauses 2 and 3 refer to the payment of the mort- 
gage money in sub-clause 1 without the addition of the words 
‘on a certain date.’ Such means ‘of the like kind’; but in 
statutes the word is often used as equivalent to ‘of that kind’ 
or even loosely &s equivalent to ‘that’. If we take it that in sub- 
clauses 2 and 3 ‘such payment’ means ‘payment of that kind’ or 
even ‘that payment’, we shall be giving full meaning to the ex- 
pression by reading it as equivalent to ‘payment of the mort- 
gage money’ without bringing in the additional words ‘on a 
certain date’ which convey an additional idea not really connect- 
ed with ‘payment of that kind’. But even if it were possible 
to read the words ‘such paywneht’ in sub-clauses 2 and 3 in two 
alternative senses,-either as equivalent to payment of the mort- 
gage money on a,certain date or to payment of the mortgage 
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money alone, I think we should be bound to adopt the latter 
construction. We are considering a condition set out in a 
statute, and we must be careful not to widen the scope of 
that condition further than the words compel tis to go. If two 
interpretations are possible, we ought to accept the less onerous 
one. And, if we look at the sense of these sub-clauses, it is 
clear that in sub-clause 1 the words ‘on a certain date’ are neces- 
sary to the meaning. That is a default clause, and for the pur- 
pose of a default clause, it is necessary that a date should be fixed 
or fixable, as otherwise no one will know when the default has 
occured. But there is no such necessity in the meaning of sub- 
clauses 2 and 3 to mention any date. On the mere interpreta- 
tion of S. 58 (c) as it stands, speaking for myself, I should 
think it is clear that we have no right to introduce into sub- 
clauses 2 and 3 the words ‘on a certain date’? Mr. Somayya 
has drawn our attention to Kinuram Mandal v. Nitye Chunder 
Sirdar (1) in which Maclean, C. J., clearly stated that a certain 
date was an essential feature of a mortgage by conditional sale. 
But that was only an obiter dictum and there is no discussion of 
the matter in the judgment. In Haji Mahomed Mosaffer Ali 
v. Asraf Ali (2) two learned Judges of the same Court assum- 
ed that that dictum was correct. But again they did not discuss 
it, though used it as the basis of their discussion on a further 
point. With great respect I do not think that we can take either 
of those cases as an authority for the position that the fixing of 
a certain date for payment is an essential feature of a mortgage 
by conditional sale. 2 

* Mr. Somayya spent a good deal of time in his argument 
on a contention that anyhow the proviso to Ex. A offended 
against the rule against perpetuities, or more specifically against 
the provisions of S. 14 of the Transfer of Property Act. I 
cértainly understood him to be using the contention as an attack 
upon the theory that Ex. A represented a mortgage by condi- 
tional sale; and if that was not his intention at the time, I 
hardly think he was justified in occupying us for so long on the 
point at that stage of the case. However, eventually, he has 
admitted that, if Ex. A represents a mortgage by conditional 
sale, then the proviso does not offend against the provisions of 
S. 14 of the Transfer of Property Act. And it is clear that 
that is so. The proviso does not-create any interest after a 
fife or at any future time at alP. .It merely reserves the right 
to redeem from the very moment of the document. 


1. (1907) 6CLJ 28. 2. (YOM) 21C 93. 
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I agree that this appeal must be allowed and that the suit 
should go back to the District Munsif for him to make a decree 
for redemption subject to the directions indicated by my learn- 
ed brother. 

N. S. Appeal allowed and suit remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[IN THE ORDINARY ORIGINAL CIVIL JURISDICTION. ] 
PRESENT :— MR. JUSTICE VENKATASUBBA RAO. 


S. Alwar Chetty ous Plointiff* 
v. 
K. Jagannatha Aiyar and 4 others’... Defendants . 


Morigage—Equitable  morigage—Depostt of  title-deeds—Lekter 
accompanying—Mortgage if constituted by—Construction of letter—Oral 
agreement prior to deposit—Valid mortgage if created by—Tronsfer of 
Property Act—S. 55—Vendor’s lien—Esxtinguishment—Underiaking by 
vendee to pay vendors credttors—Effect—Recomvueyonce taken by vendor 
—Effect—Equitable mortgage created by vendee in the interval. 
Notice of vendors lien—Sale-deed if amownts to. 


Where the letter accompanying the depogit of title-deeds by way of 
collateral security was as follows : 


“As I personally told you yesterday, I send herewith a sale-deed, 
dated 9th November, 1922...... Kindly accept this deed as collateral 
security ..... On payment of Rs. 3,000 within the 20th instam, I shall take 
the above deed”, . 

Held, that that letter clearly constituted the bargain between the 
parties and was not merely a record of an already completed transaction, 
and that, the letter being unregistered, no valid equitable mortgage was 
created. ii 

Quaere : Whether an agreement, made previous to the deposit of the 
title-deeds could constitute a valid equitable mortgage. 

‘Where the consideration for a sale consisted of a cash payment of 
part of the purchase-money, and an undertaking by the vendee to pay 
the balance to the creditors of the vendor, and the sale-deed contained 
the following passage :—“As I have received in the aforesaid manner 
the said sum of Rs. 1,500” (the entire purchase-money) “you shall 
yourself enjoy the lands with powers of alienation by gift, exchange or 
sale”, held, that the vendor’s lien was not extinguished by reason of the 
vendee undertaking to pay the vendor’s creditors. 

Where a sale-deed is deposited by the vendee as collateral security 
for an amount due by him to a third party, and the sale-deed itself shows 
that a part of the purchase-money was not paid by the vendee and that 
he had merely undertaken therewith to discharge the debts of the vendor, 
the person accepting the deed as collateral security is under a duty to 
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inquire whether the vendee had paid the balance of the purchase-money 
by discharging the debts of the vendor, and, if the vendee hed not in 
fact so paid the balance, the equitable mortgagee must be held to be a 
transferee with notice of the charge in favour of the vendor for the 
balance of the purchase-money which remained unpaid. 

3rd defendant, the owner ‘of certain property, sold it to the Ist. A 
portion of the purchase-money alone was paid in cash, and the balance was 
undertaken by tho first defendant to be paid to the 3rd defendant’s credi- 
tors. The first defendant deposited the sale-deed as collateral security 
for an amount due by him to the plaintiff. As the first defendand had 
not discharged the debts of the 3rd defendant as per his undertaking, 
the 3rd defendant took a reconveyance of the property from the Ist, 
subsequent to the date of the equitable mortgage in favour of the plaintiff. 
No cash was paid for the reconveyance, the consideration fixed practically 
representing the aggregate of the debts which the Ist defendant had 
undertaken to discharge. 

Held, that the lien which the 3rd defendant had for the portion of 
the purchase-money which was not paid by the first defendant was not 
lost by the transaction of the reconveyance and would have priority over 
the plaintiffs’ equitable mortgage. 

T. C. A. Anandalwan for plaintiff. 

T. C. A. Bashyam for 2nd defendant. 

S. Krishnamurthi Atyar and S. Panckapakesa Sastri for 
3rd and 4th defendants. 

N. Purushothama Aiyangar for 5th defendant. 

The Cpurt delivered the following 

JUDGMENT :—The contest in this case is between the plain- 
tiff and the 3rd defendant. It relates to two questions: 

(1) Is the equitable“mortgage in favour of the plain- 
tiff valid? ' 
(2) Has the 3rd defendant a vendor’s lien for ‘unpaid 
purchase-money, which can be enforced? 

The 1st defendant mortgaged with the plaintiff on the 
27th of June, 1918 his house at Madras for securing a sum of 
Rs. 8,000, which was lent. The mortgage was effected by a 
registered deed. The first defendant made cogtinued default 
in payment and the plaintiff thereupon threatened to bring the 
property to sale. It was at this juncture that the alleged 
equitable mortgage was made. The first defendant wrote to 
the plaintiff on the 1st February, 1926 thus: 

“As I personally told you yesterday, I send herewith a sale-deed, 
dated the 9th November, 1922 * * * * Kindly accept this deed as 
collateral security * * * * * On’ payment of Rs. 3,000 within 
the 20th instant, I shall take the above deed * * * ” 

The object was to secure the payment of a part of the 
amount already due under the original mortgage. I may add 
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that this transaction relates to a mofussil property. The con- 
tention of the 3rd defendant is, that the letter of the lst Febru- 
ary constitutes the contract, and, that as it has not been register- 
ed, no valid equitable mortgage has been created. The ques- 
tion in such cases is, does the document in question constitute 
the bargain between the parties? If it does, the writing ex- 
cludes oral evidence and no such evidence can be given. If it 
then be held that the contract is contained in the writing, the 
same becomes inadmissible in evidence for want of registration. 
The result is, that the equitable mortgage cannot be proved. 
The point then is, was there a contract independent of this 
writing or was the writing itself the contract? I do not pro- 
pose to deal in any detail with the law, as I have fully con- 
sidered the point in a recent case, Ramakrishna Doss v. Kesovulu 
Chetti (1). The letter in the present case closely resembles 
that in Subramanyan v. Lutchman (2). It clearly constitutes 
the bargain between the parties and is not merely a record of an 
already completed transaction. I must therefore hold that no 
valid equitable mortgage was created in favour of the plaintiff. 


For the latter, it was next argued*that I must hold that 
there was an oral agreement on the 3lst of January, that is, 
the day previous to the letter in question. There is litetally 
no evidence that there was such an agreement. Tbe plaintiff 
refers in his plaint in two places, to the fact thal the mortgage 
was made on the Ist February, 1926. There is thus no sub- 
stance in thisecontention. In the circumstances, it is unneces- 
sary to enquire whether an agreement, made previous to the 
deposit of the title-deeds, can constitute a valid equitable 
mortgage. 


The next point relates to the vendor’s lien claimed by the 
3rd defendant. He was originally the owner and he sold the 
property to the 1st defendant by a sale-deed, dated the 9th of 
November, 192%. The price agreed upon was Rs. 1,500 and 
is made up of three items: 


(1) Rs. 125 paid in cash; 
(2) Rs. 1,000 which the purchaser, was directed to pay 


to one K, to whom the vendor owed money, on a promissory 
note, dated 19th October, 1919; 
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(3) Rs. 375 which the purchaser was directed to pay 
to one S, to whom the vendor owed money, on a promissory 
note (date not-given). 


The consideration is thus in two parts. It consists of 
a cash payment and an undertaking by the first defendant to 
pay the creditors of the vendor. It has been proved that the 
former did not make any payment to either K or S and that, 
as a matter of fact, the debts were fully discharged by the 
vendor himself long subsequent to the sale. It is not suggested 
that there was a novation of the contract by reason of the 
arrangement set forth in the sale-deed, that the liability of the 
vendor to pay his debts was extinguished and that, with the 
consent of his creditors, the liability of the first defendant was 
substituted for it. It is thus apparent that there was a part of 
the purchase-money owing to the vendor and the question is : 
was the lien extinguished by reason of the first defendant 
agreeing to pay the 3rd defendant’s creditors? The point is 
dealt with in Webb v. Macpherson (3). In that case the 
price was Rs. 81,210 of which Rs. 30,000 was to be paid down 
in cash and the balance Rs. 51,200 was to be secured by a deed 
to be executed. It was held that-the agreement to defer the 
payment of the balance did not exclude the operation of the 
charge, the fact, notwithstanding, that a separate security was 
taken in respect of that sum. The question to be asked in 
such cases is, is the agreement in any way inconsistent with the 
existence of the charge? Their Lordships held in that case 
that it was not. The question in its present form arose point- 
edly in Stussubrahmanta Atyar v. Subrahmania Aiyar (4). 
It was there held that a contract to forego the vendor’s charge 
is not to be necessarily inferred from the fact that either the 
whole or a part of the price was to be paid by the purchaser to 
a third party on behalf of the vendor. It is contended for the 
plaintiff that the words in the sale-deed in question clearly 
exclude the operation of the charge. The passage in the sale- 
deed relied upon is: 

“As I have received in the aforesaid manner the said sum of 
Rs, 1500 * * * * You shall yourself enjoy the said lands * * * x 
with powers of alienation by gift, exchange or sale”. 

One must not lose sight of the very important words in 
this extract, namely, “in the aforesaid maymer’, which show 
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that. a part of the price remained unpaid. The statement that 
the whole price was received is a formal statement and is quali- 
fied by the preceding words, and it is the entire document that 
must be looked at. However, in view of this contention, [ 
have sent for the printed papers of the case reported in Siva- 
subrahmania Atyar v. Subrahmonia Atyar (4) and I find that 
the words in the sale-deed in that case are identical with the 
words in the sale-deed before me.” The plaintiffs contention 
fails and I must hold that the 3rd defendant’s charge was not 
lost. 


The next point to decide is, is the plaintiff a transferee 
with notice of the charge? On the evidence, I am disposed to 
believe that the plaintiff did not have actual notice, but that is 
hardly necessary. Under S. 3 of the Transfer of Property 
Act, a person is said to have “notice” of a fact when he actually 
knows that fact, or, when but for gross negligence, he would 
have known it. The very sale-deed, which was deposited with 
the plaintiff, shows that part of the purchase-money was unpaid. 
It was his duty to have enquired whether the 1st defendant subse- 
quently paid the balance by discharging.the debts of the vendor. 
This was an inquiry which he ought to have made and his ab- 
stention from that enquiry amounts to negligence. The „case 
directly in point is Bank of Bombay v. Suleman Somji (5). In 
that case the testator died in 1885, leaving by a will, to his four 
elder sons, certain immoveable property subject to a charge of 
Rs. 30,000 in favour of his widow and four younger sons and 
made his four elder sons executors of the will. The latter, after 
their father’s death, became indebted to the Bank of Bombay 
and on the 12th of January, 1899 executed a mortgage of this 
property in favour of the Bank without stating the charge upon 
it. In one of the documents of title deposited with the bank, 
the title of the mortgagors was indicated and had the Bank in- 
vestigated the title they would have become aware of the will and 
the charge credted thereby on the property. It was held that 
the Bank had constructive notice of the charge and the claim 
of the younger sons prevailed. The Judgment of Sir Lawrence 
Jenkins, C. J., and Batty, J., was upheld by the Privy Council. 
The Judgment of the Appellate Court is giyen in the report. It 
shows that, if the Bank had made proper inquiry, they would 
have become cognisant of the will. It further shows (and this 
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is important) that it would then become the duty of the Bafik to 
enquire whether the legacy had been discharged or not. In 
the present case, if the plaintiff had looked at the sale-deed, he 
would have found that there was a portion of the price which 
originally remained unpaid. If he. had pursued the inquiry 
properly, he would have known that the Ist defendant did not 
carry out his undertaking and discharge the debts. The plain- 
tiff, therefore, must be held to have had constructive notice of 
the charge. Thus, even granting that his equitable mortgage 
is valid (and I have held that it is not), the 3rd defendant's 
charge must prevail over his mortgage. 

In connection with the contention relating to the charge, 
there remains one further point to deal with. The 3rd de- 
fendant, finding that the Ist defendant failed to carry out his 
undertaking to discharge the former’s debts, took a reconvey- 
ance of the same property on the 3rd of July, 1926. The con- 
sideration is stated to be Rs. 1,500. No cash was really paid, 
but the amount was in fact the aggregate of the debts which the 
lst defendant had agreed to discharge, less Rs. 325, the sum 
waived when this reconveyance was executed. What really 
happened was this: When the 3rd defendant found that it 
was hopeless to get the Ist defendant to carry out his under- 
taking, the former got the property reconveyed to himself. The 
alleged equitable mortgage in favour of the plaintiff was creat- 
ed, as I have said, on the Ist February, 1926, and the date of 
the reconveyance is the 3rd 9f July, 1926. For the plaintiff, it 
is contended that the vendor’s charge became extinguished by 
reason of this transaction. This argument is scarcely tenable. 
S. 101 of the Transfer of Property Act, directly applies to the 
case and the material portion of it runs thus: 

“where the owner of a charge on immoveable property becomes 
absolutely entitled to that property, the charge shall be extinguished unless 
such continuance would be for his benefit.” 

‘ The principle underlying the section is this. Supposing 
the mortgagee purchases the interest of his mortgagor; if there 
was an intermediate encumbrance at the time of his purchase 
and he was aware of it, the question arises, what was his 
intention when he purchased the property? Did he intend to 
keep his mortgage alive or to extinguish it? If he was not 
aware of the intermediate encumbrance, there can, in the very 
nature of the case, be no questien of intention and the section 
assumes that the charge continues to subsist, the continuance 
being manifestly in his interests. As it is sometimes put, the 
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integtion to keep alive his charge is ascribed to him, the rule 
being, that a man having a right to act in either of two ways 
shall be assumed to have acted according to his interest. S. 101 
is but an instance of the application of the doctrine of subroga- 
tion. The case relied upon for the plaintiff Bat Rewa v. Vali 
Mahomed (6) is not in point. As is pointed out in the judg- 
ments in that case, there was no mesne incumbrance outstand- 
ing at the time. That distinguishes’that case from the present 
I hold therefore that the charge in favour of the 3rd defendant 
was not lost and, even if it be assumed that the equitable mort- 
gage is valid, the charge has priority over it and must prevail. 

The suit therefore against the 3rd defendant stands dis- 
missed. This disposes of the case so far as the property in 
the mofussil is concerned. 


Now turning to the other part of the case, there is no 
contest. It relates, as I have said, to the property at Madras. 
There is a first mortgage in favour of the 2nd defendant, dated 
the 19th June, 1916, for Rs. 15,000 and a second mortgage in 
favour of plaintiff, dated the 27th June, 1918, for Rs. 8,000. 
There has been no re-payment and the, plaintiff is entitled'to 
"Rs. 8,000 with interest at 9 per cent. per annum from the ‘Ist 
May, 1926, to the date fixed for sale and with further interest 
ft 6 per cent. on the aggregate amount thereafter. Similarly, 
the 2nd defendant is entitled to Rs. 15,000 with interest at 8 
per cent. per annum from the 1st August, 1925, to the date fixed 
for sale and with further interest at6 per cent. on the aggregate 
amount thereafter. I accordingly pass a mortgage-decree. 
Time for redemption is 2 months. The Ist defendant shall 
pay the costs of the plaintiff and the 2nd defendant. 

As the plaintiff has failed as against the 3rd defendant, I 
must direct him to pay the latter’s costs calculated upon the 
value of his interest; but I must make an order that the plain- 
tiff shall get these costs ultimately from the 1st defendant. The 
‘latter is a Higtt Court vakil and in his conveyance, dated the 
‘3rd July, 1926, he makes a definite statement that there are no 
encumbrances on the property He further represented to the 
3rd defendant that he was not in a position to produce the 
original sale-deed, as it had become mixéd up with his papers 
and search was necessary. At that time he had parted with 
that deed to the plaintiff intending to create an equitable mort- 
gage. The statement he madè was a gross falsehood. He 
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intended to deceive either the plaintiff or the 3rd defendantiand 

in the event has succeeded in deceiving the plaintiff. That is 

the reason for this order I have made in regard to costs. 
A.S. V. Sust dismissed. and costs allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT" :—MR. JusTIcE SRINIVASA AIYANGAR AND 
Mr. JUSTICE CURGENVEN. 


Raju Naidu ae Appellant®* (PIF) 
v. 
Kanakku Pillai akas Ramaswami 
Pillai . oe Respondent (1st Deft.). 


Contract dcat—S %—Delwery of goods—Coniract for—Paymeni to be 
made before delwery—Condition as to—Refusal to deliver except on pas- 
ment of balance due—Right of—Time not of essence of contraci—Section 
not confined to specific ascertamed goods. 

The plaintiff entered into a contract for the cutting of a certain number 
of bunches of plantains belonging to ihe 1st defendant. Under the contract 
the sum payable by the plaintiff to the Ist defendant for being allowed to 
cut the bunches was to be paid in certain instalments, the last instalment 
falling to be paid on 11th April, 1920. On 4th May, 1920, the plaintiff 
claimed to proceed with the cutting of the plantains, but, as there was 
then a considerable balance due by him, the Ist defendant refused to permit 
him” to cnt the remaining bunches until he was paid the balance. 


Held, that, under S. 96 of the Contract Act, though time was not of 
the essence of the contract, the lst defendant was entitled to insist on the 
payment of the balance before permitting the cutting of the remaining 
bunches. . 


S. 96 of the Contract Act is not confined to cases of spedit ascertain- 
etl goods. 

Second appeal against the decree of the Court of the 
Additional Subordinate Judge of Trichinopoly in A. S. No. 89 
of 1924, preferred against the decree of the Court of the 
District Munsif of Kulitalai in O. S. No. 649 of 1920. 

L. A. Govindaraghave Aiyar for appellang. 


S. Voradachariar and K. S. Champakesa Atyongar 
for respondent. f 
The Court delivered the following 


JUDGMENTS :—eSrimvasa Aiyangar, J. :—Though a number 
of interesting and difficult questions bearing’ on the law of con- 
tracts were raised in the course of the discussion of this second 
appeal, it comes about that the appeal can be disposed of on a 
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comparatively narrow point. The plaintiff is the appellant. He 
instituted the suit primarily against the 1st defendant for the 
recovery of certain amounts alleged to have been overpaid by 
him under a contract and for damages for breach of contract. 
The contract itself was in writing bearing date 19th Dec., 1919. 
Under it a sum of Rs. 5,514-4-0 was settled as the price pay- 
able in respect of 8050 bunches of plantains and this amount was 
agreed to be paid by instalments ‘on various «ates. The 
plaintiff and defendants 2 and 3 who were also parties to the 
contract agreed to pay interest on the amount of each instal- 
ment at 1 per cent. from the date of default. It is in evidence 
that on or about the 4th May, 1920, the plaintiff went to the 
lst defendant and asked him leave to cut and remove the re- 
maining bunches of plantains. It is really undisputed that on 
that occasion the 1st defendant refused to allow the plaintiff to 
cut any more bunches of plantains until and unless he paid the 
Ist defendant the whole of the balance due under the contract. 
It must be observed before we proceed that the last instalment 
payable by the plaintiff and defendants 2 and 3 to the 1st de- 
fendant under the contract was the sum of Rs. 1,51440 and 
the date fixed for the payment of the°same was 11th April, 
1920. It is also undisputed that on or about the 4th of May. 
a sum of Rs. 500 odd still remained due and unpaid out of this 
amount. The question that naturally arises for dqtermination 
first in such a case is whether the dates fixed for the payments 
of these amounts could be regarded as being of the essence of 
the contracte If that question had to be finally decided, we 
might have felt some difficulty in coming to a satisfactory con- 
clusion. Both the lower courts have held that time was not of 
the essence of the contract. Mr. Varadachariar however 
argued that on a proper construction time should be regard- 
ed as having been made of the essence of the contract by the 
parties. However, it is not necessary to determine that ques- 
tion because Mr. Waradachariar, the learned vakil for the res- 
pondent has argued the question even conceding that the time 
should be regarded as being not of the essence of the contract. 
The plaintiff’s case was that till the 4th May, he had overpaid 
the lst defendant having regard to the number of bunches 
already cut and removed by him and defehdants 2 and 3, and 
that he was ready and .willing to pay the balance but that the 
1st defendant however refused to allow the plaintiff to cut any 
more bunches until and unless the whole of the balance was 
paid up. The District Munsif in the trial Court gave a 
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decree to the plaintiff but on appeal his decree was reversed 
and the plaintiff’s suit was dismissed. 

On appeal before us Mr. Govindaraghava Aiyar on behalf 
of the plaintiff-appellant contended that on the refusal of the 
first defendant to allow the plaintiff to cut any more bunches 
of the plaintains there was a breach as time was not of the 
essence of the contract and that therefore the plaintiff was en- 
titled to damages. He argues that subsequent to this breach 
by the first defendant the first defendant and defendants 2 
and 3 colluded with each other for the purpose of defrauding 
the plaintiff of his just rights and made up a fraudulent settle- 
ment between themselves and that such settlement could not 
affect the plaintiff. The plaintiff's cause of action is based on 
the alleged breach of contract by the 1st defendant and it is 
only if we should take the view that the first defendant did com- 
mit a breach of contract, any further questions which have been 
argued before us could possibly arise. The position then was, 
this, the last day for the payment of the last instalment under 
the agreement had long ago passed, namely, the 11th April, 
1920. There was still a balance due and payable. The first 
defendant said uriless such balance was also paid up he would 
not allow the plaintiff to cut and remove the bunches. Though 
time Was not of the essence of the contract, still the plaintiff was 
at that date a person who had already committed at any rate a 
breach of covenant with regard to the time fixed for the per- 
formance of the contract. Assuming therefore that, time not 
being of the essence of the contract, it was not open to the first 
defendant to rescind the contract merely because the plaintiff 
failed, to pay the last instalment on the due date, still Mr. Vara- 
dachariar argued that under the terms of S. 96 of the Indian 
Contract Act the first defendant was entitled to refuse to per- 
form the contract and deliver the goods because the time appoint- 
ed for payment had arrived before the delivery of the goods 
and therefore the right given to the vendor in such circum- 
stances by that section had accrued to the first defendant seller. 
In the first part of that section it is provided that if there was 
an agreement to deliver the goods and take payment after- 
wards, the seller is bound to deliver the goods and has no lien 
and the second clause of that section provides that if the buyer 
becomes insolvent before delivery of the goods or if the time 
appointed for payment arrives before delivery of the goods 
the seller may retain the goods for tHe price. It must be 
observed that what the section provides is not any cancellation 
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or¢fescission of the contract or any right consequent thereon 
but a new kind of right given to the seller if the contingency 
should arise as provided in the section. If the buyer should be- 
come an insolvent before delivery of the goods is made, then the 
right is given to the seller to keep the goods in lieu of price, 
that is, he may elect practically to cancel the remainder of the 
contract, hut there will be no outstanding rights or obligations 
in respect thereof. Similarly, if, before delivery of the goods 
is’ effected, the time for payment under the contract had arrived 
and therefore the purchaser was at default already with regard 
to the payment of the price, then also this right is given to the 
seller to keep the goods in lieu of the price. Mr. Govinda- 
‘raghava Aiyar argued that this section must be properly con- 
strued’as merely referring to ascertained goods or to goods 
which under the law must be regarded as already sold to the 
purchaser or, in other words, goods, the ‘property in which must 
be deemed to have passed to the purchaser. There is no 
warrant for narrowing the construction of this clause in that 
manner. All that the section speaks of is delivery of the 
goods and goods have to be delivered whether according to the 
contract they are ascertained or unascertained at the time of 
the contract. Mr. Varadachariar has referred us in , this 
connection to ex parte Chalmers In re Edwards (1). In 
that case the learned Judge held that when the? purchaser 
became an insolvent, the obligation on the seller ceased “to 
effect any further delivery according to ,the contract and 
at p. 292 Méllish, L. J. clearly states that for that purpose "it 
would make no difference whatever that the goods were mot 
specific goods, and referring to the case of Valspy v. Oakeley 
(2) the learned Judge says that that case is conclusive to show 
that it does not make any difference whether the goods’’ were 
specific or ascertained or not and the learned Judge also agreed 
with that view. In fact the principle underlying S. 96 is 
merely the application to a particular case of the principle 
underlying S. 51 of the Indian Contract Act. No party 
to a contract need perform his part of the contract when the 
other party to the contract is not ready and willing to per- 
form his part of the contract. If therefoçe the date fixed for 
the payment has already expired, then it is clear that the per- 
son who has made default cannot possibly be described as a 
person who is ready and willfmg to perform his part of the 
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contract because his contract itself is a contract to pay on a 
particular date and even if time was not of the essence of the 
contract, still in order to make himself out to be ready and 
willing he was bound at least to tender the ‘amount of the 
balance when called upon to do so. This he refused to do 
and thereupon the first defendant was entitled to refuse to 
perform his part of the coptract, namely, that of allowing the 
plaintiff to cut any more bunches in his garden. I did not 
understand Mr. Govindaraghava Aiyar to attempt any answer 
to this argument based on S. 96 of the Contract Act except 
that on a proper construction the case referred to in that sec- 
tion must be limited to specific ascertained goods, and, as al- 
ready observed, there is no warrant for narrowing the.construc- 
tion of that section in that manner. There is also no legal 
principle that it should be so narrowed down. If there. is a 
person who has failed to pay on the due date, then he is really 
a person that has failed to carry out his part of the contract 
and the other party according to this section then acquires a 
right of setting off the goods against the price and in that view 
therefore the finding in, this case should be that there was no 
breach of contract at all by the first defendant because he was 
in the circumstances entitled to refuse to deliver any more 
goods. 

In tht view it becomes unnecessary to discuss any ques- 
tidn raised which had reference to the point whether payment 
to one of the joint promisees alone would have the effect of 
discharging the obligations under the contract. “It is there- 
főre unnecessary to express any opinion with regard to it and 
there is no necessity certainly of having the question referred 
to the consideration of a Full Bench as suggested by Mr. 
Govindaraghava Aiyar because we are satisfied that that ques- 
tion does not arise for the determination of this appeal. In 
the result therefore the second appeal is dismissed with costs. 

Curgenven, J. :—I agree that however the other question 
raised in the hearing of this appeal might have been decided, 
the plaintiff has no cause of action and the first defendant did 
not commit breach of the agreement Ex. I. This contract 
consisted in a joint undertaking by the plaintiff and the 2nd 
and 3rd defendants to pay a sum of money in certain instal- 
ments, the last instalment falling to be paid on the 11th April, 
1920. Some instalments were*paid after the due date and on 
the 4th of May,-1920, when the plaintiff claimed to proceed 
with the cutting of the plantains, there was still a 
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considerable sum outstanding. The question is whether, 
time not being of the essence of the contract, it was open to the 
first defendant to insist on the payment of the balance before 
permitting the cutting of the remainder of the bunches of 
plantains. The answer to this question appears to me to be 
clearly contained within the terms of S. 96 of the Contract 
Act, namely, that if the time appointed for payment arrives 
before the delivery of the goods the seller may ‘retain the 
goods for the price. The only objection which I think arises 
to be dealt with as to the application of this section is that the 
goods contemplated under it must be ascertained. The 
section reproduces the English Law of Contract upon the sub- 
ject and it has been held by Mellish, L. J., in Ex parte Chalmers. 
In re Edwards (1), on the authority of an earlier case, 
Valpy v. Oakley (2) that in closely similar circumstances 
delivery being withheld in view of the insolvency of the vendee, 
the circumstances that the goods were not specific goods, that 
is to say, not ascertained, would make no difference to the 
application of the principle. Mr. Govindaraghava Aiyar’s 
argument comes to this, that the plaintiff would have been en- 
titled to cut the plantains because up to the moment of sever- 
ance they were not ascertained goods, but that, having cut them, 
although, they were perishable goods, he would not be entitled 
to remove them because by cutting them the goods b€came as- 
certained and the provisions of S. 96 would apply. I can 
see no reason for drawing a distigction of this unreasonable 
character, nor*can I see ground in the language of the section 
to hold that it does not apply to cases in which the goods have 
not been ascertained. I agree accordingly that the 1st defend- 
ant committed no breach of the contract and therefore that no 
action would lie. Accordingly I agree with the order proposed by 
my learned brother. 


A. S. V. Appeal dismissed. 
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PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner, 
Central Provinces. ] _ 
PRESENT :—ViscouNT SUMNER, LORD SINHA, SIR JOHN 
WALLIS AND SR LANCELOT SANDERSON. 
Sir Bissessar, Das Daga and 


others - * ... <Appellants* (Decree-holders) 

v. 
Emmanuel Vas and others... Respondenis (Judgment- 
debtors). 


Constresction of compromise decree—Payment of damages not a bar 
to specific enforcement. 

A compromise decree provided (by clause 2) that the judgment- 
debtors would be restrained from selling or otherwise alienating manga- 
nese ore from their mines to any third party until they had delivered cer- 
tain quantities of the ore to the decree-holders, the deliveries being 
spread over a period of 8 years. Clause 10 of the compromise made 
provision for non-delivery in any particular year and imposed a liability 
on the judgment-debtors to pay damages to the decree-holders at a rate 
therein specified. Held, reading the contract (ù e, the compromise 
‘decree) as a whole and taking all its terms together, that the judgment- 
debtors could not take advantage of their own wrong and repudiate their 
obligations under the contract by merely paying to the decree-holders the 
penalty calculated in accordance with clause 10 aforesaid. 

In other words, the judgment-debtors could not be permitted to 
render nugatory all their obligations under the prior part of the contract, 
Whenever it suited their pockets to do so. Payment of damages by 
them under clause 10 would no? be a full and exclusive gatisfaction of all 
obligations under the contract. “The compromise agreement is one for 
the non-performance of which mere payment of this sum of money would 
not be an adequate relief and, in spite of clause 10, the contract is other- 
wise proper to be specifically enforced”. 

Judgment of the Judicial Commissioner reversed. 

Appeal (No. 4 of 1927) from a judgment of the Court of 
the Judicial Commissioner, Central Provinces (Baker, J. C. and 
Kotval, A. J. C.), dated the 24th March, 1924, dismissing an 
appeal from an order of the District Judge, Nagpore, dated the 
Sth November, 1923, rejecting the appellants’ application for 
execution of a decree of the District Judge, Nagpore, made on 
the compromise of a suit between the parties and dated the 28th 
February, 1922. ° i 

As the appeal to His Majesty.in Council turned on the 
construction of the said compromise decree, the relevant passages 
are quoted here in full :— 


*P, C, Appeal No. 4 of 1927. 24th November, 1927. 
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By clause 2 the defendants “are restrained from selling the 
ore from their mines mentioned in the agreement, dated Ist 
March, 1916, or mortgaging, or otherwise alienating their 
mines or any interest therein, or the ore thereof, except the 
excess quantity specifically allowed to be sold under clause (8) 
of this decree, until they have delivered the whole of the balance 
of 31,234 tons of ore containing 48 per cent, of metallic 
manganese, which has remained to be delivered to the plaintiffs 
and which they agree and are hereby ordered to deliver in the 
following manner and subject to the following conditions’. 

Clause (3) deals with the delivery of 4,000 tons of ore per 
annum during the years beginning on the 15th February, 1922, 
and ending on the 14th February, 1929, and of 3,234 tons during 
the year 15th February, 1929 to 14th February, 1930. 


Clause (4) provides that the ore should not contain less than 
46 per cent. metallic manganese. 


Clauses (5), (6) and (7) refer to the manner in which the 
ore has to be tendered, analysed, weighed and paid for, and 
lays down that disputes regarding the analysis shall not excuse 
the defendants from delivering the full quantity of ore of 
stipulated grade in the course of the year. 


Clause (8) allows the defendants to sell any surplus quantity 
of ore in any year after delivery of the full quantity of 4,000 
tons to the plaintiffs. a 

Clause (9) refers to payments, the price being Rs. 8 per 
ton of 48 per ‘cent. of metallic manganese ore with a reduction 
of 8 annas per unit in the event of falling below that standard. 


Clause (10) is the most important clause for the purpose 
of the present appeal and must be given in full. It recites: 

“That in the event of the defendants failing to deliver the full 
quantity of 4,000 tons of ore of the stipulated grade in any particular year, 
or violating any of the conditions of this compromise, the defendants shall 
pay to the plaintiff$ damages at the rate of Re. 1 (rupee one) per ton on 
the whole of the quantity which may then have remained undelivered out 
of the total quantity of 31,234 tons and the same shall be recovered by 
execution of this decree”. 

Lowndes, K. C. and Pritt, K. C. for appellants. 

Raikes for respondents. 


Lowndes, K. C. referted to National Provincial Bank 
of England v. Marshall (1).° 





. i. (1888) 40 Ch. D. 112. 


Viscount 
Sumner. 
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Lord Sumner :—Can we a alg alt the- dpetrines of 
Equity in India? - 


Lowndes read from thé judgment in National Provincial 
Bank of England v. Marshall (1) and argued that the doctrinés 
of the English Courts of Equity are applicable to India. The 
Courts there are Courts of Equity and are directed to act 
according to ¢quity, justice and good conscience. 

Lord. Sinha :—It is purely a question of construction of 
the compromise decree in the present case. 

Lowndes cited S. 20, Specific Relief Act, < 

-7 “A contract, otherwise proper to be specifically enforced, may be 
ikan enforced, though a sum be named in it as the amount to be paid in 
case of ita breach, and the party in default is willing to pay the same.” 

The principle underlying that section is also applicable here. 

24th November, 1927. Their Lordships’ Judgment was 
delivered by 
- | Viscount SUMNER :—On the 5th November, 1923, two 
applications came on for hearing before the Additional District 
Judge’ of Nagpur in execution proceedings taken in Suit No. 4 
of 1921.. The first in date was that of the present respondents, 
defendants and judgmeént-debtors in the suit, for leave to 
depòsit Rs. 28,649-2-9 to be paid over to the decree-holders, 
and for an order declaring the decree to have been thus fully 
sqtisfied. The other was that of the decree-holders for execu- 
tion of their decree by seizure and delivery to them of certain 
manganese ore, alleged to be lying at several mines and rail- 
way sidings, and by the appointment of a receiver and other 
relief. The respondents, having got wind of the appellants! 
intention to apply to the Court, lodged their application first, 
but nothing turns on this. The learned Judge, holding that 
under the decree the judgment-debtors -were entitled to take 
the course proposed, granted their application and held that the 
decree-holders were not entitled to the relief prayed but must 
take in satisfaction the amount deposited by the judgment- 
debtors, and his determination was affirmed on appeal by the 
Court of the Judicial Commissioner of the Central Provinces. 
The case now: comes to their Lordships’ Board on the construc- 
tion of the decree*in question and particularly of clause 10, 
which is as follows:— 

“#10, That in the event of the diken danta failing to deliver the full 
quantity of 4,000 tons of ore of the stipulated grade in any particnl:~ year 


o 1. (1888) 40 Ch, D, -112. 
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or violating any of the conditions of this compromise, the defendants 
shall pay to plaintiffs damages at the rate of Re. 1 (rupee one) per ton on 
the whole of the quantity which may then have remained undelivered out 
of the total quantity of 31,234 tons and the same shall be recoyered by 
execution of this decree.” 


On the Ist March, 1916, the respondents, a syndicate 
possessed of and working manganese mines and dealing in the 
ore produced there, had contracted with K. Ettlinger & Co., 
of London, for the purchase of 38,000 tons of their manganese 
ore by instalments over an extended period. The contract 
contained provisions to secure to the buyers the exclusive sup- 
ply of the sellers’ ore till the contract quantity had been worked 
out. At the end of the year the benefit of this contract was 
assigned to the present appellants by the Official Liquidator 
under the war legislation applicable, and deliveries of ore 
under it and payments for purposes connected with it were 
made for some time. In 1921 the buyers commenced the 
suit, No. 4 of 1921, above mentioned, alleging deliveries of 
ore by the defendants to third parties in breach of the contract 
to the extent of over 1,000 tons and claiming a mandatory 
injunction and other relief. The defendants in their written 
statement alleged that the contract was all along wholly void 
as constituting a trading with the enemy; that the assignment of 


it was invalid; that their deliveries of ore to third parties were — 


justifiable on various grounds; and that the appellants on tjetr 
side were guilty of numerous breaches of contract. 


The suit proceeded as far as tie formulation of the issues, 
but they were never tried. The parties arrived at an agfee- 
ment of compromise, and the terms, with one variation, which 
their Lordships agree with the Judicial Commissioner’s Court 
in thinking imimaterial for present purposes, were embodied in 
the compromise decree of the 28th February, 1922, out of 
whith the execution proceedings now in question arose. It 
is entitled in the suit; it recites that “this suit coming on this 
day for final disposal.... it is hereby ordered and decreed in 
terms of the conipromise arrived at between the parties and 
sanctioned by the Court,” and it then sets out the agreed clauses. 
The second of these restrains the defendants from selling ore 
from the mines mentioned in the agreement of the Ist March, 
1916, or alieriating the mines themselves (except as provided 
in ‘clause 8), till they have delivered the whole remaining ba- 
lance of 31,234 tons. The third provides for deliveries at 


the’ rate of 4,6Q0-tons: per: year’ for seven - sticcessive years 
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ending in February, 1929, with a balance delivery of 3,234 tona 
in the next and final year. Then follow provisions for the 
quality of the ore to be delivered and for determination of that 
quality by analysis; for tender of each lot in writing, with 
particulars of the mine of origin and the place of delivery, 
each lot not being less than 500 tons, with liberty to the defen- 
dants in case they raise more than 4,000 tons in one year to 
sell the surplus to third parties, giving notice of the same with 
full particulars to the plaintiffs. Clause 9 fixes the price 
payable by the plaintiffs at Rs. 8 per ton. Then follows 
clause 10 quoted above. The general tenor of this agreed 
decree shows that, like the original agreement on which it is 
founded, the parties had in contemplation the execution and 
completion of this contract by actual deliveries in annual instal- 
ments, the performance being secured by the present grant of 
an injunction preventing the defendants from finding any 
alternative market for their ore. 

Seventeen months later the decree-holders filed their 
application for execution, alleging that the first 4,000 tons had 
been short-delivered by about 1,240 tons, and that only 60 tons 
more had been delivered in the first half of the second year. 
In the judgment-debtors’ statement in reply to the application 
the substantial correctness of these figures is admitted with the 
additional ellegation that their best efforts had not enabled 
them to deliver any more. It also mentions, what was no 
doubt a material factor in the dispute, that “price of the 
manganese has at present gone very high,” and im their judg- 
ment of the 24th March, 1924, the Judicial Commissioner’s 
Court mention that the price was then, as they were informed, 
about Rs. 25. It may accordingly be taken that the business 
object of the compromise was to get the supply of ore at Rs. 8 
continued for years to come, and the business object of the 
breach was to put an early stop to so ruinous a loss by bringing 
the contract to an end. The question is whether clause 10 
permitted this to be done. 

The appellants point out that this clause provides for 
liquidated damages and that without it the decree would only 
be capable of execution by enforcing the injunction. In order 
to ascertain the sum, for which execution should go, it would 
be necessary to bring a suit or suits to have the damages ascer- 
tained. Clause 10 is therefore a clause in the decree-holder’s 
favour in the first instance. Though by saving time and 
costs it may really. benefit the debtor as well in the long run, 
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it is net framed as a clause mainly intended for the debtor’s 
convenience. In a sense it is an option to the buyer, for, if he 
does not choose to seek an order for delivery of specific ore, 
he is able to ask for execution as of a judgment for a calcula- 
ble sum of money, but in no sense can it be construed as an 
option to the seller, when it no longer suits him to go on with 
the contract, to buy back at an adyance of only Re. 1 per ton 
the whole of the undelivered portion of the contract. Why 
restrain the judgment-debtors from delivering their ore to 
third parties, if in effect they can do so at will on merely pay- 
ing the agreed forfeit? This virtually makes cl. 2 inopera- 
tive. It would be a strange result of a compromise, aiming 
at the continuance of deliveries, to authorise the seller to repu- 
diate his obligations and, taking advantage of his own wrong. 
to end the matter at his own selected moment by a pre-arranged 
payment, which might not be an adequate compensation at all. 
- The argument for the respondents and the reasoning, on 
which both Courts below proceeded, is the same. All the 
clauses of the decree are indeed to be read together, but clause 
10 controls clause 2. Payment of syms calculated in accord- 
ance with clause 10, if the seller chooses to make it, will be a 
sufficient compliance with the whole decree and, in spite of 
non-delivery of by far the greater part of the deliverable 
quantity, no further relief will be available to fhe decree 
holders. The clause contains no words limiting the ĉase 
provided for to failures arising fsom causes beyond the sellers’ 
control, but *it does say that the provision as regards the da- 
mages “shall” operate on the defendants’ violating any of ‘the 
conditions of the compromise and it must be enforced as it 
stands. Among the principal conditions are the sellers’ obliga- 
tion not to deliver to third parties, an act from which they 
consented to be restrained, but, if they delivered to others in 
violation of this restriction as the Court plainly understood 
that they had tlone, it was also in violation of the conditions of 
the contract, and would only result in bringing into play the 
penalty naméd in clause 10. The learned Judges recognised 
that this construction rendered nugatory the stipulated res- 
traint upon selling elsewhere, and enabled the defendants to 
escape the consequences of a wilful breach of contract, con- 
sisting in the withholding from the decree-holders of ore 
actually in their possession and capable of being delivered to 
the plaintiffs, by simply paying Re. 1 per ton as liquidated 
damages. Why’ the decree should begin by forbidding delivery 
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to third parties except in a named case under clause 8, and 
then end by giving permission to do so to any extent in case 
a different event happened under clause 10, is not explained or 
explicable. : 

It must be borne in mind that there are two distinct 
breaches, for which the decree provides. There is delivery 
of ore to third parties, except as authorised by clause 8, for 
which an appropriate relief is an injunction, and there is failure 
to deliver the agreed quantities to the decree-holders, for which 
damages, liquidated or not, will be the proper remedy. “Their 
Lordships do not think that they are constrained to a construc- 
tion of clause 10, which will enable the judgment-dehtors to 
render nugatory all their obligations under the prior part of 
the contract, whenever it suits their pockets to do so. Clause 10 
provides that they shall pay at the specified rate, if they fail 
to perform the contract in any respect, but it does not say that 
such payment is to be a full and exclusive satisfaction of all. 
obligations under the contract. The payment into Court 
does not make the decree a satisfied decree. It provides a 
mode of enforcing such payment—“the same shall be recover- 
ed, by execution of this decree’—but it does not say that the 
other terms shall not be enforced by execution of the decree, 
namely, by applying to the Court to enforce the injunction. 
The sellersehave to show some cause in argument why they 
should not obey the injunction to which they have consented. 
They cannot do so merely by pointing to a clause, which pro- 
vides an alternative remedy, under which they “shall” pay so 
mueh by way of liquidated damages, if a money payment 
is sought at all Reading the contract as a whole and taking all 
its terms together is a very different thing from reading it so 
that its final clause defeats the whole object of the agreement. 
Such a meaning even the debtors never could have intended 
unless they deliberately proposed to lay a trap for the decree- 
holders. As the clause stands it provides a remedy for the 
decree-holders without stipulating for the debtors any corre- 
sponding discharge of the injunction. It does not even cover 
all the possible events, in which the contract might be broken, 
for, if before the time had arrived for any performance at all, 
the judgment-debtors had announced that they would never 
perform it in any respect, this would have been an anticipa- 
tory breach, for which unliquidated damages would be re- 
coverable if the decree-holders chose so to treat it, but, not 
being a breach of any of the conditions, that is the expressed 
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conditions, it would be outside of clause 10. On the other 
hand, an unintentional failure to satisfy all the requirements 
of clause 5 would be as much a violation of a condition as a 
deliberate diversion of the ore to other buyers and failure to 
deliver the full or any quantity to the decree-holders, and, on 
the respondents’ contention, would equally imperatively re- 
quire payment of the expressed forfeit, clause _2 notwith- 
standing. The chapter of accidents equally with the deli- 
berate pursuit of gain might thus bring the whole scheme to 
an end at the outset before any ore had been delivered, or 
again, by a combination of luck and care the sellers might 
keep the contract going till it became profitable to them to 
break it, and then bring it to an end whenever they pleased. 
This is not giving to a business contract a construction that 
will give it the efficacy which the parties must have intended 
at the outset. The compromise agreement is one for the non- 
performance of which mere payment of this sum of money 
would not be an adequate relief and, in spite of clause 10, the 
contract is otherwise proper to be specifically enforced. Accord- 
ingly their Lordships think that this appeal succeeds. 

In the view which they took of the construction the Courts 
below rightly refrained from expressing any opinion as to the 
relief, which might be proper, if the contrary constryction were 
adopted or as to the extent to which a remedy under clause 10 
would be available to the decree-holders concurrently with other 
appropriate remedies in the circumstances. These and similar 
questions remain to be determined by the Court, which will 
dispose of the decree-holders’ application. The proper course 
will be to declare, that clause 10 of the compromise decree of 
28th February, 1922, does not, on a true construction, afford to 
the judgment-debtors any answer to the petition for execution 
of it, presented by the decree-holders ; to allow the appeal of 
the decree-holders with costs here and below ; to set aside the 
decisions of both Courts in favour of the judgment-debtors, 
and to remit the application of the decree-holders to the Court 
of the District Judge of Nagpur to be dealt with, in accordance 
with the above declaration and otherwise as may be right, and 
their Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellants : Lattey & Dawe. 

Solicitors for respondents : Watkins & Hunter. 


K. J. R. Appeal alowed. 
R-17 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. | 


PRESENT :—LorD CHANCELLOR, Lorp CARSON AND 
Lorp DARLING. 


Sukdevdoss Ramprasad ... Appellant* (Plaintiff) 
v. à 
Diwan Bahadur Govindoss Chathurbhuja- 
doss and Company ... Respondents (Defendants) . 


Indian Contract Act, 1872, S. 30—Wagermg contracts——Contract for 
sale amd purchase of goods—Speculation not equivalent to wagering— 
Contract contemplating payment of differences only—Patta patti. 

The mere fact that a contract for sale and purchase of goods is of 
a highly speculative character cannot alone vitiate the transacHon asa 
wagering contract within the meaning of S. 30 of the Indian Contract 
Act, 1872. To produce that result there must be proof that the contract 
was entered into upon the terms that performance of the contract should 
not be demanded, but that differences only should become payable. Where 
no such definite agreement or understanding was proved, and it appeared 
that delivery of the goods might always have been insisted on, the Judi- 
cial Committee held (differing from the Court of Appeal in India) that 
the contract was not bad On the ground of wagering, notwithstanding 
that it would have been considered bad form, among the parties (mer- 
chants of Madras), to have made such a demand for delivery. 

Their Lordships of the Privy Council concurred in the view of the 
law expressed by the learned Trial Judge (Mr. Justice Coutts-Trotter) 
that “you must not only have a state of things in which both parties con- 
template that delivery would not in fact be likely to be demanded, but 
you must have a definite agreement that delivery could got in any event 
be demanded without a breach of the understanding between the parties”. 

The incidents of patia patti considered. 

Judgment of the High Court affirmed on other grounds. 

Appeal (No. 107 of 1926) from an appellate decree of the 
High Court, Madras (Kumaraswami Sastri and Krishnan, JJ.), 
dated the 29th April, 1925, which varied a decree of the same 
Court on the Original Side made by Mr. Justice Coutts- 
Trotter on the 4th October, 1923. 

The material facts are given in their Lordships’ judgment 
and also in the judgments of Kumaraswami Sastri and 
Krishnan, JJ., in the Court of Appeal (reported in 93 I. C. 
169), where all the*relevant authorities are cited and elaborately 
discussed. 

As the Privy Council apprpve of the reasoning of the 
learned Trial Judge, and the question is one of far-reaching 


*P C Appeal No. 107 of 1926. 17th November, 1927. 
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importance, Coutts-Trotter, J.’s judgment is reproduced below 
verbatim :— 


“The plaintiffs’.case on the face of their plaint is simply a claim for 
the price of goods sold and delivered. It is not contended that the 
actual goods were delivered. It is admitied that documents purporting 
to be delivery orders on which delivery of the goods could be demanded pass- 
ed between the parties The defence is a somewhat unusual one, namely, that 
the transactions were not really sales of goods at all, but were in the nature 
of gaming and wagering. The only thing that I find in the evidence in 
support of that contention is the fact that the goods after passing from 
the plaintiffs to the defendants and going through other hands ultimately 
reverted by purchase to the plaintiffs. That is obviously not conclusive. 
A buyer may sell with the knowledge that the person to whom he sells 
will pass on the goods, and if the market is rapid and transfers take 
place quickly he may very well contemplate that the person who ultimately 
claims the goods may be the last of a long, chain of buyers, and if the 
market were against him when he is called upon to deliver he might well 
think it to be the wisest course to buy back the goods at the end of the 
circle and wait for an advance in the market price. ‘Thus it may happen 
that a perfectly legitimate series of transactions take place without the 
goods having physically left his possession and it may well be that the 
state of the market was such that the documents of title to the goods, in 
this case called patta pattis, changed hands fo rapidly that the seller in 
cach particular case may have thought it extremely improbable that he 
would ever be called upon to give delivery to his immediate buyer As 
I understand the law as laid down in the leading English cases and it 1s 
obvious that the defence in this case is based upon those cfhes—that is 
not enough; you must not only have a state of things in which beth 
parties contemplate that delivery would not in fact be likely to be demand- 
ed, but you mugt have a definite agreem&nt that delivery could not in any 
event be demanded without a breach of the understanding between the 
parties. The defendants’ own witnesses negative the supposition that 
such an understanding existed here. Théy all agree that they would 
Lave been compelled to take, or entitled to ask for, delivery, as the case 
may be, unless and until they had passed a patta patti, which is in fact a 
document of title to the goods, to their sub-purchaser. That being the 
defendants’ evidence, I think their case fails on their own showing, and 
that however much one may suspect that the speculative element entered into 
these transactions, as no doubt it did, that suspicion cannot translate itself 
into a determination that these were gaming transactions. If the mer- 
chants of Madras desire to enter upon the dangerous and slippery path 
of gambling in differences and at the same time reserve to themselves the 
right of setting up that not over-honest defence, they must learn its 
technique a little better than they have done in this case. My judgment 
is that the goods were sold, that the transfer of patta pattis was in fact a 
delivery, and that the plaintiffs must have a decree for the amount claimed 
with costs and interest at 6 per cent. till payment. The defendants of 
course will have their remedy over aginst the persons who bought on thé 
seme terms from them." soe E ; OGN 
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Stuart Bevan, K. C. and K. Brown for appellant. 

A, T. Miller, K. C. and Narasimham for respondents. 

17th November, 1927. Their Lordships’ Judgment was 
delivered by 

Lorp DARLING :—This is an appeal against a decree of the 
High Court of Judicature at Madras, dated the 29th April, 
1925, varying a decree of the same Court on the Original Side 
made by Mr. Justice Coutts-Trotter’on the 4th October, 1923. 

In the original suit the plaintiffs (the present appellants) 
claimed the sum of Rs. 65,255, the price of goods sold ani 
delivered by the appellants to the respondents. 

In answer to this claim, the respondents pleaded as follows: 

“The plaintiffs, defendants tand certain other merchants formed 
a group, and it was agreed by and between the merchants of the group 
that the transactions had among them should take place on the footing 
that no deliveries should be intended or asked for, that patta pattis or 
delivery orders should be issued to the respective purchasers, that after 
the delivery orders were sent round and the same ultimately reached the 
hands of the original vendors, the patin patiis should be exchanged and 
hawala chits issued, that accounts should be taken thereafter on the foot- 
ing of the exchange of patip pattis or delivery orders, and that the res- 
pective vendors should be entitled to the difference in prices from the 
respective purchasers.” 

The respondents also pleaded that there was no actual 
delivery of the goods of which the price was sued for, that 
appellants never were in a position to deliver them, and that it 
never was intended that delivery should take place. The res- 
pondents further pleaded that the contracts were void as being 
wagering contracts for the payment of differences only. 

It was proved or conceded that as regards the goods in 
question no delivery took place, but that documents purporting 
to be delivery orders were made which passed through several 
hands, and that within one week all the goods—so far as any 
ever existed—were in the hands of the os which, | 
indeed, they had never left. 

This resulted from the fact that in respect to ach re-sale 
what is described as patta patili was made—a process which 
resulted in differences merely, according to the fluctuations of 
the market, being recoverable, instead of the goods or their 
price. 

The trial Judge held that the documents which purported 
to be orders for delivery were so tn fact, and were equivalent to 
delivery of the goods themselves. He rejected the contention 
that these dealings were wagering contracts merely, and he gave 
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judgment in favour of the appellants for Rs. 65,255 and in- 
terest. This judgment was set aside by the Court of Appeal, 
the Judges holding that the contracts were entirely wagering 
ones incapable of giving any right of action. Judgment in re- 
gard to them was therefore entered for respondents. 

To succeed in this-action for the price of goods it is neces- 
sary for appellants to prove that the goods were actually deli- 
vered—and this was never contended—or else that some docu- 
ment of title was given to the respondents which would oblige 
the custodian of the goods to hand them over to the holder of 
it. 

On the Madras market were several merchants who 
bought and sold amongst themselves such goods as those to 
which this suit relates—and it was proved that the very goods 
here in question had first been sold by the appellants to the 
respondents. No delivery of the goods was then made, but 
they were ‘sold by the respondents, and resold by the purchasers 
again and again—no delivery of goods ever being made—until 
at last the goods were re-purchased by the appellants them- 
selves, who now claim against the respondents the full price, 
as for goods sold and delivered. i 

It was proved that whenever one of these particular sales 
was made a document was given to the purchaser. Many of 
these documents were exhibited in this case, notably the one 


now to be set out. . 
EXHIBIT m. 
Delivery order given to Govindoss Chatherbujadoss. 
No. 784. Dated 27—11—1922. 
Delwery order. 


Sukdevdoss Ramprasad, 
Bankers, Importers, Yarn Merchants and Commission Agents, 
101, Mint Street, Georgetown, Madras. 


To 
Govindoss Chathurbujadoss. 
Deseription. Bales. Bundles. 
No. 40s Japan. 25 1,000 


November voida. 
Received 25 bales of 40s Japan patta path with M. Amritlal. 
(Signed) TRIMBAKLAL, 

for B. G. C & Co. 
| 27—11—1922. 

It will be observed that this document is headed “delivery 
order’—and for the appellants it was contended that this en- 
titled the holder of it to demand the actua] delivery of . the 
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But it was replied that, however that might have been 
originally, the words “received 25 bales of 40s Japan patta patti 
with M. Amritlal” showed that it is not now a document of 
title giving its holder a right to demand delivery of the goods, 
but simply a link in a chain or series of notes showing that no 
actual transfer of goods was contemplated, but merely a final 
payment of differences resylting from the making—and non- 
performance—of a number of contracts of sale. 


A good deal of evidence was given as to the meaning of 
the words “patta patti with,” and it appears certain that when 
once patia patit is made the buyer has no longer a right to de- 
mand the goods themselves, nor is the seller obliged to deliver 
them, but the matter should be settled by the payment and 
acceptance of the difference resulting from the sale and re-sale 
of the goods. 

This being so, it was contended on behalf of the respond- 
cnts that the contract in question was a wagering contract. 
There can be no doubt that these various contracts were in 
character highly speculative; but, as was pointed out by the 
trial Judge and by the Judges on appeal, that is insufficient in 
itself to render them void as wagering contracts. The 
authorities cited show that to produce that result there must 
be proof that the contracts were entered into upon the terms 
that performance of the contracts should not be demanded, but 
that differences only should become payable. 

Now, in the present cdse no such definite agreement or 
understanding was proved; in some instances of other sales 
between these parties there was no. pata patti and delivery 
was given and taken, and so here, unless and until patta pati 
was made, delivery might always have been insisted on. There 
can be little doubt, however, that to have made such a demand 
would, among these merchants, have been considered bad form. 
Gamblers have their own code of honour, agd expect its 
observance, although they cannot ensure it; and we know that 
“even the wild outlaw in his forest walk keeps yet some touch 
of civil government.” But the law does not affect to enforce 
mere courtesies. 

The trial Judgt held that notwithstanding the fact that 
patia patti had been made or agreed in the contracts. relating 
to these goods, the appellants were still entitled to recover the 
Price of them, since the. documents which passed betwéen the 
parties were valid delivery orders on presentation of which the 
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goods might be demanded. This was evidently not the view 
taken by the Judges in the.Court of Appeal; but they did not 
go at length into this matter, because they held that the con- 
tracts represented nothing but wagering transactions—and 
therefore gave the appellants no rights whatever. 

In the opinion of their Lordships the contracts relied on 
were not bad on the ground of wagering, and that for the rea- 
sons given by the trial Judge. They therefore do not concur 
in the judgments appealed from in so far as wagering is con- 
cerned. But from those judgments it appears that the Judges 
of the Court of Appeal were prepared to hold that the appel- 
lants were not in a position to deliver the goods they had sold, 
and also that the respondents had not agreed to accept what 
are called delivery orders, directed to third persons, as some- 
thing equivalent to delivery so as to exonerate the appellants 
from liability to deliver the goods, and to entitle them to sue 
for the price. 


In the opinion of their Lordships this view is correct. 


The making of patta path resulted in an agreement that the, 


obligation to deliver the goods shoul? not remain effective, 
that the price of them should neither be demanded nor paid, 
but merely the resulting differences. These differences. have 
been paid or tendered and nothing is due in regard,to them. 
Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be dismissed, with costs, including those 
of the petition by the appellants for the admission of further 
documents which is also dismissed. 

Solicitors for appellant : Pugh & Co. 

Solicitor for respondents : H. S. L. Polak. 

K. J. R. 7 Appeal dismissed. 


Reporter's Note :—As regards Teji Mandi transactions, see 47, Bom. 
263 : 68 I C 481 : 24 Bom. L R 812 and 26 Bom. L R 1097 : 851 C 613, the 
‘decision in the latter case being ufheld by the Privy Council in 28 Bom. 
LR 1376 : % I C 338 : 51 M L J 809 where analogous cases are considered 
—K. J. R. a i G : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sik WILLIAM PHrmLIPS, Kt., Officiating Chief 
Justice AND Mr. Justice RELY. 


Maneckji Rustomji “ie Appellant* (Defendant) 
v. 
H. H. Wadia and others ... Respondents (Plaintiffs). 


Letters Patent, cì. 15—Juggmeni—Ofictal Referee—Report of— 
Order referring back, io himi for further consideration—Appeal from. 

An order referring back a report to the Offcial Referee for further 
consideration is not a judgment within the meaning of clause 15 of the 
Letters Patent, and no appeal lies against it. 

By passing such an order the Judge declines to pass judgment at that 
stage and postpones it to a future date. 

On appeal from the order of the Hon’ble Mr. Justice 
Beasley, dated 6th April, 1927, and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in 
C. S. No. 73 of 1918. 

K. S. Krisknaswami Atyangor for appellant. 

S. Doratswami Atyar for respondents. 

The Court delivered the following 

JUDGMENTS :—Th8 Officiating Chief Justice :—A_ preli- 
minary objection is taken to this appeal that no appeal lies 
becatise the order appealed against is not a judgment within the 
meaning Of clause 15 of the Letters Patent. This question 
was considered by a Full Bench in Twljaram Row v. Alagappa 
Chettiar (1) and it was there laid down that the test to be appli- 
ed in deciding whether an ofder is or is not a judgment within 
the meaning of clause 15 is as follows:— 

“If its effect; whatever its form may be, and whatever may be the 
nature of the application on which it is made, is to put an end to the suit 
or proceeding so far as the Court before which the suit or proceeding is 
pending is concerned, or if its effect, if it is not complied with, is to put an 
end to the suit or proceeding, I think the adjudication is a judgment within 
the meaning of the clause”. 

The present order is an order referring back a report of 
the Official Referee for further consideration and it is contended 
that the report of an Official Referee is a final order determin- 
ing the rights of the parties. Mr. Krishnaswami Aiyangar, 
however, had to cogcede that a Judge is not precluded from 
varying or discharging such report and that it cannot take effect 
until it has received his. imprimatur: It was then argued tha. 


s 


*C M P No. 3254 of 1927. 28th September, 1927. 
(O. S. Appeal No. 46 of 1927) . 
1, (1910) 1L R35M1:21MLJ1(FB). 
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the Judge could only alter the report if objections were taken in Maneckfi 
the manner prescribed in the rules of this Court. Rule 12 of v. 
O. 23 distinctly lays down that at the hearing upon'a report saa 
the Court may at once proceed to give judgment in the case or Sir Wiljam 
may make such order as it thinks fit. There is nothing in this 0.C. J. 
rule which would imply that the Court can only hear this report 

when objection has been taken to it; it stands.to reason that be 

when the report is submitted the Court is bound tò hear it and 

to decide whether it shall act in accordance therewith or not 

whether the parties file objections or not. Until therefore such 

decision has been arrived at, the report cannot be deemed a final 

order, for it only receives authoritative power by the order of 

Court. | 

The only other argument adduced was with reference to 
the case in Howard v. Wilson (2) which is referred to by Sir 
Arnold White, C. J, in Tuljaram Row v. Alagappa Chettiar 
(1) expressing his agreement therewith. That decision related 
to an order refusing to confirm an award. It has since then been 
dissented from both in Calcutta and in this Court; but, even 
apart from that, an award can hardly be said to stand in the 
same position as the report of an Official Referee. An 
award is an adjudication by arbitrators who have the power of 

giving a quasi-judicial decision. The Official Referee has’ no 
such power and consequently his report stands on a tery much : 
lower footing than an award. In the present case un- 
doubtedly the order of the learned Judge does not put an end 
to the suit before him, for it will have tp come up again on a 
fresh report from the Official Referee. He will then proceed 
to deal with it and pass final orders. No such final order hav- 
ing been passed, this appeal does not lie and must be dismissed 
with costs. 

Reilly, J. :—Mr. Krishnaswami Aiyangar has tried to Reilly, J. 
persuade us that the combined effect of R. 1 of O. 24 and 
Rules 11, 12 aad 13 of O. 23 of the Original Side Rules is 
that, when the Official Referee submits his report in any matter, 
if no objection is raised by any party, the Judge is bound to 
accept the report, even though there is in it the most glaring 
mistake or omission which jumps to the eye at the first glance. 
The rules themselves do not say explicitly that the Judge must 
accept the Official Referee’s report in such circumstances, and 
I find it very difficult to believesthat, if it had been the intention 

1, (1910) IL R35M1: 21MLJ1 (FB). 
4 (1878) IL R 4 C 231. & 
R—18 aa 
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so to tie the Judge’s hands, it would not have been stated in the 
clearest and plainest manner. To my mind there is no such 
implication in the rules; and, if there were, if through some 
oversight the Court had by implication put itself in the power 
of one of its subordinates bound hand and foot, then I think it 
would be a matter calling for immediate amendment. 


But let u8 suppose that the Official Referee has submitted 
a report in a suit and the Judge has accepted it either on con- 
sideration or, as Mr. Krishnaswami Aiyangar has suggested, 
on compulsion. What is the result? Under R. 13 of O. 23 
the report will then be conclusive evidence of the facts stated 
in it. But evidence, even the most conclusive evidence which 
governs the result of a suit, is not a judgment. If the Judge 
accepts the report, he accepts the evidence, and he then has to 
apply it to the issues between the parties and pronounce judg- 
ment. If he does not accept the report but refers the matter 
back to the Official Referee, that is, he declines to pass judgment 
at that stage and postpones it to a future date, how can we say 
that he has pronounced judgment within the meaning of 
clause 15 of the Lettess Patent as interpreted by the -Full 
Bench in Tuljaram Row v. Alagappa Chettiar (1). We 
might almost as reasonably say that an order of adjournment 
is a judgment within the meaning of that clause. 

I agree that this appeal is incompetent and must be dis- 
tfissed with costs. 


A. S. V. k Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice DEvaposs. 
Batcha Chinna Venkatrayudu and 


others ...  Petitioners* (Petitioners) 
v. ° 
The Maharaja of Pithapuram and 
others ... Respondents (Respondents). 


Madras Estates Lond Aci—Esecution proceedings under—Ctvil Pro- 
cedure Code, O. 21, R. 58—Applicability of, to such proceedings. 
L4 
0. 21, R. 58, Civil Procedure Code applies to execution proceedings 
under the Madras Estates Land Act, and an application under that rule 
can be made to the Revenue Court. e 


*C. R. P. No. 3B of 1926. 19th October, 1927. 
1. (1910) IL R35M1:21M LJ (FB). 
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Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the Revenue Divisional Officer at 
Cocanada, dated 4th September, 1925, and passed in E. P. 
No. 113 of 1924. 


K. Kameswara Rao for petitioners. 
A. Krishnaswami Aiyar for respondents. 
The Court delivered the following 


JupGMENT :—This is an application to revise 
the order of the Revenue Divisional Officer of Cocanada dismiss- 
ing the claim petition of the petitioner. The Divisional Officer 
held that O. 21, R. 58, C.P.C., does not apply to execution 
proceedings under the Estates Land Act. Under S. 192 the 
provisions of the Code of Civil Procedure are made applica- 
ble excepting a few to proceedings under the Estates Land Act, 
and there is no express provision which exempts O. 21 from 
applying to proceedings in execution of rent decrees. In the 
absence of specific provisions to the effect that a claim petition is 
not to be entertained by a Revenue Court I am not prepared to 
hold that an application under O. 21, R. 58 cannot be made to the 
Revenue Court. It is not contended for the respondent that 
the rent decree in this case is in the nature of a mortgage decree. 
No doubt a claim petition is not competent when a mortgage 
decree is being executed. 


The petitioner had a mortgage right over the holding 
before the passing of the Estates Land Act, and any right 
acquired before the passing of the Estates Land Act in the 
holding is saved by S. 125 of the Act. The petitioner filed a 
suit in 1907 on two mortgages and obtained a decree before the 
passing of the Act, and he therefore had the mortgagee’s right 
on the date of the application over the property which was 
sought to be put up for sale. It is suggested on behalf of 
the respondent that the petitioner became the owner of the 
equity of redemption before the decree in favour of the respon- 
dent in 1919 and therefore he being the owner of the holding 
the landlord was entitled to bring it to salè. That question 
would depend on the question whether the petitioner became 
the owner by purchase in Court and as that matter has not been 
investigated, it is not possible to express any opinion on the 
point. I therefore set aside the order of the Divisional 
Officer and direct him to restore the claim petition to file and 
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dispose of it according to law. Costs of this application to 
abide the result. 

A. Se V. Order reversed and claim 
ae petition remitted 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—MR. JUSTICE KUMARASWAMI SASTRI AND MR. 
Justicz Drvaposs. 


P. Rama Aiyar ... Appellant® (1st Defendant) 
v. 
T. R. Sivagnanam Pillai and others... Respondents 


(Plaintiffs 1, 2 and 2nd defendant 
and additional Respondents). 

Religious Endowmeni—T emple committee—Notice of meeimg—Sufici- 
ency of notice—Notice stating that affairs of temple would be considered— 
Appointment of addtional trustees at the meeting—Validity. 

Where a temple committee convened a meeting after giving notice to 
the members of the committee which stated that the affairs of the temple 
would also be taken into consideration at the meeting along with the other 
subjects fixed, and some gf the members of the committee attended the 
meeting and appointed two additional trustees, 

Held, that the notice given was not a proper and sufficient notice inas- 
much as it did not state specifically that the appointment of additional 
trustees wag a subject which would be taken into consideration at the 
meeting and, consequently, the appointment of the additional trustees waa 
invalid. 

Young v. Ladies’ Imperial Chib, (1920) 2 K B 523 referred to. 

Appeal against the decree of the Court of the Subordinate 


_ Jůdge of Tuticorin, dated 5th May, 1923, in O. S. No. 39 


of 1922. 

T. M. Ramaswami Atyar for appellant. 

A. Krisknaswami Atyar for respondents. 

The judgment of the Court was delivered by 

Kumaraswams Sastri, J. :—This appeal arises out 
of a suit filed by two of the trustees of Sree Sankara- 
narayanaswami Temple at Sankaranainar Koil for a declaration 
that the appointment by the Temple Committee of the two addi- 
tional trustees is igvalid. The ground on which the Subordi- 
nate Judge detreed the plaintiff’s suit was that proper notice of 
the subject before the meeting, which eventually appointed the 
additional trustees, was not giveh to the members of the temple 
committee. They were not informed that at that meeting 


: p PAppeal. Na, 891 af 1923. = Srd January, 1927, 
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they were going to consider the question of the dismissal of one 
trustee and appoint two other additional trustees, and conse- 
quently the appointment was invalid. There were seven mem- 
bers of the temple committee and at the meeting in question 
when the additional trustees were appointed only three were 
present, and these gentlemen appointed the appellant and another 
as additional trustees. It is. conceded that the temple 
committee has power to appoint additional trustees. Both the 
plaintiffs 2nd and 3rd witnesses admit this power and it is not 
questioned before us. The oniy question is whether a proper 
notice convening the meeting was given to the members of the 
temple committee that at that particular meeting to be held this 
subject was going to be taken, namely, the appointment of the 
two additional trustees. There is no doubt that if in the 
agenda before the meeting this subject was mentioned there 
could be no valid objection by the other members of the temple 
committee to the proceedings of the meeting and the appoint- 
ment of additional trustees. The notices of the meeting are 
Exs. L& M. Ex. M, dated 23rd December, 1920, is a notice 
calling for a special meeting on the 28th December, 1920 at 
Z p.m. All that is said in Ex.M is that the meeting will be held for 
the two matters which were mentioned there (not relating to the 
temple) and also to dispose of the subjects which were left un- 
disposed of in the previous meeting. Ex. L is dated the 16th 
December, 1920 and the notice is as follows: 

“I beg tp inform you that in addition to the papers referred to in 
the arst sent yesterday fixing the usual meeting for the 18th and 19th 
instants the papers connected with the reference in respect of Sankaralihga- 
swami Koil in Casba Sankaranainar Koil are included among the subjects 
&s per resolution prior to the said meeting.” 

As seen above Ix. M does not as regards this temple say 
anything more than that the subjects left undisposed of in the 
previous meeting would be taken into consideration. The 
question is whtther Ex. L is a sufficient notice that at a meeting 
of the temple committee new additional trustees are to be 
appointed? Before dealing with this question it is necessary 
to refer to some facts which took place before. 


It appears there were three trustees te this temple and one 
of them was N. A. V. Somasundaram Pillai, a vakil of the 
Tinnevelly Court. There was disagreement between him and 
the first trustee. The second trustee sometimes sided 
N. A. V. Somasundaram Pillai and sometimes sided the 
other. Further it is alleged that N. A. V, Somasundaram 
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Pillai was acting high-handedly and was in possession of more 
than a lakh and sixty thousand rupees and did not account for 
the same to the committee in spite of repeated notices. The 
temple committee tried to get the accounts from him but could 
not succeed and the President of the Committee requested one 
Nelliappa Pillai to go into the matter fully and submit a report. 
He submitted a*report Ex. N-1, in which he said that there was: 
disagreement between the trustees and that though there waz 
no misappropriation by N. A. V. Somasundaram Pillai it 
was impossible for the trustees to get on amicably and finally 
suggested that additional trustees might be appointed. In 
addition to this there were Mahazars sent by a Sabha formed 
to protect the interests of this temple which suggested the 
appointment of additional trustees and Ex. XIV is one such 
Mahazar, dated the 25th December, 1920, and this suggested the 
name of the appellant as the fit person to be appointed as a 
trustee. The position as appeared from Exs. J, XIII, KA, N; 
X-I, WW, N-1, and XIV was that the temple committee found 
the affairs of this temple in a very unsatisfactory state. Large 
amounts were spent forerepairs for which there was no proper 
account kept and attempts to get the correct accounts proved 
ineffective. Further there were complaints made by the wor- 
shippers that the temple affairs were not properly managed and 
there was fhe suggestion of Nelliappa Pillai that additional 
trustees should be appointed. The fact that the temple affairs 
were in a very unsatisfactorysstate seems to have been conceded 
by everybody but the cause of it was not ascertained or fixed and 
the’ remedy was not clearly suggested until we come to Ex. N-1, 
the report of Nelliappa Pillai. Ex. L speaks of the papers 
connected with the reference in respect of Sankaralingaswami 
Koil, and what that means is spoken to by defendants’ Ist wit- 
ness. He says that referred papers according to him meant 
the papers referred to the members of the committee for opirion. 
According to the 1st witness for the plaintiff by "refer case’ he 
understood the papers relating to the conduct of N. A. V. 
Somasundaram Pillai. So far as we can see Ex. L generally 
says that all the papers connected with the reference in respect 
of Sankaralingaswami Koil are included among the subjects. It 
does not state specifically what subjects are going to be discussed 
at that meeting nor does it in any way suggest that new additional 
trustees are going to be appointed. The evidence on the side 
of the plaintiffs is that the members of the Committee did not 
think or had no redson to believe that at that meeting additional 
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trustees were going to be appointed. Ex. L by itself gives 
mo indication of the fact that additional trustees are going to be 
appointed. Al that it says is that the affairs of the temple will 
be taken into consideration at that meeting. We do not think 
_ that that is a sufficient notice for the appointment of additional 
trustees. It is argued by the learned vakil for the appellant that 
no notice of the subjects to be taken at the committee is neces- 
sary in the case of temple committeés and he bases*his argument 
on the ground that the temple committee is a special body and 
has powers to dispose of the work before it irrespective of any 
notice or anything of such a nature. He says that the present 
case is analogous to proceedings by Directors of Companies 
and cites the decision in Rex v. Pulsford (1) which was approv- 
ed and followed in La Compagnie de Mayville v. Whitley (2). 
The decision in La Compagnie de Mayville v. Whitley (2) 
is to the effect that in the caseof a company itis not 
necessary in the notice convening the meeting of the directors 
to state what the business to be transacted at that meeting is to 
be. Lindley, L. J., observes at p. 797 as follows :—“The 
great point is whether, when a directors’ meeting is to be held, 
it is necessary to give a notice not only of the meeting, but of 
the business to be transacted at the meeting. I am not prepar- 
ed to say as a matter of law that it is necessary. Ag a matter 
of prudence it is very often done, and it is a very wise thing to 
do it; but it strikes me, as it struck Lord Tenterden in Rex 
v. Pulsford (1), that there is an immense difference between 
meetings of ehareholders or corporators and meetings of those 
whose business it is to attend to the transaction of the affairsof 
the company or corporation. It is not uncommon for directors 
conducting a company’s business to meet on stated days without 
any previous notice being given either of the day or of what 
they are going to do. Being paid for their services—as they 
generally are, and as is the case in this company—it is their 
duty to go whan there is any business to be done, and to attend 
to that business whatever it is ; and I cannot now say for the 
first time that as a matter of law the business conducted at a 
directors’ meeting is invalid if the directors have had no notice 
of the kind of business which is to come before them. Such a 
rule would be extremely embarrassing in the transaction of the 
business of companies.” Then he refers to Rex v. Pulsford 
(1) and the observation of Lord Tenterden in 





1. (1828) 8 B & C 350 : 108 E R 1073. 2. (1896) 1 Ch. 788. 
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that case. Reference is also made by the learned vakil for the 
appellant to Rasa Sahib Shamsul Ulama v. Hasan Ali Sakib (3) 
where the question was as to the election of a Mutawalli. 
Justice Seshagiri Aiyar was of opinion that there was a distinc- 
tion to be drawn between a committee consisting of a definite 
number and a body composed of indefinite number of persons, 
the distinction being in the first case the number of the select 
body is fixed and in the other case the number of members is 
subject to fluctuation. The observation of the learned Judge 
hardly covers a case like the present. A body is not necessa- 
rily a select body because its members are fixed; to bring the 
case within the rule in Rex v. Pulsford (1) and La Com- 
pagnie de Mayville v. Whitley (2), a smaller execu- 
tive body should be appointed by a larger body far the purpose 
of carrying on its internal management. The larger body may 
be fixed as much as the select body. But it does not follow that 
because a body is fixed it becomes a select body so as to dispose 
of any matter without notice of the meetings or without the sub- 
jects being mentioned in the agenda. In the case of temple com- 
mittees no doubt the body is a fixed body in the sense that its 
members are not subjecf to fluctuation from time to time as in 
the case of an electorate but there is hardly any analogy between 
the directors of a bank or corporation or company the members 
of which are appointed by the general body of shareholders 
fog carrying on the internal affairs and the members of a tem- 
ple committee who are elected by the worshippers and appointed 
to supervise the affairs of the temple. We think that it will 
be against all principle and utterly detrimental to the proper 
management of temples to hold that a temple committee without 
any proper notice to the members of the committee can convene 
a meeting without giving in the notice convening it any parti- 
culars as to the business to be done at the meeting and that it 
can take up any question it likes without previous notice so as to 
make it binding upon the whole committee. Yo hold that an 
important matter like the dismissal of a trustee or the appoint- 
ment of additional trustees could be disposed of without any 
notice to the other members of the committee would be a very 
dangerous proposition to be laid down. We think the present 
case comes within the decision in Young v. Ladies’ Imperial 
Club (4). When a notice is required in law it is clear that 





1. (1828) 8 B & C 350:108 E R 1073. 2. (1896) 1 Ch. 788 at 796. 
3, (1916) I L R 40 M 41:33 ML J 348. 
4. (1920) 2K B 523. 


Liv] THE MADRAS LAW JOURNAL REPORTS. 145 


such notice has to give reasonable particulars as to the business 
to be transacted at that meeting. In this case the subject to be 
transacted at the meeting was stated as follows:— 

“To report on and discuss the matters concerning Mra. Young and 
Mrs. Lawrence” 
and it was held that this notice was insufficient. It was held 
by Lord Sterndale, M. R, and Warrington, L». J.» that this 
notice was insufficient. Warrington, L. J., observes: 

i “To my mind that notice was not sufficient notice. The meeting 
convened in accordance with it was not a meeting specially convened for 
the purpose of considering a particular thing, namely, whether or not Mrs. 
Young should be recommended to resign.” 

In the present case the appointment of additional trustees 
to the temple is a matter of great importance and this should 
not have been done without proper notice to the members of 
the committee. We think that the Subordinate Judge was 
right in holding the appointment of additional trustees as 
invalid as the notice of the meeting in which the appointments 
were made did not state that this was the subject to be taken 
into consideration. The appeal fails and is dismissed with 
costs. ° 

As regards the memo. of objections we do not think 
sufficient cause is shown to interfere with the order, of ° the 
Subordinate Judge as regards costs, regard being Mad to the 
unsatisfactory state of affairs in this temple. . 

NaS: o Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


[IN THE ORDINARY ORIGINAL CIVIL JURISDICTION. ] 





PRESENT :— MR. JUSTICE VENKATASUBBA Rao. 


C. Singara Mudaliar sas Plaintiff 
j v. f 
M. Govindasarni Chetti and others ... Defendanis.. 


Civil Procedure Code, O. 6, R. 17—Amendment of plaint—Swit original- 
ly filed in the City Cwil Cowrt—Tronsfer of mit to High Court wunder 
clause 13 of the Letters Patent (Madras)—Application for amendment of 
ploimt—Effect of amendment to convert suit into pone not cognisable by 
City Civil Court—Amendment, if can be granted. 

Where a suit which had originally been filed in the City Civil Court 
was transferred to the High Courteunder clause 13 of the Letters Patent 
(Madras), an application to amend the plaint, the effect of granting which 


#C. S. No. S64 of 1927. 22nd November, 1927, 
R—19 


medan 


Gorindasami 
Chetti. 
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will be to convert the suit into one which the City Civil Court would have 
had no jurisdiction to try, cannot be granted by the High Court. 

Annie Besant v. Narayaniah, (1914) L R 41 I. A. 314:I1L R 38 Mad. 
£07 :27 M L J 30 (P. C.) referred to. 

C. R. Rajagopalachan for plaintiff. 

K. Varadachars and O. P. Srinivasan for defendants. 

The Court delivered the following 

JUDGMENT :—The pldintiff applies for permission to 
amend his plaint, but the application, in my 
opinion, cannot be granted. The suit was hleu u.iginally in the 
City Civil Court, Madras, and he applied under cl. 13 of the 
Letters Patent that it might be removed to, and tried by this 
Court, in the exercise of its extraordinary Original Civil Juris- 
diction. An order, I understand, was accordingly made. The pre- 
sent application has been argued on the footing that the effect of 
the proposed amendment would be to convert the suit into one 
which the City Civil Court (the forum originally chosen by the 
plaintiff) would Have no jurisdiction to try. In the circum- 
stances, can the amendment be allowed? In Annie Besant v. 
Narayaniah (1) it was held that the powers of the High 
Court, in dealing with Suits transferred under clause 13 of the 
Letters Patent, would be the powers which, but for the trans- 
fer, might have been exercised by the Court, from which the 
transfer Was made. (See page 820). The test then is, if 
this amendment was applied for in the City Civil Court, could 
that Court have granted it? I conceive that no Court will 
permit a plaint to be so amended as to oust its own jurisdiction 
to,try the suit. The powers of the High Court under 
clause 13 being those of the City Civil Court itself, it follows 
that the amendment cannot be allowed. 

Another test may be applied. If the plaint in the form, 
which it would take after the amendment, had been filed in the 
City Civil Court, then that Court would have had no jurisdic- 
tion, and no order under clause 13 could have been made. It 
has been held under S. 25 of the Code of Civil Procedure of 
1882 (corresponding to S. 24 of the present Code), that a 
transfer cannot be made from one Court to another under that 
provision, unless the suit has in the first instance been brought 
in a Court having Jurisdiction; such an order if made is void. 
Peary Lal v. Komal Kishore (2); Ledgard v. Bull (3). 

1, (1914) L R 41 I A 314 : I L R'38 M 87 :27MLJ30 PO. 
2. (1880) ILR6CBH. 
. 3. (1886) IL RY AN, 191:L R 13 I A 134-(P. C). 
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There is no reason to suppose that a different principle would 
be applied in the case of applications under clause 13 of the 
Letters Patent. It is therefore evident that the plaintiff hav- 
ing in the first instance chosen the City Civil Court as the 
forum, he cannot now enlarge and alter the scope of his suit, 
in such a way, as to render that Court incompetent to try it 
for want of jurisdiction. 

The application is dismissed, “but, in the circumstances, 
I make no order as to costs. 


N. S. Application dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—Mr. Justice MapHAVAN Nam AND Mr. 
JUSTICE CURGENVEN. 


The Municipal Council, Cuddalore ... Petitioner* (2nd Deft.) 
v. 
M. C. Krishnan Nambiar and others ... Respondents (Plain- 
tiff and 1st Defendant). 

Madras District Municipalities Act (V of 1920), Ss. 93 (3), 354 (2) 
and Schedule IV, R. B—Person residing successively ond holding appoint- 
ments for more thom sixty days in two Municipalities in a half-year—Levy of 
profession tax first by the second Municipaliiy—Subsegueni levy of t8x by 
the first Municipaltty—Payment of tax to the two Municipalitig3}— Suit for 
refumd—Liabiltty of the first Municipality to refund the amomni of tax 
equal to that collected by the second Municipality—Mointoimability of sèi. 

During the first half of a year the plaintiff successively resided and 
held appointmerfts for more than sixty days within two Municipalities. 
Although he had rendered himself liable to pay profession tax to the first 
Municipality, no demand was made upon him until several months after he 
had left that place, and after a similar demand had been made upon him by 
the second Municipality. He paid the tax demanded of him by the second 
Municipality. Later again the first Municipality compelled him to satisfy 
its own demand. He thus paid profcasion tax twice over and brought the 
suit, impleading both the Municipalities as defendants, for recovery of the 
amount paid to either of the Municipalities. 

Held, that S. 93 (3) of the Madras District Municipalities Act applied 
to the case and that the plaintiff was liable to pay to the first Municipality 
only the difference between the tax levied by that Municipality and that 
levied by the second Municipality, and that therefore the first Municipality 
must refund the amount of the tax equal to that gollected by the second 
Municipality. 

Held also that the suit was not barred either under R. 28 of Schedule 
IV of the Act which has reference only to an assessment which the Munici- 
pality is empowered by the Act to make, or under S. 354 (2) of the Act, 


*C. R. P. Na 1156 of 1925. 2ist July, 1927. 





The 
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Krishnan 
Nambiar. 


Gurgenven, J. 
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which has reference only to a case where the provisions of the Act have 
been in substance and effect complied with. 

Petition under Ss. 25 of Act IX of 1887 and 107 of the 
Government of India Act praying the High Court to revise 
the decree of the Court of the District Munsif of Chidambaram 
in $. C. S. No. 333 of 1925. 

T. S. Ngfaraja Pillos for petitioner. 

S. R. Dikshit and V. P. Karunakaran Nambiar for 
respondents. 

. The judgment of the Court was delivered by 

Curgenven, J.:—This is a Civil Revision Petition 
presented by the Cuddalore Municipal Council against 
the judgment of the District Munsif of Chidambaram in S.C. 
S. No. 333 of 1925 on his file. The plaintiff in that suit, 
Mr. M. C. Krishnan Nambiar, is a District Munsif, and 
during the first half of the year 1923-1924 he successively 
resided and-held appointments for more than sixty days within 
two Municipalities—those of Cuddalore and Chidambaram. 
Although he had thus rendered himself liable to pay profession 
tax to the Cuddalore Municipality, no demand was made upon 
him until several months after he had left, and after a similar 
demand had been made upon him in Chidambaram. Eventually 
he paid the tax demanded of him by the latter Municipality, and 
later again the Cuddalore Municipality compelled him to satis- 
fy its own demand. He thus paid profession tax twice over. 
In the suit in which he mfade both Municipalitigs defendants, 
the lower Court has decreed the refund to him by the Cudda- 
lore Municipality of Rs. 13-2-0, being equal to the amount 
of the payment made to the Chidambaram Municipality. The 


‘full tax payable to the Cuddalore Municipality was a little more 
‘than Rs. 15-50 and he was found liable for the difference. 


_. The point for decision thus is whether if a person who 


becomes successively liable in a single half-year to pay pro- 
fession tax in two Municipalities pays it in the second, he 
zcquires exemption from liability to pay it in the first The 
answer depends upon the construction of Subsection (3) of 
S. 93 of the Madras District Municipalities Act (V of 1920) 
which runs as folfows: 

| “No person who shall prove that he has paid the sum due on account 
of the profession tax levied amder this Act, or under the Madras City 
Municipal Act, 1919, or to any tax of the nature of a profession tax impos- 


‘ed under the Indian Cantonments Act, 1910, for the same half-year in any 


other.Municipality or Cantonment in the Madras Presidency shall be liable 


Liv] THE MADRAS LAW JOURNAL REPORTS. 149 


by reason merely of change of business, appointment, residence, or place of 
business to pay to any Municipal Council more than the difference between 
such sum and the amount to which he is otherwise liable for the profession 
tax for the half year ander this Act.” 


This provision is followed by three illustrations, the first 
two of which refer to the ordinary case where a person, having 
paid tax in the first Municipality, is exempt, up to the sum so 
paid from paying again in a second.” The third illustration 
is upon a different point. But although the more common 
application of the sub-section may be to cases of this nature, 
we are im agreement with the learned District Munsif that its 
items are wide enough to cover the converse case illustrated by 
the facts now under consideration. Applied to those facts, 
what the sub-section says is that no person who shall prove 
that he has paid the sum due on account of profession tax for 
the same half-year in the Chidambaram Municipality shall be 
liable by reason merely of change of business, appointment, resi- 
dence, etc., to pay to the Cuddalore Municipality more than the 
difference, if any, between the Cuddalore tax and the Chidam- 
baram tax; and it makes no difference, in our view, whether 
the assessee resided and held his appdintment first in the one 
Municipality or first in the other. The phrase “by reason 
merely of change of business, appointment, residencé, or 
place of business” applies equally to either case. e Had the 
intention been, as contended by the petitioner, to restrict exequp- 
tion from payment to tax payable in the second Municipality 
by virtue of» payment madé in the first, there would have been 
no difficulty in so wording in the provision. The intention 
seems rather to be that in no circumstances where a transfer 
of residence and occupation has taken place shall a person have 
to pay the tax twice over. We are not concerned with the 
propriety of this rule once it is clear that it is correct law. 
But it has at least the merits of encouraging promptitude and 
vigilance on the part of a Municipal collecting agency and of 
protecting an assessee against delayed claims. 

An attempt has been made to base a further point—that 
a suit of this nature does not lie—upon the terms of R. 28 of 
Schedule IV of the Act. That rule, which says that 

“ihe assessment or densnd ot any tari when nb -appeal a made :a5 
hereinbefore provided, and the adjudication of an appeal by the Council 
shall be final”, < 
clearly has reference to an assessment or demand which the 
Municipality ‘wag empowered by the Act to make.: - 


The 
Municipal 
Council, 
Cuddaloie 
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Under Sub-section (2) of S. 354 a suit against a Munici- 
pality to recover money is only barred if the provisions ‘of 
the Act have been in substance and effect complied with; and this 
condition was not fulfilled in the present case. We accordingly 
dismiss the Civil Revision Petition with costs (one set). 

N.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice TIRUVENKATACHARIAR. 





Rangasami Aiyangar ... Petitioner* (Defendant) 
v. 
Somasundaram Chettiar ...  Respondeni (Plaintiff). 


Limitation Act, Ss. 19, 20, 21—Co-obligors—Authoriiy of one of, to 
make payment or sign endorsemeni so as to bind the others—Inference 
from conduct of—Circumstances justifying—Evidence Act, S. 91—Promts- 
sory note—Jomt and several liability of executants under—Oral agreement 
splitting up, into several liability om part of each to payee—Proof of— 
Admissibility. 

In a case in which a promissory note was executed by several persons, 
cone of them made a part-payment within 3 years of the execution of the 
note and duly endorsed it on the same. More than 3 years after the date of 
the note, but within 3 years of the date of the said part-payment, another of 
the e&kecutants of the note made a second part-payment which was duly 
endorsed onthe note by him. Within 3 years of the date of the second 
part-payment, a third part-payment was made by the two executants who 
made the first two part-payments and by two other executants, the pay- 
ment being duly endorsed on the note by all the four. 

Held, that the person who made the second endorsement must by his 
comduct be deemed to have ratified the first payment, that the persons who 
made the third endorsement must by their conduct be deemed to have held 
themselves as still bound under the promissory note by reason of the two 
prior endorsements evidencing part-payments which had already been made, 
and that the persons who made the first two payments and endorsed them 
on the note must be deemed to have been duly authorised in that behalf 
by the two new executants who joined in making the third payment for 
the purposes of Ss. 19 and 20 of the Limitation Act. e 

Semble : An oral agreement whereby the joint and several liability 
of the executants of a promissory note for the balance due on it is split up 
with the consent of all parties into a several liability on the part of each 
of the executants to the payee of the note is not obnoxious to S. 91 of the 
Evidence Act. š 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the, Court of the District Munsif 
of Karur in S. C. S. No. 626 of 1925. 


*C. R. P. No. 1112 of 1925. 24th August, 1927. 
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K. S. Krishnaswami Aiyangar for petitioner. 
N. Rajagopalachariar for respondent.’ 
The Court delivered the following 


JupGMENT :—The defendant is the appellant. The suit 
was brought upon oral agreement entered into between the parties 
on or about the 18th May, 1925, by which the defendant 
agreed to pay Rs. 55 to the plaintiff in satisfaction of his liabi- 
lity to the plaintiff under a promissory note which had been 
executed in plaintiff's favour by the defendant and some others 
jointly on the 31st July, 1915, for Rs. 300. The plaintiff's 
case is that the executants of the promissory note including the 
defendant made several payments towards the amount due on 
the note and after giving credit for such payments there remain- 
ed some balance due to the plaintiff and that four of the execu- 
tants of the note agreed each to pay a certain amount to the 
plaintiff severally in discharge of their joint debt and that in 
accordance with such arrangement the defendant promised to 
pay the plaintiff Rs. 55 the suit amount. The defendant in his 
pleadings denied the oral agreement as true. He contended 
also that, even if proved, it was invalid under S. 25 of the 
Indian Contract Act as the debt due under the prior promissory 
note was barred by limitation and therefore the agreement by 
the defendant to pay a barred debt will be valid only if it is in 
writing. The learned District Munsif found the oral agree- 
ment sued on was true. He also» found that the defendant’s 
liability undef the prior promissory note Ex. A was not barred 
by limitation and upon this finding he gave a decree for the 
plaintiff for the amount claimed. In this petition both the 
findings are contested by the defendant. As regards the 
factum of the agreement it is a question of fact and the finding 
of the District Munsif cannot be questioned in this petition. 
The only point which is pressed on his behalf is that so far as 
the defendant is*concerned the prior promissory note had become 
barred by limifation and that therefore the oral agreement which 
is sued on is not enforceable having regard to S. 25 of the 
Contract Act. The prior promissory note is Ex. A, dated the 
31st July, 1915. It was executed by six persons of whom the 
defendant is one, being the second executant of the promissory 
note. There are three enddérsements of part-payments made on 
the promissory note. The Ist’is dated 12th June, 1916, and 
it evidences a payment of Rs. 250. That payment was by 
Ramaswamy Dikskitar, the first of the executants. The 2nd 
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endorsement is dated the 11th June, 1919, for the payment of 
Rs. 2 and it is signed by another executant Venkataramana 
Aiyar. The third endorsement which is dated the 24th May, 
1922 was for a payment of Rs. 5 towards interest and it was 
signed by the defendant and three others. It will be seen that 
each of the successive endorsements was made within the period 
of limitation prescribed for, a suit on the note and that the oral 
agreement on which the present suit is brought was made with- 
in three years from the date of the last endorsement on the note. 
The contention which is urged on behalf of the defendant is 
that the prior endorsements made on the note (A-1 and A-2) 
which were not made by the defendant but by some of his co- 
obligors cannot operate as against him to save the promissory 
note from the bar of limitation either under S. 19 or S. 20 of 
the Limitation Act, and his own endorsement of payment of 
interest having been made long after the period of limitation 
for-a suit on the note had expired, does not fulfil the require- 
ments of those sections and cannot therefore save limitation as 
against him. The District Munsif overruled that plea and in 
my opinion he was right in doing so. Under Ss. 19 and 20 of the 
Limitation Act, part-payment or acknowledgment of a debt 
must, in order to save the debt from limitation, be made by the 
person liable to pay the debt or by his agent duly authorised in 
this behalf. S. 21 further provides that nothing in Ss. 19 - 
and 20 shall render one of several joint contractors chargeable 
by reason only of a written acknowledgment signed or of a pay- 
ment made by or the agent of, any other or offers of them. 

Where nothing more appears than that one of several co-obligors 
has made a payment, or an acknowledgment of liability, such pay- 
ment or acknowledgment will not save limitation against the 
other obligors of the debt. It has to be shown that he made 
such payment or acknowledgment not only on behalf of himself 
but also as the duly authorised agent of his co-obligors. Such 
authority however need not be express; it may b€ inferred from 
the conduct of several co-obligors. In this case there were 
three successive endorsements. The 2nd endorsement A-2 was 
made more than three years after the date of the pro-note and at 
a time when in the absence of authority on the part of the co- 
obligor who made the first payment the suit as agamst the rest 
would be barred. It must be held that the person who made a 
second endorsement did by his cénduct ratify the prior payment 
of Rs. 250 which had already been made and the payment of 
which was endorsed on the pro-note on the 12th June, 1916. So 
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also when the 3rd endorsement was made on 24th May, 1922, by 
the four executants including the defendant, the only reasonable 
inference to be drawn from their conduct is that they held them- 
selves as still bound under the promissory note by reason of the 
two prior endorsements evidencing part payments which had 
already been made to the plaintiff therefor. Of the four per- 
sons who have signed the endorsement A-3,, Ramaswami 
Dikshatar had made the first payment which was endorsed on the 
12th June, 1916, and another namely Venkataramana Aiyar 
made the second payment which was endorsed on the 11th June, 
1919, and the defendant and another for the first time signed in 
the last endorsement A-3 which purports to be for payment of 
interest. On these facts it must be held that the defendant and 
the other co-obligor who for the first time made a payment for 
interest and signed the endorsement A-3 adopted the previous 
payments as made on their behalf also; the persons who made 
those payments and endorsed them on the note must be held 
therefore to have been duly authorised in that behalf by the de- 
fendant for the purposes of Ss. 19 and 20. In a similar case 
it was so held by Hannay, J., see Ammamalai Pattar v. Natesa 
Aiyar (1). I am therefore of opinion that as against the de- 
fendant the promissory note Ex. A was not barred at the.date 
of the oral agreement on which the suit is brought. It follows 
therefore that the oral agreement is not void under S. 25 of 
the Indian Contract Act. 


The applicant wants to raise a hew ground, namely, that the 
oral agreement sued on cannot be set up as it amounts to „a 
variation of the written contract embodied in Ex. A and “as 
proof of such agreement effected only orally is barred under 
S. 91 of the Evidence Act. This point was not raised either 
in the lower court or even in the grounds of the application and 
it is raised for the first time now. The plaintiffs case is that 
the joint and several liability of the executants under the pro- 
missory note for the balance’ due on it was split up with the con- 
sent of all parties into a several liability on the part of each of 
tlle executants to the plaintiff. I do not see how this arrange- 
ment is obnoxious to S. 91 of the Evidence Act. Further I 
am not prepared even if the point is arguable to allow the plain- 
tiff to raise such a technical plea for the first time at this stage 
of the case. The application j js dismissed with costs. 


A. S. V. - Petition dismissed. 


“e 1. (1914) M. W. N. 72. 
R—20 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Drvaposs. 
Muniswami Mudali and 
another mee Petitioners* (Petrs.-Defts. 2 & 3) 
v. 
Meenakshi Ammal . Respondent (Respt.-Plff. a 

Order—Petition—Order on, sirda petition—Falidity. 

The order passed on a petition should be one either allowing it or 
dismissing it. An order stating that the petition will be recorded is no 
order at all. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the Order of the Court of the District Munsif 
of Vellore in I. A. No. 898 of 1925 in O. S. No. 417 of 1924. 

P. S. Narayanaswami Aiyar for petitioners. 

A. Ramachandra Atyar for respondent. 

The Court delivered the following 

JUDGMENT :—This is an application to revise the 
order of the District Munsif of Vellore. The order is * the 
petition will be recorded.” This is no order at all. Such an order 
should not have been passed on any petition. The District 
Munsif should have either allowed the petition or dismissed it. 
The,order is therefore set aside and he is directed to hear the 
petition on the merits and dispose of it. 

Costs’ of this application will abide the result. 

TA. S.YV., Order set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 
° PRESENT — MR. Justice WALLER AND MR. JUSTICE 
MADHAVAN Narr. 
Edavalath Potayur Manakkal 
Maheswaram Nambudripad Kar- 
navan and Manager of the Illom ... Appellanit (Respond- 
ent) 
v. 7 
Thiruvazhiyot Velappa Menon ... Respondent (Petitioner). 
Civil Procedure Code, O 21, R. 17 (1)—Amendment of execution 
application mhen within scope of—Effect—Sub-rule (2) of R. 17—Effect. 
On the last day of the 12th year from the date of a decree, an applica- 
tion for the execution thereof was presented, in which application, however, 
the ngme of the legal representative of the judgment-debtor was not correct- 
ly entered. The defect was not, owmeg to the destruction of the previous 
*C. R. P. No. 480 of 1926. 19th October, 1927. 
tC. M, S. A. No. 161 of 1925. ~4td May, 1927, 


£. 


e 
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records in the Moplah rebellion, detected at once. The notice of thé execu- 
tion application directed to the person named in it as the legal representative 
was returned with the endorsement that he was dead. Then the decree- 
holder applied for amendment of the execution application by substituting 
the correct name. The Court, which only then became aware of the defect, 
allowed the amendment. Then it was more than 12 years after the decree 
under execution. 


Held, that the amendment fell within the scope of O., 21, R. 17 (1), 
Civil Procedure Code, and that, therefore, by virtue of sub rule (2) of the 
said rule, the application as amended must be deemed to have been one 
in accordance with law presented on the date when it wes first presented. 

Parties should not be made to suffer by reason of the failure of the 
Court to check the correctness of the entries in their execution applications. 

Appeal against the order of the Court of the Subordinate 
Judge of South Malabar at Calicut, dated 27th July, 
1925, in A. S. No. 22 of 1925 (A. S. No. 335 of 1924 on 
the file of the District Court of South Malabar) preferred 
against the decree of the Court of the District Munsif of 
Parapanangadi in E. P. No. 591 of 1923 in O. S. No. 521 
of 1907 (A. S. No. 634 of 1909, S. A. No. 85 of 1909, 
C. M. P. No. 663 of 1914, A. S. No. 783 of 1914 and 
A. S. No. 70 of 1915). . 

K. Kuttikrishna Menon for appellant. 

P. S. Narayanaswami Aiyar for respondent. . 

The Court deliyered the following . 

JUDGMENT :—The legal representative of the *judgment- 
debtor is the appellant. The question for decision is whether 
the execution application presented by the respondent on 4th 
April, 1923 i8 barred by limitation. The facts are these: The 
original judgment-debtor, one Narayanan Nambudripad, died. 
On his death, execution was taken in 1917 against his legal 
representative, Vasudevan Nambudripad. He also died. In 
1920 by Ex. B execution was then taken against his legal repre- 
sentative Maheswaram Nambudripad. This execution peti- 
tion was dismissed for non-payment of batta for notice. The 
petition out of” which this Civil Miscellaneous Appeal arises 
was presented on 4th April, 1923, within 3 years from the last 
application and on the last day of the 12th year from the date 
of the second appeal decree. In this application the respondent 
showed the deceased Vasudevan as the counter-petitioner and 
not Maheswaram as he should have done. The notice was 
returned with the endorsefnent that the counter-petitionef’ was 
dead. Then the petitioner “applied for amendment of the 
execution application by substituting the name of ‘Maheswaram 
for that of the deceased Vasudevan, -The amendment wag 
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allowed on 6th July, 1923 when it was more than 12 years 
after the decree in the Second Appeal. 


The last execution application presented on 4th April, 
1923 was admittedly infructuous as nothing could be done in 
pursuance of it, as it was presented against a dead man and 
not against the proper living legal representative. If the 
substitution of the present’ appellant’s name is valid under the 
provisions of sub-rule (1) of R. 17 of O. 21 of the Code 
of Civil Procedure, then, by virtue of sub-rule (2), the appli- 
cation as amended must be deemed to have been an application 
in accordance with law, and presented on the date when it 
was first presented and therefore not barred by limitation. If 
the amendment does not, however, satisfy the requirements of 
the said rule, then, the appellant’s name having been substituted 


“only on 6th July, 1923 the execution petition under appeal can 


be deemed to have been presented against him only on 6th 
July, 1923 when 12 years had elapsed after the passing of the 
decree and is so barred, is the argument ee on behalf of 


the appellant. 


Under O. 21, R. 11 (2), cl (8) every application 
for execution shall contain among other particulars the names 
of the persons against whom execution of the decree is sought; 
under O. 21, R. 17, cl. (1), Civil Procedure Code, the Court 
sHall ascertain whether the requirements laid down in R. 11 
have been complied with; if not complied with, it is open to 
the Court to reject the application or to allow the defect to be 
rectified . 


In the present case the name of the legal representative 
was not correctly entered in the application for execution. On 
this ground the Court could have either rejected it at once or 
allowed ‘the defect to be remedied; but the Court did not de 
tect the defect on account of the destruction ef the previous 
records due to the Moplah rebellion. If the records had 
been available there can be no doubt that the Court would have 
adopted either of the courses mentioned above. The atten- 
tion of the Court, „however, was drawn to the defect later by 
the application: for amendment already referred to and the 
amendment asked for was allowed: by the Court. Parties 
should not be made to suffer by reason of the failure of the 
Caurt to check the correctness of the entries in their execution 
applications. See the principle of the decision in Vemuri 
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Pitchayya v. Raja Yarlagadda Ankineedu (1). The dictum 
of Jackson, J., in Sankaran Nair v. Ambu (2) relied on by the 
applicant no doubt supports him to a certain extent, but that 
is in conflict with the decision of the Bench in Vemuri Ptichayya 
v. Raja Yarlagadda Ankineedu (1). Further we may point 
out that the failure to furnish a list of immoveable and move- 
ble properties by the decree-holdgr stands altogether on a 
different footing. 

It is true that the lower Court is wrong in ascribing 
decree-holder’s mistake to the destruction of his vakil’s records 
during the rebellion. |The evidence shows that the prior appli- 
cation was in the office of his vakil and that by the exercise of 
some care and diligence the mistake could well have been avoid- 
ed. It is, however, not shown that the mistake was other- 
wise than bona fide. Evidently the error must have crept in 
on account of an oversight. 

In these circumstances we think the amendment fell within 
the scope of O. 21, R. 17, cl. (1) of the Code of Civil Pro- 
cedure and therefore by virtue of sub-rule (2) the application 
as amended must be deemed to have been one in accordance 
with law presented on the date when it was first presented. 

In this view we agree with the learned Subordinate 
Judge and hold that the present application is not barred by 
limitation. The appeal against appellate order fs dismissed 
with costs. : 

A. S. V. . Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. nee RAMESAM. 
Meenal sa Petitioner* (Plaintiff) 
v. 
Govindasami Naidu ... Respondent (Deft.). 
Reviston—Small Couse Revision—Question of fact—Interference in case 
of—Conditions 6 
The High Courts power.to interfere in Small Cause Revision on a 
question of fact is confined to cases in which the judgment of the Court 
below is obviously wrong and perverse. 

Petition under S. 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the Subordi- 
nate Judge of Sivaganga in S. C. S. No. 174 of 1925. 

A, Sundaram Atyar ‘for petitioner. 

P. N. Marthandam Pillai for respondent. f 
~C. R. P. No. 1355 of 1926. 4th March, 1927. ~ 

1. (1923) 45% L J 651. 2. (1925) 49 ML J 699. - 
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The Court delivered the following 

JUDGMENT :—The question is whether Ex. A is genuine. 
This is a question of fact. The learned vakil for the petitioner 
argued that the Subordinate Judge’s appreciation of the 
evidence was influenced by his erroneous conception of the 
law relating to a vendor’s covenant as to title, but I am not 
satisfied that there is anything erroncous in the Subordinate 
Judge’s statement of the law. The vakil also argued that 
the Subordinate Judge’s statement about the ink of the signa- 
tures of the two attesting witnesses is not correct though the 
difference in ink is not quite convincing to me that the origin 
of the document is suspicious. I cannot say there is no differ- 
ence. Similar remarks apply to the Subordinate Judge's 
statement about the last sentence in the document and to the 
last+four lines and middle four lines being written closely. 

It may be that the High Court has power to interfere in 
Small Cause Revision even on the question of fact, Nathuram 
Shivnarayan v. Dhularam Hariram (1), but that can apply 
only in a case when the Lower Court’s judgment is obviously 
wrong and perverse anf only one conclusion is possible. I 
am not able to say that here. 

The Civil Revision Petition is dismissed with costs. 

A. S°V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
e PRESENT :—MR. Justice WALLACE. 


[Reference under S. 429, Cr. P. Code, on a difference of 
` opinion between Madhavan Nair and Jackson, JJ.) 


The Public Prosecutor ae i Appellani* 


v. 
V. M. Ratnavelu Mudali aren ; Accused . 
Petroleum Act (VIII of 1899), Ss. 5 and 15—Transport license—Possession 
or keeping of petrol for the process of and during the transport tf included in 
—Such possession or keeping if an offence under Ss 5 and 15 of Act. 


The accused held a license for storage of 500 gallons of petrol and. 


had a store for that quantity at Katpadi. He was the agent of the 
Burma Oil Company and as their agent also held a transport license for 
transport of petrol without limit of quantity..On the evening of 28th Novem- 
ber, 1926 he took delivery at the Katpadi railway station of 1,000 gallons. 


*Criminal Appeal No. 224 of 1927. 28th September, 1927, 
oe 1. (1920) I L R 45 B29. Y 


fe 
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He carried those to his premises, put 500 in store, disposed of another 
100 before dark, and kept the remaining 400 in bandies on his premises 
overnight with a view to transporting them in the morning to Vellore and 
Madanapalle for which places he had booked orders. At 10 AM. on 
the 29th morning the Police visited the premises and found the 400 gallons 
In excess. 

ija kna eee en ae ee Ona ieee under Ss. 5 and 
15 of Act VIII of 1899. 

The possession of the excess petrol during the halt" overnight was 
not the “keeping” of petrol within the meaning of S, 5 (1) of the Act. A 
license to transport includes permission to possess or keep for the 
process of and during the transport. The halt in this case was during and 
in the process of transportation and the possession of petrol during that 
period is therefore not an offence. 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the 
Joint Magistrate of Tiruppattur in Calendar Case No.148-of 
1926 on his file. 

K.N. Ganapathi for Public Prosecutor. 

V. L. Ethiray for accused. 

The Court delivered the following 

JUDGMENTS :—Jackson, J. :—Appeal by Government against 
the acquittal of accused in Calendar Case No. 48 of 1926 
by the Joint Magistrate, Tiruppattur. 

Accused holds a license to possess 500 gallons of sete 
at Katpadi. On the evening of 28th November, 1926 he took 
delivery of 1,000 gallons at Katpadi railway station. At 10 atm. 
on the 29th November, 1926 his premises were visited by 
the Police ahd he was found to be in possession of 900 gallons. 
His brother who was examined on his behalf (D.W. 1) ex- 
plained that 500 gallons were to be retained at Katpadi, and 
400 gallons were for despatch to Vellore and Madanapalle. 

The learned Magistrate acquitted the accused on the ground 
that 

“the quantity in excess of the amount allowed by his license, 
400 gallons, was*really intended for distribution and not for possesston, 
and was therefore covered by his transport license. His temporary 
possession of the excess quantity for a few hours was inevitable in the 


circumstances and does not amount to the possession contemplated in 
S. 15, Act VIII of 1899”. 


If a licensee is found to be keeping qttantity of petrol upon . 


his premises in excess of the licensed amount he infringes 
S. 5 (1) of the Act. 3 


“No quantity of dangerous petroleum exceeding forty gallons shall 
be kept by any one person or on the same premises except under a license, 
etc.” `e 
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‘ It is no excuse in such circumstances to plead that the 
petrol thus kept is “for distribution”. Petrol is always kept 
for distribution, and if it were held that S. 5 does not cover 
petrol kept for distribution no one need ever take out a license. 


When he says that the possession is therefore covered by 
the transport license, the learned Magistrate does not appear to 
be referring to any specific’ document. Nothing of the sort 
was exhibited by the accused and though this Court adjourned 
the case for this purpose nothing is forthcoming. He seems 
to mean that the accused had power to license the transport of 
the petrol from Katpadi to Vellore and to Madanapalle. 
Strictly speaking, the accused should have issued a transport 
license to remove the 1,000 gallons’ from Katpadi railway 
station to his Katpadi depot, and then he should have issued a 
license for 200 gallons to be removed north to Madanapalle, and 
for 200 gallons to be removed south to Vellore. As the 
Police intervened hefore these supplies were despatched to’ either 
place probably no licenses were actually issued. 


- The reference to thé license, or rather the power to license, 
is all part of the Magistrate’s argument that possession with the 
intentton to distribute is not possession under S. 5 of the Act. 
The accuséd in his opinion intended to license consignments to 
Vellore and to Madanapalle, and had the power to do so ; and 
from. the time that he took delivery at the railway station until 
he removed the petrol respectively to Vellore and to Madana- 
palle there was merely the act of transport and not the act of 
possession. In answer to this contention it is only necessary 
to repeat that if taking from the railway station, keeping at the 
depot and removing to the market, are all mere incidents in the 
act of transport, there would be no need for any one to take out 
a license for keeping. 


But the Magistrate may intend his theory ‘only to apply 
to “the temporary possession of the excess quantity for a few 
hours”. He may mean, that is to say, that the ‘intention to 
distribute’ by itself is not enough to excuse the keeping of an 
excess quantity ; it must be intention to distribute coupled with 
the fact that the period of keeping is short. If the argument 
proceeds upon those lines, it is difficult to determine what 

periods may be said to be short enough or too long. Ifa man 
may. keep petrol in excess for 16 hours, may be for 32, or for 
64? It may be said that a mere halt in the proeess of transport 
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cannot be counted as keeping but, whatever force that idea may 
have, at any rate it has no applicability to the present case. 


A period from sundown till 10 o’clock next morning is 
not the ordinary halt of bandyman. ‘The true solution of the 
difficulty is to hold that, under the statute, a man, who 
possesses petrol and is not removing it, is keeping it. 


But in certain circurhstances, as for example, wayside halts, 
the infringement would be so entirely technical as to be nuga- 
tory and no authority would think of directing a prosecution. 
But there is obviously a very great difference between a way- 
side halt and keeping petrol in a depot for sixteen hours. In 
the latter case the-heinousness of the offence may be arguable, 
but, that the offence has been committed seems to admit of no 
doubt. ; 


As a further plea, the Magistrate holds that the possession 
besides being only for a few hours, was inevitable in the 
circumstances. There is nothing in the terms of the license 
to excuse “inevitable breaches”. Nor, as to what exactly the 
circumstances were, is there any finding and without a finding 
the term ‘inevitable’ is meaningless. A firm which has a depot 
licensed only to contain 500 gallons can avoid keeping an excess 
quantity in that depot by confining its consignments to 500 
gallons, provided that the depot is empty. And an agent who 
takes delivery of more gallons than he may lawfully keep in 
his depot caneavoid the infringement of his license by despatch- 
ing the petrol direct to the outlying markets from the railway 
station. In the present case no more than 500 gallons need have 
been consigned, and, as-1,000 were consigned, the accused might 
have despatched 500 straight to Vellore and Madanapalle. The 
infringement so far from being inevitable was eminently avoid- 
able. I should not consider that we were bound by this finding 
of ‘inevitability, because, on the evidence, it is perverse, nor 
do I consider that it has any force in law. 


To sum up. If a person licensed to keep 500 gallons keeps 
900 gallons of petrol in his depot, he commits an offence under 
Ss. 5 and 15, Indian Petroleum. Act (VHI of 1899). 


He may plead that he had not kept the excess quantity very 
long, and had not intended to, keep it much longer, but, this is 
only a plea of extenuation which cannot be regarded as a plea of 
acquittal. R 

R—21 
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The case on which the learned Magistrate relies, Swami- 
natha Adyar v. Emperor (1), does not traverse this view. In 
that case a person who had no depot dumped the petrol upon the 
railway platform and there and then sold it to customers. It 
was held that the accused would be guilty of unlawful 
keeping, if he had kept the petrol on the railway premises for 
a length of time -which would not be required in the ordinary 
course of business for purposes of distribution, but, appa- 
rently in that case the accused dealt out the cans to the various 
purchasers so promptly that the whole transaction was entirely 
one of removal. I do not think that this ruling would cover 
circumstances in which a longer period was occupied. 

Suppose, for instance, a man set up a sort of petrol shop 
on the platform, and spent 16 hours distributing petrol to 
customers, he would be held, I think, to be keeping petrol within 
the mischief of the Act. 

I would allow the appeal. The Public Prosecutor is only 
concerned with the interpretation of the law and does not press 
for a penalty. I would therefore inflict a nominal sentence of 
a fine of one rupee. But since the case will have to go before 
a third Judge, this is a mere expression of opinion. 

P _ Madhavan Nair, J. :—I have had the advantage of read- 
ing- ‘the judgment prepared by my learned brother. I regret I 


‘cannot-agree with his view. 


The facts of the case are admitted; and the learned Public 
Prosecutor has argued thesquestion of law on the findings of 
fact arrived at by the learned Joint Magistrate. 


The accused was found on the 29th November, 1925, to be 


in possession of 900 gallons of petrol of which he was admitted- 


ly entitled to keep 500 gallons as per license. The remaining 
400 gallons contained in 200 cans were received by him as sub- 
agent of the Burma Oil Company under a transport license for 
despatching them to Vellore and Madanapalle. It is not denied 
that this transport license entitled him to receive the petrol 
sent to him by the Burma Oil Company and to despatch it to 
various places. The 200 cans which were received on the even- - 
ing of the 28th November, were ready for despatch and were 
kept loaded in banflies for that purpose at 10 a. m. on the 29th 
when the Police made their surprise visit. It has been 
found that this excess quantity was really intended for distri- 
bution and its possession for a few hours was inevitable in the 


1. (1917) M W N 720. 
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circumstances. The correctness of the latter finding has not 
been questioned before us. Nothing has been suggested against 
the bona fides of the accused in this case. What is suggested in 
argument is that if, for purposes of legitimately transporting 
petrol covered by a transport license, it is inevitable that the 
agent should keep petrol with him temporarily for a few hours, 
then, unless he protects himself by a special license for such 
purpose, he will be guilty of possessing petrol in contravention 
of the Indian Petroleum Act and will be liable for prosecution 
under S. 15 (a). Neither the Act nor the Rules provide for 
any temporary’ storage license. 

The question for consideration is whether temporary pos- 
session of petroleum, which is inevitable in the circumstances 
and which is covered by a transport license, amounts to ‘posses- 
sion’ in contravention of the Indian Petroleum Act (VIII of 
1899), within the meaning of S. 15 (a). That section says: 

“Whoever in contravention of this Act or any of the rules there- 
under, _ imports, possesses or transports any petroleum” 
shall be liable to certain penalties. S. 5 (1) of the Act 
which refers to dangerous petroleum says: 

“No quantity of dangerous petroleum exceeding forty gallons shail 
be imported or transported or kept by any one person or on the, same. pre- 


mises, except under, and in accordance with the condition (if any) of, a 
license from the Local _Government”. À 


S. 11 which refers to the possession or ean of 
petroleum whtch is not dangerous states that 

“No quantity of petroleum exceeding five hundred gallons shall *b¢e 
kept by any one person or on the same premises, or shall be transported, 
except under, and in accordance with the conditions of, a license granted 
under this Act”. 

In Swamtnatha Atyar v. Emperor (1), in circumstances 
very similar to the present, it was held by Abdur Rahim and 
Napier, JJ., that for a prosecution-under S. 15 (a) for pos- 
session of petroleum in contravention of the Act, the posses- 
sion of the same must be such as to amount to ‘keeping’ with- 
in the meaning of S. 11, and that a person cannot be said to 
‘keep’ petroleum, if he distributed the same within a reasonable 
time of taking delivery by him. Thus laying down the law, 
the learned Judges stated that “It has to be found whether upon 
the evidence as produced at tlte trial, there was ‘possession’ or 
‘keeping’ within the meaning of Ss. 11 and 15 (a) on the part 
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of the accused of more than 500 gallons of petroleum” and for 
this purpose they remitted the appeal to the Sessions Judge. 
Tn the same case the learned Judges also point out that, if the 
agent had induced the railway authorities to allow him to keep 
the consignment exceeding 500 gallons on the premises for 
a length of time which would not be required, in the ordinary 
course of bystness, for the purposes of distribution, it would 
be ‘keeping’ or ‘possession’ within the meaning of Ss. 11 and 
15 of the Act. These observations clearly show that the 
question whether there was possession in contravention of the 
Act of the excess petroleum within the meaning of S. 15 (a) 
is really one of fact and has to be decided with reference to - 
the facts of each particular case. As I have said, it has been 
found here that the possession of the excess petroleum was 
inevitable in the circumstances of the case and this finding has 
not in any way been attacked. We should not attempt to 
minimise its effect by suggesting that the accused could have 
transported the petrol in a shorter fime or more satisfactorily 
by following any other method or by finding now that in the 
present case there «were no compelling circumstances. 
I am not dealing with the case on the assumption 
that, the ‘delay’ in this case was avoidable, because 
that plea has not been put forward by the Public 
Prosecutor. I think the finding amounts to this, 
tHat the accused was about to rémove the excess petrol for 


-purposes of distribution within a reasonable time after its 


receipt when the Police made a surprise visit. ° I think the 
kéeping of petroleum received under a transport license, for a 
short period which is incidental to, and necessary for, the dis- 
tribution of it cannot amount to ‘keeping’ or ‘possession’ within 
the meaning of Ss. 5, 11 and 15 (a). The question whether 
the period of time is short enough to be considered reasonable 
or too long to be considered unreasonable will have to be 
decided with reference to the particular facts ôf each case and 
this is precisely what is laid down in Swaminatha <Atyar v. 
Emperor (1). If this is not the correct view, I think 
transportation of petrol from one place to another 
for distributione to customers, which is perfect- 
ly legal under the Act, will become well-nigh 
impossible and the distributing agent, unless he is 
always on the move, will be liable to prosecution. Ss. 5 and 
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11 of the Act should not be construed as if they stood alone 
in the Act. We must give a reasonable interpretation to the 
provisions of the Act. 


_ In my view, this case is governed by the principle of the 
decision in Swammatha <Atyar v. Emperor (1). 
I would, therefore, uphold the order of acquittal passed by the 
learned Joint Magistrate and dismiss the appeal by the 
Government. 


By the Court :—Owing to the difference of opinion be- 
tween us, the case will be posted before the Chief Justice for 
passing orders under S. 429, Criminal Procedure Code. 

The case being posted before Wallace, J., the Court 
delivered the following 


JUDGMENT :—This appeal has been posted before me 
owing to a difference of opinion between Jackson, J., and 
Madhavan Nair, J. It is an appeal by Government against 
the acquittal of the accused by the Joint Magistrate of Tiru- 
pattur. The charge against him was illegal possession of 
petrol in excess of the quantity covered by his license to ‘keep’ 
petrol. 


The facts not disputed are that the accused holds a license 
for storage of 500 gallons of petrol and has a store for that 
quantity at Katpadi. He is the agent of the Burma Oil 
Company and, as their agent, also holds a transport license for 
transport of petrol without limit of quantity. On 28th 
November, 1925 evening he took delivery at the Katpadi rail- 
way station of 1000 gallons. He carried these to his pre- 
mises, put 500 in store, disposed of another 100 before dark, 
and kept the remaining 400 in bandies on his premises over 
night with a view to transporting them in the morning to 
Vellore and Madanapalle for which places he had booked 
orders. At fO a. m. on the 29th morning, the Police visited 
the premises and found the 400 gallons in excess. The case was 
argued before me, and I think also before the learned Judges 
of the Bench, on the footing that these 400 gallons were really 
intended for transport and would have been transported on 
that morning if the Police had not paid their visit. The question 
therefore resolves itself into this: Does a transport license 
cover a halt over night, say from sundown till 10 A.M. next 
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morning, so that the possession of petrol during that halt is 
not the ‘keeping’ of petrol within the meaning of S. 5 (1) of 
the Act. 


Now a license for the transport of petrol miust obviously 
include permission to be in possession of the petrol for the 
purpose of and during the process of transportation. It 
would be absurd to hold that, in addition to the license to 
transport, the transporter, e. g., the bandyman, must be in pos- 
session of a license, to keep petrol on his ‘premises’ or that 
every place at which he halts on his way must also possess 
a license to ‘keep’ petrol. A license to ‘keep’ petrol lays 
down stringent conditions as to the nature of the building, etc., 
and these cannot by any stretch of imagination be held appli- 
cable to a country cart or a motor lorry or a railway waggon. 
Also so long as Govenment does not lay down rules regarding 
the issue of temporary licenses to cover such temporary pos- 
session if they consider such possession illegal without a license 
of that nature or regarding the provision of licensed halting 
places which transporters must use, it is unreasonable to hold 
that the transporter carfhot, except on peril of prosecution, halt 
his consignment for a few hours over night in places which are 
not formally licensed to keep petrol. The transport of petrol 
during thé.night time obviously has its own dangers. There- 
fore it must be taken to be the law, and also is common sense, 
that a license to transport includes permission to possess or 
keep for the process of and during the transport. . 


““ Now if the transporter, the acctised in this case, had halted 
at any other place on his journey from the railway station to 
his destination from sundown to 10 a. M. with his consign- 
ment of petrol, I would not hold that this was such an unrea- 
sonable halt that it cannot be said to have been in the process 
‘of transport or can be said to constitute the possession of 
petrol during that halt a keeping of it within the meaning of 
S. 5 (1) of the Act. If then such a halt would not be an 
offence in regard to any other place, it cannot be an offence, 
because the place at which the bandies were kept was the 
accused’s own premises. The fact that he has a store for 
petrol there makes no difference. If a halt just outside his 
premises is no offence, it does not ‘become an offence if the 
halt is within the premises. The halt was during and in the 
process of transportation and the possession of petrol during 
that period is therefore not an offence, 4 
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I therefore agree with Madhavan Nair, J., and hold that 
no offence has been committed and I therefore dismiss this 
appeal. 

A. S. V. Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court pf Judicature at Bombay.) 


LORD CARSON, LORD DARLING AND LORD WARRINGTON OF 
CLYFFE. 


Ardeshir Bhicaji Tamboli ... Appellant* (Plamiff) 
v. 
The Agent, Great Indian Peninsula 
Railway Company, Bombay . Respondent Ditentmas: 


Indian Ratlways Act, 1890, S. 72—Risk Note, form H—Signature of 
agent n name of Firm—Effect of non-attestation of signaiure—Risk Note 


attaches wnmedtately on delwery and acceptance of goods—"Wilful neglect” j 


—Destruciton of goods by ‘fire. 

Under S. 72, Indian Ralways Act, 1890, an agreement (popularly 
known as a “Risk-Note”) limiting the liability of a railway company as 
Lailee of goods, delivered to it for carriage by railway, is required to be 

“in writing signed by or on behalf of the person sending or delivering to 
the railway administration the goods’. The appellant, who carried on busi- 
ness at Amalner in the name of Tamboli Brothers, delivered certain goods 
at the Amalner Station of the respondent company for transpprt to the 
appellant's business premises at Kurla. The risk-note in respect, of these 
goods bore the signature of Tamboli Brothers. It appeared, _ howeyer, 


name of the firm was ineffective, unless it appeared on the face of the 
document that the signature was affixed either by the sender of the goods 
himself or by the hand of an agent whose agency was disclosed. Held, 
oveiruling this objection, that, as it was plain on the evidence that the 
nephew, Jamsetji, had full authority to sign the name of the firm, it was 
unnecessary that he should. purport to sign it as agent. The signature in 
question was, thesefore, a sufficient compliance with the requirements. of 
the Statute. France v. Dutton, (L. R. 1891, 2 Q. B. 208) relied on. 

A form of Risk-Note (Form H) approved by the Governor-General 
in Council under S. 72, sub-section (2) (5), of the Indian Railways Act, 
1890, contained at the end of it space for the attestation of the execution 
of the ‘document by two witnesses. Held, that, elthough attestation by 
two witnesses was contemplated in the form as approved, such attestation 
was not an essential part of the form and was not a condition. precedent 
to the validity of the risk-note, inasmuch as the section does 
not provide that the agreement (i e, the risk-note) shall be attested, and, 
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while it requires that the form shall be approved by the Governor-General 
in Council, it does not entrust that functionary with the duty of providing 
for the attestation of the document. 

Where attestation of a document 1s, by law, obligatory and an easenial 
part of the document, quaere, whether the same person could both execute 
and witness the document. 

A risk-note, in the prescribed form (Form H) and duly signed, pro- 
tects the railway sompany from liability as soon as the goods are delivered 
to it for carriage and accepted ‘by the company. In other words, the 
risk-note attaches to the goods ummediately on such delivery and acceptance, 
and not merely from the time when the goods are actually despatched by 
the company to ther destination. Their lordships rejected as untenable 
the contention that “until the goods had been loaded on waggons for 
transport, or at all events until the railway company had given a receipt 
for the goods specifying that they were to be carried at the reduced rate 
the risk-note had no application to them, and the railway company were 
mere ordinary batlees of the goods”. 

Where, under the express terms of a risk-note (in Form H), the rail- 


_ way company was exonerated from liability for loss, etc, to goods, except 


where the loss was due to its wilful neglect, and there was (ın the present 
case) ample evidence of negligence on the part of the company, it was 
held that the company could not be made liable merely on this account, in 
the absence of evidence or finding of ‘wilful neglect’. The latter exprés- 
sion means that the act 18 done deliberately and intentionally and not by 
accident or inadvertence, but so that the mind of the person who does the 
act gees with it. R. v. Downes (L. R. 1875, 1 Q. B. D. 25) and R. v 
Senior [Ls R. 1899, 1 Q. B. 283, at pp. 290, 291 (Per Lord Russell)], 
relied on. ° 

e Goods delivered to the respondent company at Amalner for being 
carried to Bombay were, while lying on the station platform at Amalner 
awaiting transport, destroyed by ‘fre. It was found thah the respondent 
company’s servants had been guilty of neglgence. Held, that the com- 
pany was protected from liability by reason of the risk-note (Form H), 
and as ‘wilful neglect’ was negatived, it was unnecessary for their lord- 
ships to consider the effect of the final proviso to the risk-note which 
declared tier aha that “the term ‘wilful neglect’ be not held to include 
fire”. f 

Appeal (No. 17 of 1927) from a judgment and decree of 
the High Court, Bombay (Fawcett and Madgavkar, JJ.), dated 
the 5th October, 1925, reversing a decree of the Subordinate 
Judge of Dhulia, dated the 18th September, 1922. 

The material facts are given in their lordships’ judgment, 
and also in the judgments of the Court of Appeal, where the 
authorities are discussed at length. (See I L R 50 Bom. 284: 
28 Bom. L. R. 718). À 

The risk-note in question (Form H) is set out in the judg- 
ment of the Privy Council, and S. 72 of the Indian Railways 
Act, 1890, is given below for facility of reference :— 
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72. (Measure of the general responsibility -of a rail- 
way administration as a carrier of animals and goods). (1) The 
responsibility of a railway administration for the loss, destruc- 
tion or deterioration of animals or goods delivered to the 
administration to be carried by railway shall, subject to the other 


provisions of this Act, be that of a bailee under Ss. 152 and 161 . 


of the Indian Contract Act, 1872. 

(2) An agreement purporting to limit thht responsibi- 
lity shall, in so far as it purports to effect such limitation, be 
void, unless it | 

(a) is in writing signed by or on behalf of the person 
sending or delivering to the railway administration the animals 
or goods, and 

(b) is otherwise in a form approved by the Governor- 
General in Council. 

(3) Nothing in the common law of England or in the 
Carriers Act, 1865, regarding the responsibility of common 
carriers with respect to the carriage of animals or goods, shall 
affect the responsibility as in this section defined of a railway 
administration. 

Geoffrey Lawrence, K. C., and Ratkes for appellant. 

Stuart Bevan, K. C., and K. Brown for respondents. 

Their Lordships’ judgment was delivered by ° 

THe Lorp CHANCELLOR.—The appellant, whoels a com- 
mission agent carrying on business in the Bombay Presidency, 
delivered, on the 5th February, 1920, 128 bales, and on the 7th 
February, 1920, 162 bales of cotton at the Amalner Station of 
the respondent company for transport to the appellant’s busi- 
ness premises at Kurla. Of the 290 bales so delivered, 216 
were duly put on board the respondent company’s wagons and 
carried to Kurla, but the remaining 74 bales, together with a 
large numBer of bales belonging to other consignors, remained 
on the station platform at Amalner awaiting transport. On 
the 25th February, a fire broke out in some of these bales, and, 
the appliances available in case of fire being inadequate, the 
greater part of the bales at Amalner Station, including the 74 
bales belonging to the appellant, were destroyed. Thereupon 
the appellant brought this suit against the respondent company, 
alleging that the destruction of the 74 bales was due to the 
negligence of the company’s servants, and claiming damages 
for his loss. 

The suit was tried by fig Subordinate Judge of Dhulia, 
who found that ihe respondent company’s servants had been 

R—22 


(B 
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guilty of negligence, and gave judgment for the appellant for 
Rs, 10,518 as damages; but, on appeal by the respondents to the 
High Court of Judicature at Bombay, that Court, while agree- 
ing with the Trial Judge as to the finding of negligence, held 
that the respondent company was protected from liability by a 
document dated the 3rd November, 1919, and referred to in the 
proceedings as a “risk-note.” The question to be determined 
on this appeal i is whether the respondent company is so protected. 


The risk-note was in the following terms :— 


“Whereas all consignments of goods or animals for which the 
G. I. P. Railway Administration quotes both owner’s risk or special re- 
duced rates and Railway risk or ordinary rates are (unless I|we shall 
have entered into a special contract in relation to any particular consign- 
ment) despatched by mejus at mylour own risk and are charged for by the 
G. I. P. Railway Administration at special or reduced owner's risk rates 
instead of at ordinary tariff or Railway risk rates, I|we, the undersigned, 
in consideration of such consignments being charged for at the special re- 
duced or owner’s risk rates, do hereby agree and undertake to hold the 
G. I. P. Railway Administration and all other Railway Administrations 
working in connection therewith, and also all other transport agents or 
carriers employed by them respectively over whose Railways or by or 
through whose transport aggncy or agencies the said goods or animals may 
be carried in transit from Amalner Station to Kurla Station harmless and 
free from all responsibility for any loss, destruction or deterioration of or 
any* damage to all or any of such consignments from any cause whatever 
(except fof ethe loss of a complete consignment or of one or more com> 
plete packages forming part of a consignment due either to the wilful 
neglect of the Railway Administration, or to theft by or to the wilful 
neglect of its servants, transpor$ agents or carriers employed by them) 
before, during and after transit over the said Railway of other Rallway 
lings working in connection therewith or by any other transport agency or 
agencies employed by them respectively for carriage of the whole or any 
part of the said consignments: provided the term ‘wilful neglect be not 
held to include fire, robbery from a ruming train or any unforeseen 
event or accident.” 

The note bore the signature of Tamboli Brothers, which is 
the name under which the appellant carries on business, and 
was witnessed by Jamsetji Tamboli and another person. 


On the hearing of the appeal before this Board, the finding 
of negligence, which had been concurred in by both the Courts 
in India, was not disputed, but it was argued that on several 

*The word ‘any’ in the above passage before “damage’ is not in the 
Risk-Note, which reads thus: “harmless gnd free from all responsibility 
for any loss, destruction or deterioration of or damage to all or 


any of.such consignments”. It is probably a clerical error in their 
Loti judgment —K. J. R. 





< 
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grounds the risk-note did not protect the respondent company 
from liability. 

First, it was said that the note did not comply with the 
requirements of S. 72 of the Indian Railways Act, 1890, which 
requires that an agreement purporting to limit the responsibility 
of a railway administration for the loss, destruction or deteriora- 
tion of animals or goods shall, in so far as it purports to effect 
such limitation be void, unless it (a) is in writing signed by or 
on behalf of the person sending or delivering to the railway 
administration the animals or goods, and (b) is otherwise in a 
form approved by the Governor-General in Council. It appeared 
that the signature of Tamboli Brothers affixed to the risk-note 
was in the hand-writing, not of the appellant himself, but of his 
nephew, Jamsetji Tamboli, and it was argued that a signature 
in the name of the firm was ineffective, unless it appeared on the 
face of the document that the signature was affixed either by 
the sender himself or by the hand of an agent whose agency 
was disclosed. In their Lordships’ opinion this objection has 
no weight. It was plain on the evidence that Jamsetji had 
full authority to sign the name of the, firm, and if so, it “was 
unnecessary that he should purport to sign it as agent. If 
authority for this proposition is required, it will be found jn the 
case of France v. Dutton (1). . 

It was further argued that the risk-note was Void- as not 
being in a form approved by the Governor-General in Couficil. 
It was admitted that the body of.the note was in the Form H 
approved by Order in Council; but the form so approved 
contains at the end of it space for the attestation of the extcir 
tion of the document by two witnesses, and it was said that, as 
Jamsetji Tamboli, the first witness attesting the risk-note, ‘was 
the person who executed the risk-note in the name of the ‘firm, 
he was not a suitable witness to its execution. If it were an 
essential part of the form approved by the Governor-General 
in Council that the note should be attested by two witnesses, it 
would, no doubt, be necessary to consider whether Jamsetji 
Tamboli could both execute and witness the document; but 
in their Lordships’ opinion the attestation by two witnesses is 
not part of the document prescribed. „Paragraph (4) of 
S. 72 (2) of the Act of 1890, which alone deals with the exe- 
cution of an agreement of this nature, does not provide that the 
agreement shall be attested; and paragraph (b) of the same 
subsection, while it requires that the form shall-be approved by. 

I. LR (1891) 2 Q. B. %8, ; 
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the Governor-General in Council, does not entrust that authority 
with the duty of providing for the attestation of the document. 
This being so, it cannot be held that attestation by two witnesses, 
although contemplated in the form as approved, was an 
essential part of the form. This argument, therefore, falls 
to the ground. 

But the principal argument put forward on behalf of the 
appellant was, that the risk-note did not attach to the 74 bales 
in question at all. It was pointed out that the note, by the terms 
of-the recital contained in it, applies to goods despatched by the 
sender and charged for by the railway administratiom at reduced 
rates, and it was said that until goods had been loaded on wagons . 
for transport, or at all events until the railway company had 
given a receipt for the goods specifying that they were to be 
carried at the reduced rate, the risk-note had no application to 
them, and the railway company were mere ordinary bailees of 
the goods. In their Lordships’ opinion this contention cannot 
be “supported. The appellant, in his plaint, pleaded that the 
290 bales were “given in the possession of the defendant at the 
Amalner Station on the Sth February, 1920, and 9th February, 
1920, respectively, for being carried to Bombay,” and that “the 
defendant took them in his charge on or about the aforesaid 
dates ‘as far being carried to Bombay.” This pleading is fully. 
supported By the consignment-notes signed by the appellant on 
the-dates of the delivery of the goods, namely, on the 5th and 
the 7th February; for, by each of these consignment-notes he 
requested the railway company to receive the goeds therein 
deseribed and forward them by goods train to Kurla. Further, 
the conditions endorsed on each of the consignment-notes provid- 
ed that, when articles were delivered for conveyance, the responsi- 
bility of the railway for the loss, destruction or deterioration 
of the articles should be subject to the provisions of S. 72 of 
the Indian Railways Act, 1890. In these circumstances it 
appears to their Lordships that the goods were delivered to the 
railway: company for carriage and were so accepted and that 
consequently the responsibility of the railway company for each 
parcel of goods accrued fothwith on the delivery of the goods 
and the acceptance of such delivery—that is to say, on the 5th 
and 7th February—and accordingly that the risk-note attached 

to them immediately on such delivery and acceptance. Reli- 
ance was placed on the provision contained in the risk-note 
which prevented the note from attaching if the sender “shall 
have enteted into a special-contract in relation tp any particular 
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consignmént,” and it was suggested that in view of this provi- 
sion, which was referred to as an option to the sender to enter 
into a special contract, the note did not attach until the goods 
were actually despatched. The answer is that no such special 
contract had been entered into, or indeed proposed, as to these 
particular goods, and accordingly that they fell under the general 
provisions of the risk-note. This contention, therefore, also 
fails. 

Lastly, it was argud on behalf of the appellant that the loss 
of the 74 bales was due to the wilful neglect of the railway 
administration or its servants, and accordingly that the case fell 
within the express exception contained in the risk-note. Upon 
this point their Lordships find themselves in agreement with 
the opinion of Mr. Justice Madgavkar, which was expressed as 
follows :— 

“The remaining question is whether any wilful negfect on the appell- 
ant’s part was proved. It appears upon the evidence that the means of 
extinguishing fire were not as they ought to be in the case of a large 
cotton exporting station such as Amalner. One hydrant was certainly 
not working and the water was not at sufficient pressure. Probably, on 
the whole, this was neglect, but not, I think, .wilful neglect within the 
meaning of risk-note form H, so that the company should be made liable 
merely on this account.” 

In support of this view reference may be made to the cises 
of R. v. Downes (2) and R. v. Senior (3), in the latter of 
which cases Lord Russell interpreted the expression “wilful 
neglect” as meaning that the act is done deliberately and inten- 
tionally and nọt by accident or inadvertence, but so that the 
mind of the person who does the act goes with it. In the pre- 
sent case there was ample evidence of neglect, but no evidence 
or finding of wilful neglect; and accordingly it is unnecessary 


to consider the effect of the final proviso to the risk-note which ; 


declares that “wilful neglect” shall not include fire. 

For these reasons their Lordships agree with the decision 
of the High Court of Judicature at Bombay, and they will 
humbly advise His Majesty that this appeal fails and should 
be dismissed with costs. 

Solicitors for appellant : Lattey and Dawe. 

Solicitor for respondent : Solicitor, India Office. 

K. J. R. "Appeal dismissed. 

Reporter's Note :—1. The decision of the Calcutta High Court in 
Mahabarsha Bankapore xv. The Secretary of State for India in Cowell, 
(1915) 20 C. W. N. 685, that, °“when the law says ‘signed’, it 
means the writing of the name of the person who signs it either by his 
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own hand or by the hand of an agent who must be disclosed and have 
authority”, must now be taken to be overruled by the above pronouncement 
of the Judicial Committee. 

2. Their lordships left open the question whether the risk-note 
(Fomm H) would protect the railway company from liability for loss of 
goods, where such loss was due to ‘fire’ cansed through the 
‘wilful neglect’ of the company’s servants. A Division Bench of the 
Lahore High Court has recently answered the question in the affirmative; 
see Firm Nafasingh Das v. G I P Railway, (1926) I. L. R. 7 Lah. 
519. 

3. In construing the expression ‘wilful neglect’ occuring in the risk- 
note, their lordships quote with approval from the judgment of Lord 
Russell in R. v. Senior (L. R. 1899, 1 Q. B. 283), a decision on the Pre- 
vention of Cruelty to Children Act, which is obviously not a statute in 
fori materia with the Railways Act. It has, however, been held in India 
by almost all the High Courts that “when Acts are in pari materia they 
may be treated as forming a Code, and may be read together; but when 
this is not so, the construction which has been put upon one cannot be 
telied upon as a guide to the construction of another’. [See, inter alia, 
Dayachand Nenchand v. Hemchand Dharamchond, (1880) I. L. R 
4 Bom. 515 (F. B.), and Assan v. Pathumma, (1897) I. L. R. 22 Mad. 
494, at pp. 502, 503 :9 M. L. J. 37. See also Lord Halsbury’s Laws of 
England, Vol 27, pp. 138, 139.J—K. J. R. 
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[FULL BENCH. ] 
IN,THE HIGH COURT OF JUDICATURE AT MADRAS. 
Prigent :—Mr. Justice KuMARASWAMI SASTRI, MR. 
Justice Devaposs, AND Mr. Justice WALLACE. 
Mooka Kone alias Vannia Kone 





and others y -Appellanis* in 4ppeal No. 208 
f of 1922 (Defendants Nos. 1 
| to 3 în O. S. Nos. 64 & 21 of 
1917 im both). 
v. ' 
Pichai alias Devendra Kone ... Appellant in Appeals Nos. 


328 and 329 of 1922. (4th 
; defendant in O. S. No. 64 
< of 1917 and plaintiff in O. S. 
No. 21 of 1917.) 
Ammakutti altas Vannichi Ammal 
and another F Respondents in both. 
gg ge i e (Plaintiffs 1 and 2 în O. S. 
No. 64 of 1917). 
Hindu Law—Inheritance—Exclusion from—Widow of sonless divid- 
ed Hind—Exclusion of-—Custom | °of—Proof—Onus—Quontwm—Madura 
Ramayana Chavadi 1,000 Yadavat—Custom among—Evidence of—Nature 


* Appeals Nod. 208, 328 & 329 of 1917, ¢ Bkh February, 1927, 
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07, required—Madwra District Gasetteer—Siatement of custom in— 
Weigh due to—Custom duly proved—Rejection of, on ground of «nrea- 
senableness—Propriety. 


The parties to the suit belonged to the Yadava or Shepherd commu- 
nity. They formed a sub-division of that sect and were known as the 
Madura Ramayana Chavadi 1,000 Yadavas who resided chiefly in the 
town of Madura and about 56 adjoining villages. It was Practically 
admitted that the parties were Hindus, that they followed the Hindu 
religion, and that they were, in matters of inheritance, governed primarily by 
Hindu law. The question for decision was whether, in the community 

to which the parties belonged, there existed a custom by which the widow 
` of a sonless divided Hindu was excluded from inheriting the property of 
her deceased husband by an agnate of the remotest degree. 


Held, that the custom set up being in derogation of the ordinary 
Hindu law of inheritance, the onus of proving it lay heavily upon the party 
setting it up, that it was necessary for him to prove that the custom was 
ancient, invariable, continuous, and notorious, and that instances 
adduced in support of the custom should be established by clear and 
unambiguous evidence, and should be conclusive. 


Held, ferther, that the defendants, who set up the custom, had not 
established it by satisfactory evidence. 


Per Kumaraswomi Sastr and Devadoss, JJ —If the custom set up 
had been proved, it could not have been rejected as being unreasonable. 


Per Kumaraswami Sastri and Wallace, JJ.—Before instances 
adduced in favour of the custom can be considered as proving it, there 
must be clear proof that those instances were instances of divide! Hindus, 
There should be such proof as would reasonably satisfy the” Court that 
the case cited was that of a person who was a member of a divided 
family, 

Per Kumaraswami Sastri and Devadoss, JJ.—The statement in 
“the Madura District Gazetteer” as to a custom of exclution of sonless 
widows in the community of the parties, though deserving of great 
weight, ought not to be treated as being conclusive, as the custom set up 
in the case was different from that mentioned in it, and as the evidence 
in the case did not support a uniform custom set up. 

Per Devadoss, J. :—Observation on the quantum of proof required in 
the case of custom amongst the Non-Aryan races of the Madras 
Presidency. 

i Where a custom set up is_not opposed to the general law governing 
the community, a few instances may be sufficient to enable the Court 
to hold that the cusotm prevails in that community. But, where the cus- 


good’ deal before coming to the conclusion that the custom is considered 
by the-people among whom it is said to prevail as obligatory. : 


F.B. 


Mooka 
Kone 


v. 
Ammakutti. 
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F. B. Per Wallace, J :—It is a sounder policy in such cases to put forward 
Moke a reasonable number of unmistakable instances of a custom clearly and 
Kone definitely proved than any number of vague and indefinite instances 
Qe insufficiently established. 
Ammakuttl. 


Proof from ancient unimpeachable documents is much more valuable 
than oral evidence given after the existence of the custom has become a 
matter of acute controvercy in the caste. 

Appeals „against the decrees of the Court of the Subordi- 
nate Judge of Madura in O. S. Nos. 64 and 21 of 1927. 

K. V. Krishnaswami Atyar for appellants. 

T. R. Ramachandra Aiyar for respondents. 

The Court delivered the following 


Komara- - JUDGMENT :—Kumaraswami Sastri, J. :—These appeals 
ain arise out of two suits filed for the recovery of the 


estate of one Vannia Konar who was a member 
of a divided Hindu family and who died in Madura 
on or about the 27th of June, 1916. He left no sons and the 
claimants to the estate are his two surviving widows, his half- 
brother and his three nephews by a deceased brother. The 
following geneological table as to which there is no dispute sets 
out the relationship between the parties. 


Rama Konar, 
e 
e 
° Aah Aan an, 
T 2nd wife. 3rd wife. 
Vånnichi (daughter), Pichai Konar elias 
Devendra Koner Vannia Konar Devendra Konar 

(died in June (4th Defendant), 


| ape i ne | owe 
Mooka Konar Krishna Dhanakot Ist wife Chellayl and wife Ammakutti 3rd wife Rakkayi 


alias Vannia Konar (2nd Konar (3rd pre-deceased alias Vannichi Ammal (and 
Konar (1st Defendant). Defendant). Vannia Konar. Ammal (ist Plaintiff). 
Defendant). Plaintiff). < 


Vannichi (daughter). . 
Male isene (7). 

‘On Vannia Konar’s death, his property is alleged to have 

been taken possession of by his brother’s sons, Mooka Konar, 

Krishna Konar and Dhanakoti Konar, Defendants 1 to 3 in 

` O. S. No. 64 of 1917. Itis admitted that Vannia Konar 

was divided from his brothers. Under the ordinary Hindu 

Law, if it is applicable to the parties, his heirs would be his two 

surviving widows, Ammakutti and Rakkayi. It was admitted 

during the course of the trail that Vannichi has a male issue. 
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Pichai Konar who is his half-brther would, in default of any 
heirs of Vannia Konar, be the heir under Hindu Law as he 
being the nearer reversioner would exclude the sons of the de- 
ceased brother Devendra Konar. The sons of Vannia Konar’s 
brother Devendra Konar however, claim the estate on the ground 
that according to the custom prevailing in the community to 
which the parties belong, widows and daughters are excluded 
from inheritance and that agnates of full-blood however remote 
exclude agantes of half-blood. The half-brother Pichai Konar 
claims the estate alleging that the widows and daughters are 
excluded, but, that the agnates of half-blood who are nearer in 
degree exclude agnates of full-blood who are more remote. 


O. S. No. 21 of 1917 was filed by Pichai Konar, the 
half-brother of the deceased Vannia Konar, against Mooka 
Konar, Krishna Konar and Dhanakoti Konar, his nephews, 
claiming the estate of Vannia Konar on the ground that he as 
the nearer heir was entitled to the same to the exclusion of the 
Defendants who were more remote reversioners. The widows 
of Vannia Konar who claimed the estate as heirs under Hindu 
Law applied to be made parties to that*suit, but, they were re- 
ferred to a regular suit, and they filed O. S. No. 64 of 1917 
against the half-brother and the nephews of their husband ctaim- 
ing possession of the estate on the ground that these was no 
such custom as is pleaded by the Defendants excluding widows 
from inheritance and that under Hindu Law they as heirs would 
be entitled to, the estate. The Subordinate Judge found against 
the custom set up by the Defendants whereby the widows were 
excluded from inheritance and passed a decree in favour of the 
plaintiffs-widows. He also found against the custom pleaded 
by the nephews of the deceased that they, though remoter heirs, 
were entitled in preference to the brother of half-blood, but, in 
view of the decision of the Subordinate Judge that the widows 
were entitled tg succeed, the suit filed by the half-brother O. S. 
No. 21 of 1917 was dismissed. Appeals Nos. 208 of 1922 and 
329 of 1922 are appeals filed by the nephews of the deceased and 
the half-brother respectively against the decree of the Subor- 
dinate Judge in O. S. No. 64 of 1917 decreeing the widows’ 
claim, and Appeal No. 328 of 1922 is the appeal filed by the half- 
brother against the decree dismissing his suit O. S. No. 21 of 
1917, 


The questions to be decided in these appeals are whether 


the custom which is set up by the Defendants in O. S. No. 64 
R—23 





178 THE MADRAS LAW JOURNAL REPORTS. [voL. 


of 1917 as to the exclusion of widows and the custom which is 
set up by the Defendants in O..S. No. 21 of 1917 whereby 
agnates of half-blood are postponed to agnates of full-bolod, even 
though more remote, have been proved. It will be seen that, 
while the brother and the nephews of Vannia Konar agree that 
the widows are excluded, they are in conflict as to whether the 
rule of Hindu Law that nearer agnates exclude agnates more 
remote is applicable. Both the suits were tried together, but, as 
there is some confusion as to what exactly is the custom which 
is pleaded, I think it is desirable to set out the custom which the 
half-brother and the nephews set up. 


In the written statement in the suit filed by the widows who 
claimed inheritance under Hindu Law, defendants 1 to 3, who 
are the nephews of the deceased, in paragraph 4, state as fol- 
lows :— 


“The parties belong to what is known as the caste of the 
Thousand Yadavas. They are not governed by the strict 
principles of Hindu Law in very many matters such as marrieges, 
adoption, partition, inheritance, etc., but solely by the cusisms 
and usages prevalent among them from time immemorial. 


e (a) One special incident regarding marriage is that a 
girl ought to be married to her maternal uncle’s son, if there is 
one, whatever disparity of age or social position or wealth may 
exist between them. A violation of this rule entails a payment 
of Rs. 10640 by the party breaking it and a payment 
of Rs. 1280 and Rs. 640, respectively, “by each male 
or*female attending such marriages, and the funds so collected 
become caste property. j 


(b) Adoption is unknown to the caste and wholly for- 
bidden as being radicallly repugnant to the e laws of 
succession. 


(c) Regardie partition, one remarkable feature is that 
it is regulated by what is known as Patnibhagam as distinguish- 
ed from Putrabhagam, 4. e., the shares are determined by the 
number of wives and not by the number of sons for the several 
wives. Where a Yadava dies leaving 2 sons by the first wife 


and 4 sons by the second wife, the two sons by the first wife 


take a moiety of the inheritance with special rights of survivor- 
ship and succession between themselves and the four sons by the 
second: wife take the other moiety with special rights among 
themselves, and‘the children by the one line, do not have any 
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rights in respect of the properties of the children of the other 
line until the other line becomes wholly extinct. 


(d) The rules of succession obtaining among them are 
also very peculiar and perhaps the logical result also of the other 
customary incidents. 

(+) Sonless widows possess an interest in the inheritance 
only to the extent of the customary allowances, * namely, 99 
sheep, if the owner died possessed -of the same, or, at Re. 1 per 
sheep for every sheep that remain undelivered. 


(ï) Agnates of the full-blood, however remote they 
may be, exclude all agantes of the half-blood, and the latter have 
besides no place in the line of inheritance until the full-blood in 
male line becomes wholly extinct. ” 


The 4th Defendant in paragraph 2 of his written state- 
ment denies that the Plaintiffs are the heirs and plead the cus- 
tom as follows :— 


“The parties belong to Nattu Idayar alias Ramayana 
Chavadi Idayar Community and, according to long-established 
custom of the said caste, widows do nof inherit their husbands’ 
property, but are entitled only to a small perquisite, the succes- 
sion, in the absence of a son, opening to the nearest male dayadi, 
and, according to the said custom of the caste, it is this defendant 
that has succeeded to the estate of the deceased, and plaintiffs, 
as excluded from succession, are not entitled to the plaint 
properties.” , : 

In suit No. 21 of 1917 which was filed by the 4th defend- 
ant in suit No. 64 against his nephews who are defendants 1 to 
3 in that suit, the custom is pleaded as follows in paragraphs 6 
and 7 of the plaint. Paragraph 6 runs as follows:—“Both 
the parties belong to the Yadhava caste of the class of Madura 
Ramayana Chavadi Edayars otherwise known as Nattidayars 
residing in andeabout Madura. The custom that has long been 
in vogue among the said community is that, in case an original 
ancestor dies without male issue, his widow-or daughters do 
not succeed to his properties by right of succession. Accord- 
ing to the custom long prevailing among the said castemen, the 
widows should only leave the house on receiving the Aruppu- 
cook due to them, viz., 100 sheep, or, Rs. 100, in case there are 
no sheep, and they have no manner of right to the properties 
- Of the original ancestor.” Paragraph 7 runs as follaws.:—- 

` “Moreover no right accrues to his daughters ar their heirs by 
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right of heirship in the properties of the person dying without 
male issue, according to the custom obtaining in the said com- 
munity. If a person dies without male issue as stated above, 
only his brother and other near dayadis succeed to his proper- 
ties as his heirs and claimants. This custom has been in exist- 
ence for a long time.” The Defendants in this suit denied the 
validity of the’ custom as stated in the plaint and pleaded the 
custom in paragraph 4 of their written statement which is the 
same as the custom they set up in the written statement in the 
suit filed by the widows and which, therefore, I need not repeat. 

It is clear from the pleadings that both the half-brother and 
the nephews of the deceased agree that when a man dies issue- 
less the estate passes to his nearest dayadts or agnates to the 
exclusion of the widow and daughter. The right of the widow 
is only to receive the Aruppucooh or Kaimpenkur, the amount 
of which is 100 sheep, or, Rs. 100, should there be no sheep to be 
delivered, irrespective of the value of the estate left. Nothing 
is said as to what the daughters get; but, the evidence adduced 
on behalf of the Defendants is that the daughters have to leave 
the father’s house and go to the house of their maternal uncle, 
whose duty it is to get them married, and they have 
no claim on their father’s estate even for mainten- 
ance or marriage expenses Or residence. Some witnesses go to 
the extreme length of saying that even where there is no mater- 
nal uncle able to protect them, they have no claim to their father’s 
estate and they should throw themselves under the protection 
of the King. There is nothing said about the rights of the 
datighters’ sons who would succeed under Hindu Law in default 
of widow or daughters, but, having regard to the fact that the 
custom alleged makes the next agnate inherit and vests the 
estate in him, there could be no divesting and the daughters’ 
sons are by necessary implication also excluded. The plead- 
ings are also silent as to what is to become of the mother who 
would be the heir under the Hindu Law in default of widow 
or daughter or daughter’s son. But the evidence adduced is 
that the mother also is excluded. In fact the witnesses state 
that all female relations are excluded. 

As regards the Aruppucools, though in the pleadings it is 
limited to 100 sheep or Rs. 100, irrespective of the value of the 
estate, the witnesses called by the defendants in the suit filed by 
the widows arè not agreed on the fixed rule pleaded, and the 


ammount to, be given ranges from Rs. 30 to Rs. 100. Someof | 


the documents filed also do not show that there. was any inflexible 
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rule as to the number of sheep or the amount to be paid in de- 
fault to the widow. The evidence also is that Aruppucool is 
to be given by the dayadis even though the husband left no 
property. Some of the witnesses also state that, if a man leaves 
more than one widow, each widow gets 100 sheep or Rs. 100, 
irrespective of there being property sufficient to pay Aruppucooli 
to each widow. It is also stated that Aruppucooli is to be paid 
even though the husband was a member of a joint family. So 
fat as Aruppucooli or Kaimpenkur is concerned, it is clear from 
the evidence that there is no definite rule or custom as to the 
amount. The Subordinate Judge deals with the evidence in 
paragraph 76 of his judgment. As it was conceded by the 
Appellants’ vakil during the course of the argument that the 
evidence, oral and documentary, does not show any inform 
rule, I need not discuss the evidence on this point. The custom 
pleaded is in direct opposition to the rules of Hindu Law oi 
Inherntance, for, while, under the ordinary Hindu Law, the 
widow, the daughter and, in their default, the daughter’s sons 
would take the property of a sonless and divided Hindu, accord- 
ing to the custom set up, they are excluded in favour of agnates 
however remote; and, whereas, under the Hindu Law, widows 
and unmarried daughters would be entitled to maintenance and 
residence and unmarried daughters to marriage expenges out of 
the estate of the deceased, according to the custom Set up, the 
widows get only 100 sheep or Rs. 100, whatever may be the 
magnitude of the estate of the husband, and the daughters get 
nothing at aM. Although in this case the daughter of the 
deceased is not a party and any decision here would not bind her, 
still it is necessary to consider the position of the daughter as 
it is an integral part of the custom pleaded excluding the widow, 
and the question is whether such a custom has been proved. A 
number of witnesses were examined on both sides and each 
party has let in evidence as to instances either in support of or 
denying the custom. The Subordinate Judge has found against 
the custom. The case has been argued at very great length 
before us and I am of opinion that the custom has not heen 
proved. 

It is admitted that the parties belong to the Yadhava or 
Shepherd community. They form a subdivision of that sect 
and are known as the Madura Ramayana Chavadi 1,000 Yadha- 
vas who reside chiefly in the town of Madura and about 56 
adjoining villages. Though the community is known as 1,000 
Yadhavas probakly meaning that originally there were 1,000 
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families, the evidence is that there are about 700 families now 
constituting the community. This commuvity is again subdivid- 
ed into three sub-sects, viz., Puthunattu Edayars, Sivikara 
Edayars and A. Edayars. Although all these three sub-sects 
go by the name of the Madura Ramayana Chavadi 1,000 Yadha- 
vas and although they all contribute to the caste panchayat which 
is situate in a place called Ramayana Chavadi in Madura and 
although all these three sub-sects are within the jurisdiction of 
this caste panchayat which settles their caste affairs, inter-marrig- 
age between them is prohibited. The Panchayat consists of a 
manager called Nattamakkar and 24 Pattikars or members of 
the Panchayat. This community claims to belong to the larger 
community called the Yadhavas or the Shepherd community. 

The Yadhava community or the community of 
cowherds and shepherds is a very ancient one 
and is mentioned in the great Epic Maha- 
bharatha. In fact Sri Krishna was a member of that commu- 
nity. It is, however, doubtful whether the cowherds and shep- 
herds of Southern India can claim descent from the Yadhavas 
of Northern India, as identity of trade or occupation can hard- 
ly be a sound basis for determining identity of stock especially 
where cattle and sheep breeding is an occupation not exclustve- 
ly Aryan The probability is that the Yadhavas of Southren 
India beloftg to the original Dravidian stock who, like other 
inhabitants of Southern India, came under the influence of the 
Aryan conquerors and who were absorbed into the Hindu com- 
munity, though they retained some of their origina? customs too 
deep-rooted to be supplanted by Aryan influences. There can 
be little doubt that some of their aboriginal deities were absorb- 
ed into the Hindu Pantheon and that, in the process of assimila- 
tion which has gone on for several centuries, the original inhabi- 
tants of Southern India took their place in and subjected them- 
selves to the laws and usages of the Aryans. In the Census 
Report the Yadhavas or Edayars are classed as» Sudras which 
is the fourth sub-division of the Aryan caste system and there 
can be little douht that the Yadhavas should be classed as Hindus 
belonging to the Sudra caste. 

The question ag to how far the Hindu Law as expounded 
in the Smritis and Commentaries is to be applied to the Dravi- 
dian and other commnutiies of Non-Aryan descent is one which 
has given rise to a lot of controversy. Some of the earlier 
Judges and Jurists thought it unreasonable to apply the Hindu 
Law-to them, as the whole scheme of Hindu, Law was based 
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upon religious and spiritual considerations alien to the thoughts, 
habits and culture of the original Dravidian inhabitants of 
Southern India, while others were of opinion that, in view of the 
centuries that have elapsed between the conquest of Southern 
India by the Aryans and the assimilation that has been gomg 
on, the Hindu Law should be applied except in cases where there 
is clear proof of custom to the contyary. I think it is too late 
in the day to contend that, in the case of persons professing the 
Hindu religion, the Hindu Law as expounded in the Smritis 
and Commentaries prevalent in the Province in which disputes 
arise should not prima faaie govern the parties, though it will 
always be open to show that such Hindu Law has been either 
modified by custom or that particular rules have not been adopt- 
ed by the community who retained in that respect their original 
custoras. 

I may point out that in the present case the parties and the 
witnesses give their religion as Vaishnavite, their caste as 
Yadhava and it is not suggested that they do not follow the 
Hindu religion. I may also point out that defendant’s forty- 
sixth witness Ayya Kone who belongs to the 1,000 Yadhavas 
community states that at the time of the annual ceremony he 
would mention the names of his father, grandfather, and great- 
grandfather- and that, when his father performed Srådh -cere- 
monies, he used to mention the names of his ancestbrs. So 
that this community performs Sradh ceremonies to the deceas- 
ed ancestors which forms an important basis in the Hindu Law 
of Inheritanck. It is not suggested that, though the Yadhava 
community is a large community in Southern India and although 
ethnologically the sub-sect to which the parties belong, namely, 
the Madura Ramayanachavadi 1,000 Yadhavas, is not different 
from the other Yadhavas in Madura, Ramnad and Tinnevelly 
districts, other Yadhavas adopt the custom as to succession now 
set up. What is sought to be proved is that this sub-sect con- 
fined to about 700 families in the Madura Town and surround- 
ing villages follow the rule of exclusion of females. I may 
state that another section of the Yadhavas tried to set up the rule 
of exclusion of females but this was negatived in both the luwer 
Courts and was confirmed in the High Courtin S. A. No. 1413 
of 1922. There is nothing to show that the Yadhava com- 
munity has its own self-contained written system’ of inheritance 
to which recourse is to be had in dealing with such questions. 
According to the brother’s sons of the deceased (defendants 1 to 
3) and the half-brother of the deceased (4th defendant), the 
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Hindu Law is applicable except in so far as they say :t has been 
modified by the custom of the caste. The 4th defendant would 
tave it that the rule of Hindu Law that nearer agnates would 
exclude the ones more remote is applicable to the parties, while 
this is denied by defendants 1 to3. I think it has to be pre- 
sumed that the parties are governed by Hindu Law except in so 
far as they. prove any custom which is at variance with 14 

It has been held in numerous decisions, both of the High 
Courts and the Privy Council, that, in order to give effect to a 
custom which is set up and which is at variance with the ordinary 
Hindu Law, it should be ancient, invariable, continuous, 
notorious, not expressly forbidden by the legislature and not ` 
opposed to morality or public policy and, as regards instances 
in support of the custom, they should be established by -clear 
and unambiguous evidence and must be conclusive. 


In Ramalakshmi Ammal v. Stvanantha Perumal Sethu- 


rayar (1), their Lordships of the Privy Council at page 
585 observe : 


“Their Lordships are fully sensible of the importance and justico 
of giving effect to long established usages existing in particular Districts 
and families in India but it is of the essence of special usages, modifying 
the ordingry law of succession, that they should be ancient and invariable; 
and it is further essential that they should be established to be so by 
clear and unambiguous evidence. It is only by means of such evidence 
that the Courts can be assured of their existence, and that they possess 
the conditions of antiquity and certainty on which alone their legal title 
to recognition depends.” i i 

e This case was referred to with approval by their Lord- 
ships-of the Privy Council in Abdul Hussein Khan v. Sona 
Dero (2). As regards the evidence being clear and conclusive 
and not explainable, their Lordships in that case cite with 
approval the decision of the Madras High Court in Mirabizi v. 
Vellayanna (3). The following observations of the learned 
Judges (Sir Charles Turner, C. J., and Hutchins, J.) will be 
relevant in appreciating the evidence in this case. ‘They 
observe : 

“It must be admitted that instances have been adduced in which 
the claims of daughters and sisters to a share have been ignored or they 
beve been allotted maintenance, though the cases mentioned by the Judge 
of a partition in the father’s life time gre not inconsistent with Muham- 
madan Law. ‘There are also cases in which married daughtera have 

1. (1872) 14 M I A 570. 


2. (1917) L R 45 I A 10:I L R45 C 450:34 ML J 48 (PC). 
3. (1885) I L R8 M 464, 
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Leen treated as estranged from the family. But instances of this kind 
will be found to occur where there is no doubt that the family is govern- 
ed by pure Muhammadan Law. Indeed, in many parts of the country 
it is unusual for Muhammadan ladies to insist on thelr unquestioned 
ughts. They will often prefer being maintained by their brothers to 
taking a separate share for themselves, and when they are married, the 
marnage expenses and presents are often, by express or implied agree- 
ment, taken as equivalent to the share which they could claim. Moreover, 
Muhammadan females are so much under the influence Sf their male 
relations, that the mere parttion of the property among the males without 
reference to them cannot eount for much”. 

In 'Ramkania -Das '‘Mohapaira v. Shamanand Das Moha- 
‘patra: (4), where’ the question was whether the custom of primo- 
geniture was proved, and it-was found that, whenever the holder 
of an estate left more than one son, the right of the eldest son 
was challenged in Courts and the litigation invariably ended in 
a compromise under which- the younger sons obtained a share 
of the estate very much in excess of the maintenance to which, 
had the custom existed, they would have been entitled, their 
Lordships of the Privy Council observe : 

“The evidence entirely fails; in their Lordships’ opinion, to give 
to the alleged custom the character of certainty which is essential to its 
validity.” 


I -shall refer to this case again in dealing with ,instances 
connected with proceedings in Court. In Hurpurshgd v. Sheo 


Dyal (5), their Lordships of the Privy Counc observe at 


page. 285 : 

“A custo is a rule which, in a MEE family or in a particular 
district,.has from long usage obtained the force of law. It must be 
ancient, certain and reasonable and, being in derogation of the general 
iues of law, must be construed strictly.” 

In Rama Nand v. Surgiani (6), Sir John Edge, C. J., 
and Burkitt, J., referred to the fact that the instances which are 
cited to prove a custom should be instances which should not 
be explained otherwise than by the fact that the custom exists. 
Their observatidns at page 223 are in point. I may also refer 
to Patel-Vandravan Jektsony.Patel Mantol Chymslal (7), where 
it was held by Sir Charles Sargent, C. J., and Birdwood, J., 
that even two cases against the custom set up which occurred 
several years ago and which were acquiesced in by the members 
of the community and not impugned in Court would be sufficient 
to outweigh a number of instances to the contrary and as show- 

4. (1908) LR SIAD. IL R3 C50 :19 ML J 238. 


5. (1876) LR3IA 259. 6. (184) I L R 16 A 221. 
.7. (1891) IL R 16 B 470. 


R—24 
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ing that there was not a uniform and persistent usage moulding 
the custom of the caste. i 

Before dealing with the evidence as to instances adduced 
on both sides, I think certain general observations should be 
made in dealing with the evidence of custom in the case. We 
find no cases where a dayads went to Court to establish his 
claim althougA in some instances the widow took her husband’s 
property and dealt with it, | Although it is said that there was 
a caste Panchayat which settled caste questions, there 1s no deci- 
sion of any Panchayat which upholds the custom which is now 
sought to be established. There was a Panchayat regularly 
held in the Ramayanachavadi; contributions were levied from the 
castemen and it is not suggested that the Panchayat is not now 
functioning. If there was this invariable custom which was 
given effect to by the Panchayat, there would be something in 
the records of the Panchayat to show this. It is stated that 
the person in charge of the Panchayat records was subpoenaed 
and that he came to Court and said that he had not got the 
records. I find it difficult to see why steps were not taken as 
provided for in the Code to compel the production of the records. 
The Panchayat is a public body and the Code gives ample 
powers to the Court by arrest, imprisonment and attachment of 
property to compel the production of documents. I may also 
state that no pattas or other documents are produced to show 
the enjoyment of property by agnates to the exclusion of widows. 
Though pattas may not be evidence of title, they are certainly 
evidence as to possession, as the revenue authorities issue paltas 
io those in possession. There are also kist receipts which 
would show who paid the kist, but, no such receipts have been 
produced in any instance. The Revenue Registers could also 





-have been produced to show who was in possession and also the 


mutation of names. A 
In dealing with the evidence, one has to bear in mind that 
before instances cited by the defendants can be considered as 


-proving the custom alleged, it has to be shown that the person 


whose estate is in question died as a member of a divided family, 
as otherwsie, even under the ordinary Hindu Law, female rela- 
tions ` would be excluded in preference to the undivided 
co-parceners. This is conceded by all the parties, so that the 
onus is on the person alleging the custom of showing by clear 
proof that the instance cited is the instance of a divided person. 
It is only in such cases that the taking of the property by the 
agnate would prove the exclusion of the widow or the daughter 
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and this is the custom set up. There are several instances of 
the plaintiffs where there is nothing but the statement of a single 
witness to show that the instances cited refer to a person who is 
divided. The ordinary presumption of law is that a person is 
undivided, and the onus is on the party alleging it to prove divi- 
sion, and, if in cases where such instances can be proved by 
documentary evidence, for example, partition ‘dgeds, pattas, 
separate kist receipts or the separate transactions of the various 
members and no documents are produced, or, if in cases of oral 
partitions, the members of the family who divided or the widows 
concerned who are said to have been excluded are not, if alive. 
examined, and if the only evidence is the statement of a person 
not connected with the family or of a distant relation that the 
deceased was a divided member, I do not think I can hold that 
such instances have been proved. Although it may not be neces- 
sary to prove each instance as if that particular instance related to 
a suit which raised the issue of partition between the various 
co-parceners, I think there should be such proof as would rea- 
sonably satisfy the Court that the case which is cited is that of 
a person who is a member of a divided family. 

As regards Aruppucoolt, I have already stated that, accord- 
ing to the evidence, it was payable to all widows whether, the 
family was divided or undivided and whether the husand had 
or had not property. The rate of Aruppucooli als& was not 
as pleaded a uniform amount payable, and the documents show 
that it varied from Rs. 30 to 100. Mere proof that Aruppu- 
cook was d would not therefore by itself afford any 
guidance. ia 

[His Lordship after dealing with the documentary evid- 
ence and the instances of custom proceeds as follow. ] 

I have now dealt with the instances which have been argued 
before us on both sides and I think it is clear from the instances 
which I have referred to above that, while the defendants have 
not shown any #nstances in Court where the custom set up was 
either alleged or recogined, the plaintiffs have proved that, in 
cases where parties went to Court, the widows were treated as 
the legal representatives of their husbands and decrees passed 
against them and no such custom as is now pleaded was set up, 
but, on the contrary Hindu Law of inheritance was treated as 
the basis on which the claims were adjudicated. It also appears 
that in cases where the dayadi3 could have gone to Court to 
assert their claim, no assertion was made. In one case the 
dayadi did not press the matter probably because the estate was 
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small and in another case where the estate was fairly large the 
matter was compromised and thé widows withdrew their applica- 
tion for succession certificate. The compromise proceeded on 
the footing that Hindu Law applied to them. There are cases 
where the widows conveyed properties belonging to their hus- 
bands not only to strangers, but, to members of the community, 
who presumably would have been aware of the custom if it 
existed, but, who did not chpose to claim the property or inter- 
fere, even where the amount for which the property was sold 
was fairly large. We also find cases where widows lived in the 
houses of their husbands after their husbands’ death. We find 
in one instance that patta was transferred in the name of the 
widow after her husband’s death, although pangalis were alive 
who could have taken objection if the custom was in existence. 
Having regard to the evidence on, both sides, I find it difficult to 
hold that the evidence adduced by the defendants as to custom 
satisfies the requirements which I have already referred to vali- 
date a custom that can be enforced by Courts in derogation of 
the ordinary law applicable. 


Great reliance wa$ placed upon a statement in the “Madura 
District Gazetteer” and in Dr. Thurston’s book “Castes and 
Tribes af Southern India” that, in the community to which the 
parties Balong, widows were excluded. We find in the “Madura 
JQistrict Gazetteer” the following statement : 

i “Among those Puthunattars an uncommon rule of inheritance is in 
force. A woman who has no male issue at the time Pf her husband’s 
death has to return his property to his brother, father or maternal uncle, 
but, is allotted maintenance, the amount of which is fixed by a caste 
Panchayat.” i < ea WA 

- The custom which is set up here is different from that 
which the defendants want-to establish in this case. It is not 
the general custom that agnates exclude all females however 
remote, but, that after the husband’s death, if he leaves a brother 
or father, the property is to go to those two ptrsons and main- 
tenance is to be given to the widow. ‘The statement in the 
above passage that the maternal uncle is to get the property is 
opposed to the cusotm now set up, as cognates have no place in 
the custom pleaded by the defendants. There is also nothing 
here to show whether daughter’s son is also to be excluded, if the 
person left a daughter’s son. No*doubt the statement in “the 
Madura District Gazetteer” deServes great weight, but, I do 
not think it should be taken as conclusive especially where the 
evidence in thé case does not support a uniform custom set up. 
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[His Lordship after dealing with the evidence disclosed by 
certain affidavits filed in the case proceeded as follows. ] 

It is argued by Mr. Ramachandra Aiyar that the custom 
set up is unreasonable inasmuch as the widow, whatever may 
be the property of her husband, has to leave the house on receipt 
of 100 sheep or Rs. 100, unmarried daughters are left destitute 
and dependant on the mercy of their maternal relations not even 
receiving maintenance till they attained age or any money for 
their marriage expenses and daughter’s sons are totally exclud- 
ed in favour of agnatic relations however remote. I do not 
think we can reject a custom if it is otherwise proved. It 
should be remembered that the position of woman in the line 
of heirs under Hindu Law was one of slow and laborious growth, 
and that in the early stages of the Aryan community woman 
found no place in succession. Even under the Hindu Law, the 
sister was till recently excluded from inheritance altogether: and 
sister’s son only came in after his rights were negatived in more 
than one decision. These persons who would be nearer heirs 
according to modern conceptions had been excluded for centuries 
in favour of remote kinsmen. A person looking at the Hindu 
Law of Inheritance from a western standpoint would probably 
look at it with a mixture of wonder and pity especially 
when he forgets that the keynote to the system of poheritance 
is the capacity to benefit the soul of the deceased by ffering fu- 
neral oblations. It is very probable that, when the community 
“was in a nopnadic state and the sole occupation was to rear cattle 

and sheep, | Kav by reason of their incapacity to carry on the 
occupation were excluded from inheritance, but, as time went on 
and the primitive occupation was no longer the 
source of income for several persons, as these shepherds settled 
down in towns and villages and acquired property and were sur- 
rounded by persons who followed the Hindu Law of Inheritance 
and Succession, they began to adopt the ordinary rule of Hindu 
Law of Inheritance. Assuming for argument’s sake that in the 
old days there was such a custom as is now set up, it has ceased 
to be uniform and invariable by reason of inroads made from 
time to time and I think it is too late in the day to revive it 
especially as it seems to me to be opposed to the present day 
rules of equity and justice. 

The evidence in my opinion shows that there have been 
instances both ways, but, the defendants’ evidence falls far 
short of the standard required to prove a custom in derogation 
of the ordinary Hindu Law. l i 
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In the result Appeals Nos 208 and 329 of 1922 are dismiss- 
ed with costs. As regards printing costs, defendants have to 
pay, it will be divided between defendants 1 to 3 on one side 
and 4th defendant on the other. | 

As regards Appeal No. 328 of 1922, in view of my find- 
ing that the custom excluding widows has not been proved, it 
is not necessary, to fmd whether there is a custom excluding 
half-brothers in favour of nephews of full blood. As the 
Hindu Law applies and as the deceased has left widows, 
daughter and daughter's son, the question raised in this suit 
is purely speculative and I do not see any ground 
for deciding which of the two sets of  reversioners 
who have at present merely a spes successions and 
who may not at all have any rights in the estate are entitled to 
precedence. I may also state that the daughter is not a party 
to any of these suits and no adjudication between the two sets 
of reversioners would be of any use when the estate opens on 
the death of the widows. Under these circumstances the 
Appeal is dismissed but without costs throughout. 

Devodoss, J—One Vanniya Kone, a shepherd by caste, 
died in June 1916 leaving behind him a daughter, two wives, a 
half-brother and three nephews by a deceased full-brother. The 
half-broth¢ has brought O. S. No. 21 of 1917 against the 
three nephews for possession of the property of Vannia Kone 
alleging that he as half-brother is entitled to inherit the proper- 
ties in preference to the nephews. The nephews plead that 
the half-brother is not the héir, as, by the custom a de the caste, 
the £ull-brother and his descendants exclude the half-brother 
and his descendants. The widows applied to be made parties 
to the suit and they were directed to bring a separte suit. They 
have accordingly brought O. S. No. 64 of 1917 against the 
three nephews and the half-brother for posession of the proper- 
ty alleging that they as widows are entitled to inherit to their 
husband under the Hindu Law in prefence to the nephews and 
half-brother The nephews and the half-brother resist the 
suit of the widows on the ground that, according to the custom 
governing the caste, widows without male issue have no rights 
of inheritance, but are only entitled to Aruppucooli or Kaimpen- 
kur meaning widows perquistites of 100 sheep or Rs. 100. The 
Subordinate Judge of Madura tried both the suits together and 
decreed O. S. No. 64 of 1917 and dismissed O. S. No. 21 of 
1917. The nephews have preferred Appeal No. 208 of 1922 
against the decree in O, S, No. 64 of 1917 and the half- 
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brother has preferred Appeal No. 328 of 1922 against the 
decree in O. S. No. 21 of 1917 and has preferred Appeal 
No. 329 of 1922 against the decree in O. S. No. 64 of 1917. 
The appeals have been heard together as the main question 
raised in issue No. 1 of O. S. No. 64 of 1917 is common to 
them all. The issue is— 


“Whether females are excluded from inheritance By the custom of 
the caste to which the parties belong as contended by the defendants”. 


A good deal of argument has been addressed to us by 
Mr. Ramachandra Aiyar who appears for the widows about 
the burden of proof of a custom opposed to the ordinary 
Hindu Law and about the essentials of a valid custom. 


In deciding whether a certain custom relating to marriage, 
divorce, adoption, inheritance or succession obtains among a 
caste, sub-caste, class, sect or clan, the following considerations 
have to be borne in mind. What is ordinarily understood as 
Hindu Law is not the customary law of the country like the 
common law of England. Neither is it a statute law in the 
sense that some King or Legislature €ramed the law and en- 
forced its acceptance by the people. The Hindu Law as is 
commonly understood is a set of rules contained in several 
Sanskrit books which the Sanskritists consider as books of 
authority on the law governing Hindus. There are several 
treatises on law and they are not of equal authority in all the 
provinces. q Many of the so-called provisions of law are only 
moral or ethical rules for the conduct of a community which 
found a resting place amidst strange surroundings and amongst 
people differing considerably in many respects from it. The 
inhabitants of the southern portion of India were Dravidians 
of Turanian origin and not of the Aryan stock. The term 
“Dravidian” is applied generally to the South Indian people. 
The Dravidians were a highly civilized people with languages 
and literatures of their own long before the Christian era. 
Tamil was a highly cultivated language long before the Aryans 
came down south as is apparent from the absence of Sanskri- 
tic influence in the most ancient of the Tamil works extant. 
Consequently though the ‘Aryans peacefully penetrated finto 
the country and in course of time acquired considerable influ- 
ence over the people posing as priests and gurus, yet they were 


not able to alter the customs and manners and mode of wor-. 


ship which prevailed among the people to any appreciable ex- 
tent. Mayne says: 
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we ‘allo know that the influence of Brahmins or even of Aryans, 

among ne Dravidian races of the South has been of the very slightest, 
a. all events, until the British officials introduced their Brahmin 
advisers”. 
Mayne’s Hindu Law and Usage, 8th Edition, p. 50. What little 
influence they really exerted over the people could be gathered 
from the fact that the people retained their own customs and 
manners and-worshipped their own Gods and Goddesses. The 
Aryans in Southern India, thstead of changing the customs 
and manners of the people, adopted some of their customs as 
their own. As the Gods and Goddesses worshipped by the 
Dravidians were not those of the Aryans, the latter:in order 
to influence the people for their own benefit created a pedi- 
gree for them and made out that they were the sons and 
daughters of their Gods and Goddesses. As régards marriage, 
divorce and inheritance and social and domestic relations, the 
people followed their own customs, though they were willing 
to worship the Gods and Goddesses of the Aryans without 
forsaking their allegiance to their demon Gods and Goddesses; 
and the rules embodied in the Sanskrit Law books were never 
accepted by the people as the law governing their relations. 

During the Hindu period there was no attempt to force 
upon the{people any general system of law as regards social 
and domestic relations and inheritance and succession. History 
dees not tell us that during the period of the Mahomedan do- 
mination the rulers interfered with the customary, laws of the 
people. Each caste, class and clan had its own ‘peculiar cus- 
tonfs governing ‘their social and domestic relations, inheritance 
and succession to property. After the advent of the British 
rule, the Judges appointed by the’ East India Company who 
were obviously ignorant of the customs and manners of the 
people looked for guidance to the learned men among ‘the peo- 
ple in'deciding questions regarding succession, inheritance, etc. 
The learned men or pandits naturally relied upon the rules con- 
tained in the old Sanskrit works for their opinion. As 
observed by Mr. Mayne, 

“upon all disputed points of law the English Judges were merely 
mouthpieces of the Pandits who were attached to their Courts and 
whbm they were bound “to consult”. 

Mayne’s' Hindu Law, 8th edition, paragraph 40, - page 43. 
The English Judges who gave their decisions- according to- the 


“opinions of the Pandits when not opposed to natural justice 


came to look’ upon the Sanskrit works as embodying: the’ law 
applicable to the people of the land; and ‘a “custom not in 
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accordance with the rules contained in the books came to be 
considered as an exception to the general Hindu Law. . 


The term “Hindu” is applied indiscriminately to all peo- 
ple who are not Mahomedans or Christians. The lowest 
castes who are outside the pale of Hinduism proper are also 
called Hindus. To call all the people “Hindus” and then 
apply the Hindu Law contained in the Sanskrit books to all of 
them is-the natural consequence ôf the ignorance of those to 
whom the administration of Civil Justice was committed in 
the early part of the last century. Itis now settled by a long 
course of decisions that the Hindu Law as understood by the 
Judges and the legal profession is applicable to all Hindus and 
a custom not in accordance with the general Hindu Law has 
to be proved by the party setting it up. But, in considering 
the proof of such a custom, the Court should not labour under 
the impression that the custom pleaded is a conscious depar- 
ture from or variation of the Hindu Law applicable to the 
parties. The custom is not an exception to the general Hindu 
Law as if that a set of persons who were governed by.. the 
Hindu Law agreed to adopt a course ‘of conduct in variance 
with the law which govrens them. The customs obtaining 
amongst the Non-Aryan races of this Presidency, especially 
among those inhabiting the Southern or Tamil Districts, have 
been in vogue from time immemorial. To hold such custems 
as exceptions to or variations of- the Hindu Law 
is to ignbre History and Ethnology; for, the Dravi- 
dians were never governed by the Hindu Law, eand 
they adopted only some of the customs and manners. 
of the Aryans when they wanted to imitate them. In weigh- 
ing the evidence as regards any custom which is set up, the 
Court should consider whether the caste or sect or clan among 
whom it is said to prevail ever adopted wholly or only with, 
some reservations. the general body of Hindu Law and whe- 
ther they ever intended to alter their customs and customary 
laws completely. Dr. Burnell in his introduction to the 
Dayavibagha, page 15, observes: 

“Custom has always been to a great extent superior to the written 
law in India and especially so in the South; but “the Indian Jurists never 
attempted to record such merely human details; hence the difficulty of 
the law of marriage and caste usages on which questions of inheritance 
often depend. By custom only can the Dharma Sastra here be the rule 


of others than Brahmins and, even in the case of Brabmins, it is very” 
often superseded by custom.” 


R—25 
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The parties to the appeals are Edayars or shepherds by 
caste. They call themselves Yadhavas. Many of them profess 
to be. Vaishnavites and wear their distinctive marks. Though 
the Madura Edayars are not Aryans, yet they have arrogated 
to themselves the position of the caste in which the great Avatar 
of Vishnu, Krishna, was born, and, consequently, have adopted 
the customs and religidus practices and usages of the Aryans. 
D. W. 46 says that they perform the Shradhas and repeat the 
names of their ancestors during the ceremony. A mere conver- 
sion to a religion would not necessarily involve the adoption of 
the laws as to inheritance and succession obtaining among the 
adherents of that religion. As observed by Mr. Nelson in his 
brochure on Hindu Law entitled a ‘View of the Hindu’ Law 
as administered by the High Court of Judiatcure at Madras”, 
at page 138 — 

“If alk professed one and the same religion, that fact would not in 
itself warrant the supposition that all followed the same customs in respect 
to succession to property and the like; for, whilst nearly all the countries 
cf Europe profess the Christian faith; each has its own peculiar laws 
regulating the devolution of property and other affairs.” 


But when the converts aim at identifying themselves with the 
rest, Strong evidence would be needed to show that they kept 
their own daws relating to social relations, marriage, inheri- 
tange and ‘succession uninfluenced by the rules of law obtain- 
ing among the adherents of the religion to which they 
became converts. | 


“No hard-and-fast rule can be laid down as to how many 
instances are sufficient to make out a valid custom and how many 
exceptions to the custom set up would make the Court hold that 
the custom pleaded is not obligatory or invariable. Where a 
custom ‘is a general one obtaining in a caste or clan composed 
of hundreds of. families, the Court would naturally expect a 
large number of instances in proof of the custom, but, where 
the custom set up is that of a single family or a small group of 
families, it is unreasonable to expect a large number of instan- 
ces in support of the custom. Where a large number of instances 
are proved which arg not in accordance with the custom, even 
though the number of instances produced in support of the custom 
is considerably larger, the Court would hesitate a good deal 
before coming to the conclusion that the custom is considered 


-by the people among whom it is said to prevail as obligatory. 


It is unnecessary in this view to consider the cases relied upon 
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by Mr. Ramachandra Aiyar such as Mirabivi v. Vellayanna 
(3) and Abdul Hussein Khan v. Sona Dero (2). 

The first question is, what is the custom that is set up? The 
issue, as framed, 

“Whether females are excluded from inheritance by the custom of 
the caste to which the parties belong as contended by the defendants?”, 
is too wide. When the case was opened by Mr. 
K. V. Krishnaswami Aiyar for the 4th defendant, I 
asked him how he would formulate his posi- 
tion. He replied that women are excluded from inheritance. 
His statement is in keeping with the issue, but the written state- 
ments of defendants 1 to 3 and the 4th defendant do not go that 
length. In paragraph 2 of the 4th defendant’s written state- 


ment, the custom is pleaded in the following terms : “Widows' 


do not ihnerit their husband’s property, but, are entitled only to 
a small perquisite, the succession, in the absence of a son, open- 
ing to the nearest male dayadis.” Defendants 1, 2 and 3 plead 
in.paragraph 4 “Sonless widows possess an interest in the in- 
heritance only to the extent of the customary allowances, namely, 
99 sheep if the owner died possessed af the same, or, at Re. 1 
per sheep for every sheep that remains undelivered.” 

We cannot consider the custom with reference to the right 
of a mother to succeed to her son dying leaving nq widow ‘or 
issue, or the right of a daughter to the estate of a father dying 
without male issue or the right of a grandson by a daughter in 
the absence of male issue to inherit to the maternal grandfather, 
as they are not before us; and the question has not been definite- 
ly raised with reference to them, though witnesses in their 
anxiety to make out the defendants’ case are prepared to go the 
length of saying that, if a man dies without male issue, his 
estate immediately vests in his agnates. The custom for 
determination in this case should only be confined to that set 
out in paragraph 2 of the written statement of the 4th defendant, 
namely, widows do not inherit their husband’s property but are 
entitled only to a small perquisite. 

It is urged by Mr. Ramachandra Aiyar that a finding that 
widows do not inherit to their husbands dying without male 
issue would necessarily mean the vesting af the property in the 
nearest agnate and that would prejudice the right of a daughter 
to inherit to a father and the right of the daughtéf’s son to 
inherit to the grandfather, for, property must vest in somebody 


ee mn Ba EA ja NAN oe ee Si a 
2. (1917) LR45TA1l0:IL R45 C40:4MLJ 4 (PC), 
3. (185) IL R8M 464, 





196 THE MADRAS LAW JOURNAL REPORTS. [vOL. 


and if it vests in the agnate, it cannot be subsequently divested 
in favour of the daughter or of the daughter’s son. A finding on 
‘the custom need not necessarily prejudice the right of the 
daughter or daughter’s son, as it is confined a to the tight 
of the widow to inherit to her husband. 

It is next urged that the custom is an desi one. 
Nothing is unyeasonable in a custom which places widows under 
a disability to inherit to their deceased husbands. In consider- 
ing whether a custom is reasonable or unreasonable, we should 
not be influenced or guided by modern ideas, for, that which 
appears to be unreasonable to us now may have been considered 
as eminently reasonable and necessary for the growth or well- 
being of a caste or clan in bygone ages. In ancient times 
women were considered as chattel and therefore not fit to own 
property in their own right. Even Manu who gives women 
the right of inheritance in certain cases places them under a 
perpetual tutelage: 

“In childhood must a female be dependent on her father; in youth 
on her husband; her lord being dead, on her sons; if she have no sons, 
on the near kinsemen of hey husband; if he left no kinsmen, on those of 


her father; if she have no paternal kinsmen, on the sovereign; a woman 
must never geek independence” 


Manu, Chapter ‘5, verse 148. It is sats ‘in 
recent tinfes that women were- considered fit to own 
property in their own right. The right to inherit to male rela- 
tions ‘is a still more modern development of the law. The 
earliest recorded instance of daughters claiming ‘a share: for 
themselves in their father’s property is that of the daughters of 
Zelophehad who applied to the great Law-giver Moses to be 
allowed to succeed to their father who died leaving no sons on 
the ground that his name should not “be done away from among 
his family, because he has no son.” Moses allowed them to 
take their father’s property and decreed ; 


“ff a man die and have no son, then he shall cause inheritance to 
pass unto his daughter . . . and it shall be unto the children of 


Israel a statute of judgment.” 3 a 

The Book of Numbers, chapter 27, -verses 4 and 
8. This became “Jaw” in Israel. Everafter that in the 
absence of sons, the daughters divided their father’s property 
among themselves. Under the Mahomedan Law a mother and 
wife are given definite shares and‘ daughter is a residuary and 
a sister is a sharer or a residuary according to circumstances. 
Till the passing of the Married Women’s Property Act of 1884 
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a married woman could not own separate property in England. 
According to the Mitakshara, a sister is not an heir at all, though 
she is an heir in thc Bombay Presidency under the Mayukha 
Law. So, there is nothing unreasonable in a custom 
which prohibits a wife from inheriting to her husband. If we 
apply the present day notions to some of the roles of Hindu 
Law, we should certainly condemn them as unregsonable and un- 
suited to modern conditions, but, as they are binding on the peo- 
ple, Courts are bound to recognizt them and to give effect to 
them. 

The parties to the appeals are a subdivision of Shepherds 
called Puthunattu Edayars or Ramayana Chavadi Yadhavas. 
They are also called One thousand Shepherds and they number 
about 700 families. The custom by which sonless widows are 
excluded from inheritance is said to obtain among this Ramayana 
Chavadi Yadhavas. In giving evidence, the defendants’ wit- 
nesses depose that the widows get what is known as Aruppu- 
‘cook or Kaimpenkur of 100 sheep or 100 rupees and quit the 
house of their husbands. If the payment of Kaimpenkur or 
Aruppucook is a part and parcel of the custom which 
excludes widows from their husband’s inheritance, I may say 
‘at once that the custom has not been made out; for, the 
evidence as to the amount, time and mode of payment í a Aruppu- 
cook is so conflicting and unsatisfactory that it is ‘not possible 
to arrive at any definite decision as to its amount or the time or 
mode of payment. Even though the witnesses treat the pay- 
ment of Aruppucooli as part of the custom and inseparable 
from the portion relating to the exclusion of the widows «from 
inheritance, yet, as the defendants should not be made to suffer 
on account of the attempt of the witnesses to prove too much, I 
addressed myself to the simple question, have the defendants 
made out by reliable and unambigous evidence a custom, which 
is invariable and obligatory, whereby widows are debarred from 
inheriting their husband's property? The appellants seek to 
establish the custom by adducing a number of instances in 
which the property of a person dying without male issue was 
inherited not by the widows but by the agnates or pangalis. 
The instances may be roughly classified, under the folowing 
: heads :— 

1. Instances supported by dasan a salaka. 

. JI. Instances spoken to by widows. 

III. Instances spoken to by pangalis or sides of the 

dsceased persons. 
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IV. Instances spoken to by the widows’ relations. 

V. Instances spoken to by other relations. 

[Then His Lordships discusses seriatim the evidence 
regarding the various instances spoken to by the witnesses. ] 

The cases in which there is satisfactory evidence that the 
dayadis or pangalis inherited their divided pangal’s properties 
in preference*to the widows are only fifteen. The cases in 
which there is satisfactory evidence that the widows dealt with 
the properties of their husbands are thirteen. It is strongly 
urged by Mr. Ramachandra Aiyar for the respondents that the 
appellants have not produced a single patta to show that the 
patta which stood in the name of the deceased pangali was 
transferred- after his death to the name of a divided pangali. 
Nor is there any evidence to show that a divided pangali was 
brought on.the record as the legal representative of a Kone in 
any suit or legal proceeding. It is significant that no person 
who had occassion to file a suit against a Yadhava of the 
Ramayana Chavadi subdivision ever thought of making the 
pangali the legal representative of the deceased Kone. In the 
case of persons who do*not belong to the community, it might 
be said that they were not aware of the custom prevailing in the 
community, but, when we find that the members of the commu- 
nity sued ‘wither the widows or made the widows the legal re- 
pregentatives of a deceased Yadhava defendant, it cannot be 
said that the members of the community considered that there 
was a binding custom which prevented the widows from succeed- 
ing „to their ‘deceased husbands’ properties. It is also urged 
for the respondents that no Panchayat award was produced, 
Exhibits XXV and XXVI make the Panchayat award 
the basis of the payment of Arruppucook. Yet no panchayat 
award has been-produceed by the Appellants. There is no instance 
of a pangali having enforced his right in a court of law. But 
there are at least two instances in which the widows applied for 
succession certificate to collect the outstandings due to their 
husbands. i 


The appellants naturally rely upon the admissions made by 
the plaintiffs’ witnesses in support of their case. Mr. Rama- 
chandra Aiyar explains the fact that some of the plaintiffs 
witnesses made statements supporting the contention of the 
defendants by urging that they were adverse to the plaintiffs 
and they had to be called in order to prove certain documents 
and that they in cross-examination made statements supporting 
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the cases of the defendants. This TE appears to be 
plausible. 

[Then His Lordship discusses the statements in certain 
affidavits filed in the case. ] 


As I have already observed the evidence as to Aruppucooh 
is not uniform. Ex. XXIII gives it as Rs. 70, Ex. II gives 
it as Rs. 100, Ex. XXII as Rs. KOO and Ex.’ EX as Rs. 70, 
Ex. V as Rs. 17. The witnesses are not agreed as to the 
amount which is due as Aruppucoolt. The contention of the 
defendants is that only Rs. 100 is paid as Aruppucooli. Some 
of the witnesses say 50 or 60 sheep and in one case 99 sheep 
were given as Aruppucool. If the Aruppucoolk was only 
Rs. 100, it is difficult to see how 99 sheep could have been 
given. A sheep would have been worth at least Rs. 5 to 
Rs. 7 some years ago. The evidence as regards the quan- 
tum of Aruppucool is so conflicting that it would not be 
possible to accept the statement that Rs. 100 was the amount 
of Aruppucoolt that should be paid by a pangali before he 
inherits the property of the deceased pa#gali and, therefore, if 
the Aruppucook is an integral part of the custom set up, it can 
be safely said that the custom has not been made out. But, 
as I have dealt with the custom, apart from the Aruppucooli, 
only the evidence as regards the exclusion of thé widows 
from inheritance should be considered in weighing the  evi- 
dence whether the custom set up has been made out or not. 
The appellants place reliance upon a statement in the “Madura 
Gezetteer” as supporting their contention. The passage is 
as follows :— 

“Among these Puthunattns an uncommon rule of inheritance is in 
force. A woman who has no male issue at the time of her husband’s 
ceath has to return his property to his brother, father or maternal uncle, 
but, is allotted maintenance, the amount of which is fixed by a caste 
Panchayat .” 

The custom that is now set up is different from the cus- 
tom that is referred to in the Gazetteer. According to the 
Gazetteer, the property has to return to the deceased’s brother, 
father or maternal uncle and the amount of maintenance is to 
be fixed by the caste Panchayai. The defendants stoutly re- 
pudiate the suggestion that the caste Panchayat determines the 
amount of maintenance, and their case is that the pangak alone 
inherits the property, and in no case does the maternal uncle 
take the property. The custom which is pleaded now is not 
the same as that referred to in the Gazetteer and therefore the 
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statement in the Gazetteer cannot be relied upon as supporting 
the case of the defendants. 


- There are about fifteen insances in which there is satis- 
factory evidence that the divided pangalis or dayadis succeeded 
to the estate of a deceased person in preference to the widow. 
Mr. Krishnaswami Aiyar for the appellants relies upon 
Palaniappa Chettiar v. Alagan Chetti (8) and contends that 
the clear proof of a few instances is sufficient to make out a 
custom. It may be that where a custom set up is nor oppos- 
ed to. the general law governing the community, a few in- 
stances may be sufficient to enable the court to hold that the cus- 
tom prevails in that community. But, where the custom which 
is_set up. is opposed to the ordinary law governing the parties, it 
must be shown that the custom is invariable and thatit is 
obligatory and must be proved by a large number of instances. 
In this case the instances. referred to as being 
opposed .to the custom are supported by documentary evl- 
dence. In several of them the pangalis did not come forward 
as legal representatives of the deceased person and in one case 
a pangali clearly. stated? that.he was not the heir and that the 
widow was the legal representative—vide Ex. B-2. Further 
the widows have asserted their rights in a court of law by 
applying dpr succession certificates—vide Ex. Q. Mere 
statements of witnesses that such a custom exists or that such 
a custom is not in vogue should not be relied upon, unless such 
Statements are supported by instances. It is urged that the 
witnesses are interested persons and their evidence should not 
be accepted. In a case like this, where the custom obtaining 
in a community is in issue, only the members of the commu- 
nity would be in a position to speak to the custom 
prevailing in it, and the mere fact that they are related to the 
defendants or that they are related to influential men in the 
community—Narayana Kone, D. W. 54, or B. K. Vannia 
Kone, D. W. 61—should not by itself be a sufficient reason 
for rejecting the oral testimony as false. If the evidence is 
sufficient to make out that the members of the community 
observed the custom and considered it obligatory on them and 
if there are no variations or departures from it, the Court would 
be justified in considering the custom as proved. In this case, 
it does not appear that the widows knew that they had no rights 
and accepted what was given to them by the pangalis. It may 








8. . (1921) L R 481A 539:1 L R 44 M 740. 
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be that the caste panchayat in many cases compelled the widows 
to accept cash payment and relinquish their rights to their hus- 
bands’ property in favour of the pangalis and determined what 
amount should be paid as maintenance having regard to the 
extent and nature of the husband’s estate, and that is the. rea- 
son why the amount ofAruppucoolk is different in different 
cases. The statement in the „Gazetteer that a woman 
who has no male issue is allotted maintenance, 
the amount of which is fixed by the caste Panchayat, is probably 
correct. The defendants’ witnesses do not admit that the 
caste Panchayat fixed the amount of the maintenance, as such 
a statement would cut at the root of the defendants’ case and 
they are driven to the logical conclusion that, if a wealthy man 
dies leaving only daughters and a widow, they have to seek an 
asylum in the house of the widow’s brother however poor he 
may be. They further go to the length of saying that-even 
if there was no estate, the pangali was bound to pay Rs. 100 to 
the widow. The Yadhavas being a polygamous people, if the 
custom is a binding one, a poor pangali who may not get a pie 
of the deceased parigali’s estate will be obliged to pay Rs. 200, 
if there are two widows, and more, if there are “more 
widows. Curiously enough in many cases the deceageq left 
two widows. "to 

Indian Courts are Courts of law as well as of equity. and 
they ought not to give effect to a custom which the growing 
consciousness of the community in which it is said to have pre- 
vailed is prepared to treat it as unsuited to modern conditions. 
and has allowed a departure from it in several cases; "When 
a custom which is not in accordance with the ordinary clay 


governing the Hindu community is giving way to enlightenment 
in order to bring it in line with other communities, Courts. 
would not be justified in giving effect to it and thereby compel-. 
ling the unwilling community to be bound by the custom which: 
it has practically abandoned. The judicial recognition. of a. 
custom which a community is prepared to jettison is neither 
necessary nor just. Even if such a custom , ; ag: 
that set up had prevailed at some time, I am not prépared to- 
hold that the custom has been considered to be a binding one, 
during the last 20 or 25 years. The truth probably is that get 
out in Ex. XLIII (a), the affidavit of plaintiffs 1 and 2. In 
paragraph 5 they state: i me sa 
“We object to the caste custom alleged by both parties. 
Both ` parties are followers of Hindu religion. All the rights 
R—26 
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and non-rights under the provisions of the Hindu Law are applicable 
to both parties and to us as well.” 

Paragraph 6 is as follows: 

“It might ‘be usual in same poor families to send away widows 
having no heir, after paying some amount with the consent of both 
parties”. 

In paragraph 7 they say: 

“But in the case of rich and influential families like that of our 
deceased husband Vannia Konar, the widows used to manage their 
Properties during their lifetime, and in the case of some other families 
they used to hand over their properties to their heirs, receive from them 
amounts in thousands for their expenses and do several other acts.” 

` ' After careful and anxious consideration of the whole of 
the evidence in this case, I have not the slightest hesitation. in 
holding that the defendants have failed to prove the custom 
ag set up by them and I find issue No. 1 against the defendants. 
The result of this finding is, the appeals against the decree in 
O. S. No. 64 of 1917 fail and they are dismissed with costs. 
It is unnecessary in the view I have taken of issue No. 1 to 
consider the issues that arise in O. S. No. 21 of 1917. 
Appeal No. 328 of 1922 is also dismissed without costs 
throughout. ° 

Wallace, J. :—Appeals Nos. 208 and 329. of 1922 :—I 
concdr with my learned brothers. 

The ‘point for decision is whether the defendants have 
preved a custom in derogation of Hindu Law that the agnates 
to the remotest degree exclude the sonless widow or widows of 
a deceased divided member of the 1,000 Yadhava caste com- 
mugity, in the matter of inheritance of his property at his 
death. It has not been contended before us, although, it was 
contended in a way before the lower court, that the parties. 
to these suits are not Hindus. They are certainly Hindu by. 
religion. They describe themselves as Vaishnavites and do 
not claim that they follow any other religion. That, being so, 
it is difficult for them to contend that they are not in the. 
matter of family law of inheritance. governed primarily by. 
Hindu Law and in fact that has been admitted in this Court. 
In their pleadings also they admit that they are governed pri; 
marily by Hindu Law, but plead the suit custom, which is a 
cutsom_ in, derogation of the ordinary law of succession under 
Hindy Law, asa custom among them having the force of law 
and therefore to be enforced by the Courts. The onus of 
proying such a custom ljes heavily on the defefndants and it 
was necessary for them to prove. that. the custom alleged is 
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certain, uniform and ancient, and forms in the caste conscious- 
ness such a binding rule that disobedience of it will be felt by 
the caste as tantamount to disobedience of a positive law. 

The evidence to prove the custom is voluminous and deals 
with a large number of separate instances, each of which had 
to be carefully extracted and dealt with by the trial court. This 
may partly account for the lower court having made many 
mistakes in quoting it, although tMere are also indications that 
these mistakes are due not to the Judge reading the evidence for 
himself but to his depending upon the vakils’ notes of argument. 
Speaking generally, however, the evidence is not of a high 
order, is more conspicuous for quantity than for quality, and 
is vague, indefinite and inconclusive. It is a sounder policy in 
such cases to put forward a reasonable number of unmistak- 
able instances of a custom clearly and definitely proved than 
any number of vague and indefinite instances insufficiently 
established . 


As to what the custom pleaded really is, the defendants 

make an unfortunate start by not agreeing with one another. 
In their pleadings in the suit with which we are now concerned, 
i. e, Original Suit No. 64 of 1917, the defendants 1 to 3, said 
that the custom is that “a sonless widow possesses ag interest 
in the inheritance only to the extent of the customary allow- 
ances, namely, 99 sheep if the owner died possessed of the 
same, or at 1 rupee per sheep for every sheep that remained 
undelivered.” The 4th defendant says the custom is that 
“Widows do not inherit their husband’s property, but, are enfitl- 
ed only to a small perquisite, the succession, in the absence of a 
son, opening to the nearest male dayadt’, In 
their pleadings in Original Suit No. 21 of 1917 
which was tried along with this case, the present 4th 
defendant pleaded that the custom is that “in case an 
original ancestor died without male issue, his widow or daughters 
do not succeed to his properties by right of succession . 
The widows had only a right to receive Aruppucooli, namely, 
100 sheep or 100 rupees in case there are no sheep and then they 
leave the house and have no manner of right to the properties 
of the original ancestor, and no right accrues to his daughters 
or their heirs by right of heirship in the properties of a person 
dying without male issue; . .- . only his brother and.other 
near dayadts succeed to his properties as his heirs and claimants.” 
Defendants 1 to 3 in their defence in that suit started by- tar 
ing in toto this custom and then set up rules of succession in 
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same words as used by them in their pleadings in the present 
suit. As set out by defendants 1 to 3, therefore, the custom 
relates only to widows. Nothing is said about mothers or 
daughters; and these widows have an interest in the inheritance 
to the extent of 99 sheep. According to the 4th defendant, the 
daughter as well as the widow do not succeed and neither of 
them has any interest in the inheritance as such. At the trial 
all the defendants joined forces together, and defendants 1 to 
3 accepted what they had previously denied, namely, the custom 
pleaded by the 4th defendant. The custom put forward in the 
evidence adduced by them differs in several respects from that 
put forward in the pleadings. For example, the exclusion 
from inheritance previously predicated of widows and daughters 
only is extended also to mothers and step-mothers. The 
amount of Aruppucooli or payment due to the sonless widow 
is not fixed at 99 sheep or 99 rupees, but varies considerably, 
and the succession is not restricted to a brother or other near 
dayadt, but, any agnate however remote excludes all the above 
female relations. This latter extension is significant in view of 
the fact that defendants relied on a recital in the Madura Gazet- 
teer to support the custom pleaded by them. Now the recital in the 
Gazetteer is to the effect that in this caste on the death of a 
man without male issue the widow has to return His property 
to his father, brother or maternal uncle. It seems to me 
obvious that the Gazetteer custom, especially in its inclusion of 
the maternal uncle, differs fundamentally front the custom now 
pleaded that all agnates however remote exclude all cognates. 
Again the Gazetteer does not say that widows are ever deprived 
of the right of residence in the family house, which is now 
pleaded as part of the custom, nor does it mention the exclu- 
sion of mothers or daughters or give any countenance to the 
custom now pleaded that daughters have no right even to a 
pie of their father’s property, but, are turned adrift 
penniless on their father’s death. The Gazetteer also 
says that the custom is that the amount of the widow’s mainten- 
ance is not fixed, but, is determined by a Panchayat. There is 
no suggestion that it is limited to one lump sum payment of 
Rs. 100 or so. 


There are many indications in the evidence, into which I 
need not go in detail, that there once was such a custom as set 
out in the Gazetteer, and my general conclusion is that the 
present defendants are trying to expand and extend it further 
than it eyer really went, while, as a matter of fact, the influence 
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of surrounding Hindu Law has been such that the original 
custom has been largely broken down, especially, as one would 
expect, in the main town of Madura. It-is not without 
Significance that most of the oral evidence for the plaintiffs 
against the existence of the custom comes from Madura Town 
and most of the evidence of the defendants from the. outside 
villages. x Sa 

It has been argued for the ,defendants that their case 
should not be dismissed, even if they have not succeeded in prov- 
ing every detail of the custom pleaded, and that it is open to the 
Court to find out exactly what the custom is and give legal effect 
to it. That may be so in theory, but, in practice, the Court 
has to see whether any of the details arø so satisfactorily proved 
that they can be accepted, and, when witnesses have obviously 
given exaggerated or false accounts of the custom, it is not easy 
to distinguish how much of their description is false or exagge- 


rated and how much residuum of truth is left. Speaking” 


generally, no witness for the defence supports the Gazetteer 
custom in giving the maternal uncle any right to the property 
or im stating that the amount of Aruppwcooli is left to be fixed 
by a Panchayat, while all seem to agree that the widow has no 
right of residence in the family house, a point which the Gazet- 
teer does not mention. Some of the defence witngsses go to 
absurd lengths about the details of the custom. Some assert 
that Aruppucoolk is to be paid, even when there is no property 
left at all or when the property left is less than 100 sheep or 
100 rupees, and that it must be so paid to each separate widow 
—see the evidence of D. Ws. 1, 2, 5, 46, and 57,—even if the 
pangalis are ruined thereby—see D. W. 57, also that daughters 
get not a pie and have to beg if there are no relations who will 
feed them; apparently if they are infants, they must die of 
starvation. Very strong proof of such an inhuman custom 
would have to be adduced before the Courts would accept and 
enforce it. 


It is clear, I think, from all these considerations that the 
extent and the scope of the custom is by no means certain and 
definite. When I come to consider the value of the actual 
evidence adduced, I find that the residue left indicates the same 
uncertainty as to what the custom is. I need not go in detail 
into the evidence, but, wilf remark generally that I have reject- 
ed most of the defendants’ instances on three main grounds : 
(1) That proof from ancient and unimpeachable documents is 
much more valuable than oral eyidence given after the exist- 
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ence of the custom has become a matter of acute controversy - 
in tHe caste, each member of which will be probably affected 
one way or the other by the decision. Of such ancient and un- 
ifipeachable documents there are none on the defendants’ side. 
(2) That the proof that a deceased hushand was divided from 
his pangalis was in most instances instifficient, unsatisfactory 
or not the best obtainanble. Obviously the essential preli- 
minary fact of division had te be established by the best possible 
evidence and, if it is not so established, the instance is useless, 
as, when there is no division, the widow would under Hindu Law 
not succeed to the property as against the undivided dayadi, 
and the non-succession df the widow would be in accordance 
with the ordinary Hindu Law. (3) That evidence as to eš- 
clusion of mothers, step-mothers and daughters is not relevant 
to the case of widows, since, by the pleadings in this case as dis- 
tinct from the pleadings in Original Suit No. 21 to which the 
present Plaintiffs are not parties, no plea of the exclusion of 
mother, step-mother or daughter was put forward and, there- 
fore, the plaintiffs were not called upon to meet such a case. 
Plaintiffs’ husband in fact has left a daughter and a daughter’s 
sen, and, if the defendants wishehd to establish the custom as 
against the daughter, they shoukl have made the daughter also 
a party ta the suit. 


We have had each instance on each side carefully put before 
us and citicised by the other side and my general conclusion 4s 
that on the defendants’ side I accept as satisfactorily proved 
only seven instances, Nos. 3, 4 and 12 in paragraph 60 of the 
lower court’s judgment, Nos. 8, 9 and 15 in paragraph 62 and 
No. 13 in paragraph 68. Instance No. 4 in paragraph 60 sets 
out a partition deed, Exhibit I, which recites payment of Aruppu- 
cook to the widow and her exclusion from the husband’s pro- 
perty. This is, however, of a recent date, only four years prior 
to the suit. Instance No. 3, paragraph 60, has some signifi- 
cance, inasmuch as there a father of a widow took a transfer of 
the husband’s property from the pangali. See Exhibits XXI and 
XXI (a), dated 1900. Instance No. 12, paragraph 60, is 
also a case where the widow herself took a mortgage of her 
husband’s property “from the pangalt, a case of 1899. The 
other instances are not supported by documents, but, seem to me 
fairly proved as cases in which a angali excluded the widow 
from the property. On the other hand there are many infirma- 
tive circumstances weakening the defendants’ cage. In a com- 
munity of 700 fariilies, One expects a certain nimber of dodu- 
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mentary transfers of property; yet, the defendants have not 
not been able to prove satisfactorily any such transfer earlier 
than 1899, which is only 17 years before the suit. One 
expects also a certain amount of litigation, at least by creditors 
for recovery of the, debts of a deceased man or by claimants 
of his property, but, the, defendants have not put forward a 
single instance in which dayadis have been sued as legal repre- 
sentatives of the deceased husband. There is no recorded 
case in which a widow has ever bten put by a dayadi to the 
test of a law court, no case in which they applied for and 
got a succession certificate, no documentary proof of a transfer 
of patta of the deceased’s land to dayadis, no proof of payment 
of kist. by a dayadi for land primarily owned by the husband, 
no award of any caste panchayat on the lines of the alleged, 
custom. 

[His Lordship then discusses the evidence. relating to the 
various instances. | 

Reliance was also placed by the defence on the. fact that 
P. Ws. 5, 6, 7, 11 and 12 have given affidavits, Exhibits 
XXXVIII, XL to, XLIII. These were put in in an I. A. in 
O. S. No. 21 which is a contest between the 4th defendant 
on the one hand and defendants 1 to 3 on the other as to whe- 
ther the inheritance from a sonless Yadhava goes to his bro- 
ther by the. same mother or not. The affidavits were put in 
in support of the claim by defendants 1 to 3. The question 


whether thé widow was excluded by the dayadis was not then’ 


in point and any assertion on it can only be inferred, if at all, 
indirectly from the statement in paragraph 7 of the affidaytts 
that defendants 1 to 3. had succeeded to the estate of Vannia 
Kone. _ 

Such, is the state of the evidence as I find it to be in. this 
case. Regarding it as a whole and remembering that. the 
onus of proving a custom, derogatory to Hindu Law lies 
heavily on the defendants, I am satisfied that they have not 
discharged it. The custom mentioned in the Gazetteer is not, 
the custom set out in the pleadings. The custom set out in 


the pleadings of defendants 1 to 3 is not the custom set out 
in. the pleadings, of the 4th defendant. The custom set out. 
in the pleadings by all defendants is widely expanded. and 


carried to absurd: lengths inthe evidence. The few instances 
which defendants have proved of dayadis excluding widows 
are to my mind wholly insufficient to establish that any clear, 
uniform, angient and definite custom contrary to the ordinary 
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Hindu Law and having the force of law governs the conscious- 
ness and the social life of this caste. As I have indicated, 
there may at one time have been a custom, such as is set out 
in the Gazetteer, which is now in a state of flux and erosion 


-owing to the inroads of Hindu Law. It is easier to conceive 


that there was once such a custom which has now fallen very 
much into desuetude owing to the influence of Hindu Law 
than that a definite custom was set up in defiance of Hindu 
Law by persons originally subject in this matter to the full 
canon of Hindu Law. I am unable to conclude that there is 
now in vogue any custom, such as the defendants contend for, 
having the force of law so that the community regard it as 
law and a breach of it as a breach of the law. J, therefore, 
agree with the lower Court and with my learned brothers that 
this custom has not been proved, that the defence to the plain- 
tiffs’ claims fails, and that the appeals should be dismissed with 
costs, as provided for in my learned brothers’ judgment. 

Appeal No. 328 of 1922 :—I agree here also with the 
order in this appeal. 





Ae Se Mi e Appeals dismissed. 
e PRIVY COUNCIL. 
[On_appéa] from the Court of the Judicial Commissioner, 
. Central Provinces. ] 


PRESENT :——VISCOUNT SUMNER, LorD ATKINSON, LORD 
SINHA AND SR Jonn WALLIS. i 


Seth Maganmal, since deceased, 
and another ... Appellants* (Plaintiffs). 


v. 

Darbarilal Chowdhry ... Respondent (Defendant). 

Weight attacking to findings of fact of Trial Court which had mot 
seen the wiinesses—Smit to enforce morigage—Onus on defendant who 
denies receipt of comstderation—Presumption to detriment of party 
failing to produce his principal witness—Indian Contract Act, 1872, 
S. 23-Credttor obtaining guarantee from third party by stifling a 
prosecution. 


Where in a case which entirely depends upon questions of fact, the 
Judge of the Trial Gourt pronounces judgment merely upon the record 
of evidence made by his predecessor-in-offce and has not had the bene- 
fit of seeing the witnesses give their evidence, and the Appellate Court, 
on the same evidence, comes to tbe opposite conclusion as to the facts, 
their Lordships of the Judicial Committee will not attach the same 


*P, C. Appeal No. 58 of 1924,” 6th December, 1927. 
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importance as they otherwise would to ihe findings of fact of the Trial 
Court, and will be slow to disturb the judgment of the Appellate Court 
unless convinced that it is wrong. 

In a suit to enforce a registered mortgage-bond, the plaintiff alleged 
that the defendant executed the mortgage in question after having 
recarved the consideration money in cash. The defendant admitted the 
execution of the mortgage but denied that he had received the con- 
sideration alleged and also that he owed any money tp or had received 
any money from the plaintiff. Held, that the onus lay heavily on the 
defendant to prove this defence which was admittedly <noonsistent 
with his own admissions in writing. Held, also, on the evidence, that 
the defendant had in this case dischanged the onus which rested upon 
him. 
Where a party failed to call as his witness the principal person in- 
volved in the transaction, who was in a position to give a first hand 
account of the matters in controversy and to throw light on them, and 
who could have refuted on oath the allegations of the other side, and 
the Appellate Court drew an inference adverse to the party who thus 
intentionally kept back his principal witness, their Lordships of the 
Privy Council considered that it was, under the circumstances, a legiti- 
mate inference to draw. 

The question whether a creditor can by stifling a prosecution for 
a non-compoundable offence obtain a valid guarantee for his debt from 
a third party, was left open by the Judicial Committee. 

Appeal (No. 58 of 1924) from a judgment and decree 
of the Court of the Judicial Commissioner, Central Proyinces 
(Dhobley, A. J. C.), dated the 21st December, 1921, revers- 
ing a judgment and decree of the Subordinate ‘Judge of 
Damoh, dated the 17th November, 1919. : °. 

The suit was brought by the plaintiffs-appellants to en- 
force a mortgage, dated the 5th March, 1913, and executed by 
the defendant-respondent in their father’s favour, and “the 
main question for determination in the appeal to their Lord- 
ships was, whether the said mortgage was given for valuable 
consideration or whether it was given, as alleged by the 
defendant, without any valuable consideration but “for the 
purpose of compounding a nono-compoundable offence com- 
mitted by Gajadhar, brother of the defendant’. 

The material facts of the case are given in their Lord- 
ships’ judgment. 

The Trial Court disbelieved the defence and found for 
the plaintiffs and made a decree in their favour, and from 
that decree the defendant appealed to the Court of the Judi- 
cial Commissioner, Central Provinces. 

The appeal was heard by Rao Bahadur Dhobley, Addi- 
tional Judicial Commissioner. He came to the opposite 
conclusion, and held that the defendant was threatened with 
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a prosecution of his brother for the offence of embezzlement 
which was not compoundable, and that the mortgage was 
‘therefore invalid. and undnforceable. He accorfingly al 
lowed the defendant’s appeal, and made a decree dismissing 
the plaintiffs’ claim. 

The learned Judicial Commissioner’s judgment on the 
question of law involved was as follows: 

“The next question is whether on these facts the defendant is” 
liable on the morigago in suit. On his behalf, it is contended that the 
consideration for the mortgage was illegal, while it is urged for the 
plaintiffs that the defendant having accepted his brother’s liability must 
salisfy it. The argument is that there was a civil liability on Gaja- 
dhar to make up the deficiency and that the defendant merely under- 
took that responsibility in consequence of which the plaintiffs released 
Gajadhar. That was said to be a good, valid and enforceable con- 
sideration. Whether Gajadhar was or was not guilty of the offence 
of criminal breach of irust, or whether he would have, on being prose- 
cuted, been convicted of the offence or not, is not very material, The 
fact is that he was threatened with a prosecution for that offence, which 
was not compoundable. The law on the subject is laid down in the 
case of Kitshanlal v. Amansingkh (1), and it is to the 
effect that a mere adjustment by compromise of the private damage 
caused to a person by an, offence, which leaves inviolate the public 
right to prosecute, is valid and enforceable in the Civil Court, but that 
every agreement to stifle a prosecution for a uon-compoundable offence 
is bastd upon illegal consideration and is therefore void. In the pre- 
sent case though there- was no express agreement made by Rai Saheb 
Sukhdeo not to prosecute Gajadhar, such agreement can_be inferred 
fromm the threat that, unless the defendant gave the mortgage bond, 
Gajadhar would be prosecuted. The defendant was not in any way 
liable to the plaintiffs and the consideration which prompted him to 
give the mortgage was to avoid Gajadhar’s prosecution. As observed 
in Flower v. Sadler (2), there is a distinction between 
getting a security for a debt from the debtor himself and get- 
ting it from a tbird person who is under no obligation to the creditor. 
In the present case an agreement that there should be no prosecution 
must be implied. The defendant in giving the mortgage to the plain- 
tiffs was actuated by the desire to prevent his brother’s prosecution. 
The creditor cannot by stifling a prosecution obtain a guarantee for his 
debt from third parties : Kessowji v. Hurjan (3). My opinion 
is that the mortgage bond in suit is unenforceable and that 
the plaintiffs cannot obtain any decree on it”. 

De Gmyther, K. C. and Pariksh for appellants. 

Dube for respondent. 

De Gruyther, K. C. The mortgage in suit is not illegal. 
Refers to S. 23, Indian Contract Act, 1872. Illustration 
(h) to the section deals with thig class of cases. 


1. (1911) 8 N L R9. 
2. (1882) L R 10 Q B D 572 at p. 576. 
; or 3. (1887) IL R11 B 56. 
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‘The following cases on stifling a prosecution were cited: 

Kessowji v. Hurjivan (3), Flower v. Sadler (2), Ward 
v. Lloyd (4) and Kishanlal v. Amansingh (1), decided in the 
year 1911. 

Dube:—The offence of criminal breach of trust is not 
compoundable. 

(Lord Sinha:—If{ the books show falsifitation, that is 
proof of defalcation). 

_ (Sir John Wallis —Is’nt compounding a felony an 
offence under the Penal Code?). 

Yes, it is. 

(Lord Stimner:—In a case like this, where neither 
Court below has heard the witnesses, our duty is to try and 
unravel the truth.) 

Dube cites Lal Kunwar v. Chiranji Lal (5), and 
relies on the observations of Lord Atkinson there 
as regards the presumption to be made against a party 
who does not give evidence, though he is the principal wit- 
ness in the case. It is apparent that Rai Sahib Sukhdeo 
was a very important witness for the plaintiff. He was sum- 
moned to give evidence, but he evaded it. 

(Sir John Wallis :—These people in India sometimes do 
not like going in the witness-box. I know a man there 
proving his good character by saying that he has never been 
a witness in his life). 

Their Lordships’ judgment was delivered by ae 

Lorp Sınma :—This is an appeal from a judgment and 
decree of the Court of the Judicial Commissioner of “the 


Central Provinces, which reversed a judgment and, decree of 


the Subordinate Judge of Damoh in a suit which was filed on 
the 11th December, 1916, in order to enforce a mortgage 
executed by the defendant on the 5th March, 1913.. 

‘The case has been tried under peculiarly unsatisfactory 
circumstances. The plaint was registered on the 2nd Janu- 
ary, 1917. No written statement was filed, but only oral 
statements of the pleaders on both sides recorded, and issues 
were framed on these. The evidence was heard from time 
to time and at long intervals, and appearg to have taken 
altogether a period of nearly three years. _ Judgment was 
pronounced by a Subordinate Judge who had not heard any 

1. (1911) 8NLR 9. 2. (182) L R 10 Q B D 572. 

3. (1887) I L R 11 B 566. 4. 7 Scott N. Rep. 499. 

5 (199) LR37IA1:IL R32 A 1%:20 M LJ 18 (PC). 
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of the witnesses except two, and even of these one had been 
partly examined by his predecessor in office The result is 
that in a case which entirely depends upon questions of fact, 
neither of the Courts dealing with the case had the benefit of 
seeing the witnesses and had to appreciate the evidence re- 
corded by another Judge. Under these circumstances their 
Lordships are ainable to aftach the same importance as they 
otherwise would to the findings of fact of the Trial Court, 
and it is necessary that they should feel convinced that the 
judgment of the Judicial Commissioner under appeal is 
wrong before they can advise that it should be set aside. 

The plaintiffs alleged that the defendant executed the 
mortgage in question after having received the sum of 
Rs. 7,000 in cash, and they prayed for the usual mortgage 
decree. 

The defendant admitted the execution of the mortgage 
but denied that he had received the consideration alleged and 
also that he owed any money to or had received any money 
from the plaintiffs. 

It is obvious that the onus of proving this defence lay 
on him, and lay heavily, seeing that it is inconsistent with his 
own admissions in writing hereafter referred to. It is 
necessary to scrutinise the defence story in detail and to see 
whether ff is corroborated in every material part in such a 
way as to neutralise the effect of these admissions. For that 
purpose, such of the main facts as are not in dispute may be 
stated as follows:— 

e The plaintiffs have their principal shop at Damoh, which 
is called “Badi Dukan.” Rai Seth Sukhdeo was its Munim. 
The plaintiffs had also a branch shop in the Mawganj quarter 
of that town, doing only grain business. It was usually 
called the “Adat shop’ In that shop the defendant’s bro- 
ther, Gajadhar, was the managing partner without any share 
in the capital. In the Paki Rokad (fair cash book) of the 
Adat shop there are three debit entries in the handwriting 
of Gajadhar showing that the following sums had been 
advanced to the defendant on the dates mentioned against 
them :— 

(1) Rs. 2,800, dated 13th February, 1913. 
(2) Rs. 3,400, dated 12th February, 1913. 
(3) Rs. 1,000, dated 12th February, 1913. 


Total Rs. 7,000 
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The Sarkat or acknowledgment book of that shop contains 
acknowledgments of the defendant in his own handwriting 


purporting to have been written on these dates and admitting 
these loans. 

The plaintiffs alleged that the defendant had borrowed 
from their Badi Dukan Rs. 7,000, and given the mortgage 
in suit in order to satisfy the debts due by him to the Adat 
shop as evidenced by ‘the above documents. What the 
defendant had to say with referênce to these facts will be 
apparent from the following statement made for him by his 
pleader on the 5th December, 1917 :— 


“A few days before the execution of the bond in suk, Gajadhar 
had gone to Jubbulpore in connection with the defendant’s marriage. 
During his absence Rai Sahib Seth Sukhdeo found some money short in the 
Adat shop and wired to Gajadhar to come back. When Gajadhar 
came, he was threatened by Rai Sahib Sukhdeo with prosecution and 
arrest for the alleged defalcation. As Rai Sahib Sukhdeo holds the 
position of an Honorary Magistrate and is an influential man, and as 
Gajadhar was the only person of the defendant’s family to arrange for 
the marriage of the defendant, the defendant in order to avoid the 
threatened prosecution of his brother executed a sarkat for Rs. 7,000 
in favour of Badi Dukan as required by Rab Sahib Sukhdeo. (The 
Judicial Commissioner states in his judgment that the words Badi 
Dukan appear to be a clerical mistake. It should have been Adat 
shop.) In order to give a colouring of truth Rai Sahib Sukhdeo 
coerced the defendant into showing in the sorkat that the dmount of 
Rs. 7,000 was taken on three different dates. None of these items was 
taken as a foan. The amount of defalcation was said to be Rs. 7,000. 
By executing the sarkat the defendant avoided complications during his 
marriage. On return of the marriage party the said Munim again 
threatened the defendant that he would prosecute unless a mortgage 
deed for Rs. 7,000 was given, as there was no security for the sarkai 
debt. The defendant subsequently learnt that there was no shortage 
of money in the Adat shop. The bond is therefore void for want of 
consideration and also because it was executed under undue imfluence, 
coercion and for stifling prosecution for a non-compoundable offence. 


This story is entirely denied by the plaintiffs, and it is 
their case that the three loans in February were actually 
advanced from the till of the Adat shop by Gajadhar to the 
defendant on the three different dates as shown in its books. 

The real question, therefore, is whether the defendant 
had in fact borrowed from the Adat shop those three sums 
of money, amounting to Rs. 7,000, for the satisfaction of 
which the mortgage is satd to have been executed. The 
Judicial Commissioner considéred that the mere fact of the 
actual payment before the registering officer or the ultimate 
removal of the money to the Badi Dukan did not affect the 
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question as the consideration of the mortgage bond was tn 
tended to satisfy the defendant’s liability to the Adi shop. 
The crucial question is the defendant’s antecedent liability to 
the Adat shop. 

The defendant and his brother, Gajadhar, denied that 
any such advance was made, and, though the Trial Court did 
not believe their story, the Judicial Commissioner came to the 
conclusion that no cash léans were taken by the defendant 
from the Adat shop, and fhat the acknowledgments in the 
sarkat-book and the entries in the Pakki Rokad were made 
under the circumstances spoken to by them. He considered 
that their evidence received material corroboration from the 
following circumstances :— 

(a) A telegram, dated the 14th February, 1913 
(Ex. D. 1), from Damoh, addressed to Gajadhar at Jubbul- 
pore, to prove that Gajadhar was not at Damoh on the 14th 
February. x 

(b) The non-production by the plaintiffs of the 
Katchi Rokad (or rough cash book) of the Adat shop for 
1913, which would be the best evidence of the transactions in 
that month as it would contain entries made from day to day. 

(c) The. fact that though all the account books were 
written by subordinate clerks, the only entries in the Pakki 
Rokad (tr fair cash book), which was written up at varying 
intervals from the Katchi Rokad, which were in the hand- 
writing of Gajadhar, were under the dates 13th to the 17th 
February. 
(d) The failure of the plaintiffs to call the Munim 
Sukhdeo, who died before the hearing was actually concluded, 
but who could have been called on several previous dates when 
the case was heard, and 

(e) The evidence of several witnesses which proved 
that some credit entries in their names were falsely made 
after the 17th February in the Pakki Rokad of the Adat shop 
to square up corresponding debit entries which were equally 
fictitious and which had been made before the 17th February 
in order to cover up defalcations or deficits, whether Gaja- 
dhar was himself guilty of the same or not. 

- It was argued before their Lordships that none of the 
circumstances above related either singly or taken together 
justified the Judicial Commissidner in accepting the 
defendant’s story. 4 ' 

' Taking the telegram first, it purports to be sent by 
Nathoolal, is addressed to Gajadhar clo Kodoolal Dasratlal, 
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Jubbulpore, and is despatched from Damoh at 8.25 p. m.The 
contents are as follows :— 
“Come by first train soon.” 

Nathoolal, examined as a witness on behalf of the 
defendant, stated that the Munim Sukhdeo sent for him in 
Magh, 1968 (February, 1913), and asked for Gajadhar’s 
address at Jubbulpore, he having left Damoh à day or two 
before, that he gave the address. and thereupon the Munim 
sent a telegram (to Gajadhar) through his man, but he did 
not know its contents.  Gajadhar deposed that Ex. D. I 
was the telegram he received. He had gone into the interior 
of the district when the telegram was received by his relative 
to whose care it was addressed. He got it on his return 
from the interior to Jubbulpore, and he immediately returned 
to Damoh, which he reached on the 17th or 18th February. 
The Judicial Commissioner came to the conclusion that 
Gajadhar was not at Damoh on the 14th February, 1913, and 
that the evidence of the plaintiffs’ witnesses that the three 
different sums of money were actually advanced by Gajadhar 
to the defendant on the dates shown im the account books 
could not be accepted. 


It is urged on behalf of the plaintiffs (appellants) ‘that 
even though the telegram was sent on the 14th February, 
Gajadhar might have been at Damoh ‘during business hours 
on that date, as the telegram was not despatched till 8.25 p. m. 
This depends on the distance between the two places, Damoh 
and Jubbulpore, and the times of the train service between 
them. That argument was apparently not urged, either 
before the Subordinate Judge or the Judicial Commissioner, 
both of whom were in a better position to deal with it than 
their Lordships, who are, therefore, unable to hold that the 
Judicial Commissioner was wrong in holding that the tele- 
gram was conclusive to show that Gajadhar was not at 
Damoh on the 14th February. 


Tt would further appear that the entry of the 17th Feb- 
Tuary is equally fictitious, even if it is assumed that Gajadhar 
returned to Jubbulpore on the 17th and not on the 18th . The 
telegram purporting to come as it did from Nathoolal, an 
employee of the Adat shop, was as an urgent summons to 
return and could not but conyey that something serious had 
occurred in connection with the Adat shop, and it is difficult 
to believe that on the very day Gajadhar returned to Damoh 
he should lend a further sum.of Rs. 1,000 to his brother, and 
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thereby commit another grave irregularity in connection with 
the cash of the shop—for such it was alleged to be by evidence 
on the plaintiffs’ side. 

The next question to consider are the facts mentioned as 
(b) and (c) above. 

As regards the Katchi Rokad, this is what the Judicial 
Commissionér’ says:— * 

“Pakki Rokad is not written from day to day, but ıs written at 
the convenience of the clerks when they get time. It is the Katchi Rokad 
in which transactions are entered at the very time. These are copied 
ın the Pakki Rokad afterwards at the convenience of the clerks. It 
is therefore the Katchi Rokad which is the really important document. 
If these amounts were really advanced in cash to the defendant, as was 
the plaintiffs’ case, they must have found place in the Katchi Roked. 
Though the defendant had made determined efforts to get the plaintiffs 
to, produce the Katchi Rokads of the Adat shop, they failed to produce 
them. No satisfactory explanation was given for their non-production, 
and the plaintiffs merely made a bald statement they had not got any 
Katchi Rokad of that shop. It was never alleged by the plaintiffs that 
Gajadhar had removed them. Rampal’s evidence given as D. W. 9, 
to the effect that the Katchi Rokads of the Adat shop were with Gaja- 
dhar cannot, therefore, bg believed. Gayadhar had already been divest- 
ed of all his powers over the Adat shop, and it seems very unlikely that 
he would have been permitted to retain these books or to remove them. 
Frorfi hearing to hearing the defendant was pressing for the produc- 
tion of thg Katchi Rokads and still no suggestion was made on behalf 
of the plaintiffs till Rampal was examined that these had been taken 
away by Gajadhar”. 


Similarly as regards the entries in the Pakki Rokad, the 
Judicial Commissioner observes :— 


° “There is one very important circumstance for which no explana- 
tion has been offered for the plaintiffs. All the account books were 
written by subordinate clerks. On no other days were any account 
books of the Adat shop written by Gasadhar. It was only the Pakki 
Rokad of 13th February, 1913, to 17th February, that was written by 
Gajadhar, Gayadhar swears that he had gone through the whole of 
the Pakla Rokad for that year and that on no other date were any entries 
made by him. This has not been denied by the plaintiffs. This extra- 
ordinary circumstance of Gajadhar writing Pakki Rokad only on these 
particular dates could not have been a mere accident. It was apparently 
done with the sole object of preventing the defendant from subsequently 
denying his liability for these items. The plaintiff’ Munim was, 
it appears, taking all possible precautions to cover the real nature of the 
debits and to give them an appearance of ordinary loan transactions 
which the defendant may not subsequently deny, otherwise there was no 
meaning in Gajadhar writing the Pakki Rokad only on these four days.” 


Their Lordships are unable to hold that the Judicial 
Commissioner was wrong when he says with reference to the 
above as follows:— 
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“The fair conclusion to be drawn from these circumstances is that 
the Katchi Rokads of the Adat shop were intentionally suppressed by the 
plaintiffs, and that their production in Court would have gone against 
them. The entries in the Pakhi Rokad of these particular dates were 
made by Gajadhar after his return from Jubbulpore. These circum- 
stances support the defendant’s allegation that they were all made on 
one day. Gajadhar’s statement that different dates against the differ- 
ent items debited to the defendant were put in order to ward off sus- 
picion cannot be said to be without any* foundation.” “9 

As regards (d) the Judiciat Commissioner says:— 

“The absence of the evidence of Rai Sahib Stkhdeo in the case 
is also remarkable. He was the principal person involved in all these 
ttansactions, and could have given us the first hand account thereof. 
He could have denied on oath the allegations made by the defendant and 
his witnesses, and his cross-examination by the defendant would have 
elicited several points. He attended the Court on many hearings and 
should have been the first witness to be put in the witness box on the 
plaintiffs’ behalf. The principal evidence of the plaintiffs began on 
10th December, 1918, and Sukhdeo was alive till the end of May follow- 
ing. It was said that from before 10th December, 1918, till his death, 
Sukhdeo was ill and unable to give. his evidence. This illness did not, 
however, prevent his going about on tour in the interior of the district 
and travelling by train, as is apparent from the order-sheets of the 4th 
March and the 15th April, 1919. He was ‘intentionally kept back, the 
idea perhaps being to put him as the last witness on the plaintiffs’ side.” 

Their Lordships are again unable to hold that this infer- 
ence is unwarranted, or that on the facts establ&hed, the 
learned Judicial Commissioner was in error in finding material 
corroboration of the defendant’s story. 

- As regards tthe lasttmentioned circumstances of corro- 
boration noted as (e) above, Gajadhar’s evidence was that in 
the books of the Adat shop certain items had been debited on 
dates prior to the 17th February, 1913, in the names of cer- 
tain persons, though the transactions never took place. The 
effect was to withdraw so much money from the till. These 
bogus debit entries were squared up by corresponding credit 
entries made after the 17th February, 4. e., after the defend- 
ant had undertaken the liability of Rs. 7,000 as being defal- 
cations for which his brother was responsible. If the 
question of these defalcations rested on the evidence of 
Gajadhar alone, it would have been difficult to accept the story 
of the alleged deficiency. But the Judicial Commissioner 
found that some, though not all, of the alleged bogus entries 
were proved to be such by independent and disinterested 
witnesses who proved that the credit and debit entries in 
question appearing in the plaintiffs’ books, and purporting to 
be records of transactions with those witnesses or their firms, 
R—28 
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did not appear in their own books of account, and that no 
such transactions took place in fact. It was hardly to be 
expected that such independent evidence would be available 
in respect of all the various items relied upon by the defend- 
ant as bogus items. But the books are sufficiently discredit- 
ed if a certain number are proved which precludes the possi- 
bility of error pr accident, and their Lordships are unable to 
hold that the’ Judicial Conimissioner was wrong in holding 
that the evidence of the witifesses examined by the defendant 
left no reasonable doubt about there having been defalcations 
and deficits. 

In the result the Judicial Commissioner accepted the story of 
the defendant, and held that the acknowledgments in the Sarkat 
book were given and the mortgage in suit executed by the 
defendant under the circumstances alleged by him. 

Their Lordships consider. that no sufficient reason has 
been shown to disturb these findings of fact, which are suffi- 
cient to dispose of the case. 

The plaintiffs having made a substantive case as to the 
consideration for their, mortgage, cannot now be allowed to 
shift their ground and urge that the defendant accepted the 
civil liability of his brother Gajadhar for the defalcations 
which he alleged and which they denied. Their Lordships, 
therefore, “consider it unnecessary to go into the question 
whether a creditor can or cannot by stifling a prosecution 
obtain a valid guarantee for his debt from third parties. 

Their Lordships will humbly advise His Majesty that 
the judgment and decree of the Judicial Commissioner should 
be affirmed, and this appeal dismissed with costs. 

K. J. R. Appeal dismissed. 
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[FULL BENCH. | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sm WiILLIAM Panurs, Kr, Officiating 
Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE 
BEASLEY. 


The Commissioner of Income-tax, 
Madras ‘ we Referring O fficer* 
v. 2 
R. E. Muhammad Kassim Rowther of 
R. E. Muhammad Kassim Rowther and 
Co., Negapatam Fan Assessee. 


Indian Income-tas Aci (XI of 1922), Ss 3 and 10 (IX)—Person having 
business at various places—Employees at ihe places—Complete control of 
business retained by the employer—Employees to be paid shore of net 
profits after two years—No provision for liability of employees in case of 
loss—Liability of employees for dismissal in certain events—Employees 
whether partners with the employer—Share of profits paid to employees, 
if can be deducted from the assessable income. 

A document executed by 33 persons to one M. K. rectted that M. K. 
had various businesses at certain places, that each of the executants 
wil) work for M. K. in each place for two ygars and then take stock and 
hand over everything to him, that the net profits at the end 
of two years will be divided into shares and the exe- 
cutants will be entitled to small shares for their remunera- 
tion, that the business dealings of the firm are to be signed by M. K. 
and, in his absence, by his authorised agent, that the complete control of 
the business is to be retained by M. K. who contributed the whole capital 
and persons holding power of attorney from him, that the executants will 
be bound by the orders of M. K. and those holding power of attorney 
from him, and that, if they contravened the provisions of the agreement, 
they can be dismissed. There was no provision in the document for 
their liability in case of loss. 

Held, (1) that this document did not create a partnership agreement 
but the 33 persons were merely the employees of M. K., and, consequently, 
M. K. was laible to assessment to income-tax as the sole owner of the 
businesses, and, ii 

(2) that the portion of the profits which was to be paid to the 
33 persons as wages after the two years’ period cannot be deducted from 
the assessable income under S. 10 (IX) of the Incometax Act, as it 
is not expenditure incurred solely for the purpose of earning the profits, 


Case stated under S. 66 (2), Act XI of 1922, by the Com- 
missioner of Income-tax, Madras, for the decision of the High 
Court :— 

(1). “Whether in the circumstances of this case there was 
a genuine and valid partnership? 
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(2). “If the answer to the first question is that there is no 
partnership, was the Income-tax Officer right in refusing to 
deduct from the assessable income the portion of the profits 
which was to be paid to the employees as wages?” 

2. The assessee is a very wealthy Muhammadan who 
carries on from his headquarters at Klang an extensive busi- 
ness throughout the Federated Malay States. He has branches 
at Negapatam, Madras and Rangoon in British India. For the 
year 1924-25 the Income-tax Officer originally made an arbitrary 
assessment under S. 23 (4) on an income of Rs. 5 lakhs 
because the assessee’s local agent failed to appear or produce 
accounts. On a petition under S. 27 the assessment was re- 
opened and made on an income of Rs. 53,093 :— 

Rupees 1,594 from property; 

P 5,310 from business in Negapatam; 

an 35,230 from business at Madras; 

ih 8,067 from business at Rangoon; and 

s 2,892 from other sources, vts., interest. 

The question at issue concerns the method of making the 
assessment under the heading ‘Business’. The Income-tax 
Officier has treated Mt. R E. Muhammad Kassim as the 
sole owner of the business, while the assessee contends that 
his firm, called R. E. Muhammad Kassim & Co., is a partner- 
ship. The only evidence produced to prove the existence of 
the partnership is a certain document which has been referred 
to by the Assistant Commissioner and the Income-tax Officer 
as a partnership deed. I enclose a translation of this docu- 
ment—Ex. A. I have endeavoured to make the translation 
literal. 

3. In my opinion the document in question is not a 
partnership deed but merely an agreement by 32 persons to 
serve their master R. E. Muhammad Kassim on certain 
terms. The agreement begins by. saying “it is given to 
R. E. Muhammad Kassim by 33 persons”. It goes on to 
state that R. E. Muhammad Kassim has various businesses 
at certain places and says that the signatories to the agree- 
ment will work for Muhammad Kassim for two years and 
then take stock and hand over everything to him. It tken 
says that setting aside the book debts which will be taken 
over by R. E. Muhammad Kassim and having collected the 
balance and paid the salaries to the’clerical establishment and 
the dues to other persons the balance ‘Labhanashtam will be 
divided into 961|16 shares and distributed in proportions 
mentioned; R. E, Muhammad Kassjm receiving 70 shares 
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and the others receiving small shares varying from 11|2 to 
8|16. The profit is to be received by the kuttalies in two 
equal instalments in the 12th and 18th month from the date 
of the closing of the accounts. It is stated that all the busi- 
ness dealings of the firm are to be signed by Muhammad 
Kassim and in his absence’ by his authorized agent and that 
each of the co-workers or ‘kuttalimarga? is -to receive 
$30 per month for private  experises. Power is given to 
Mr. R. E. Muhammad Kassim te take new Co-workers or 
‘buttalimarga? or to increase or decrease the share of the 
existing co-workers at the time of the closing of the accounts. 
These closed accounts are to be handed over to Mr. R. E. 
Muhammad Kassim on 31st December, 1923, and after the 
date the whole assets of the business are to belong to him or 
to his authorized agent, the other ‘kuttalimarga? having no 
right whatever in the business. At the end of the document these 
co-workers bind themselves to obey the orders of Muhammad 
Kassim or of his authorized agent and, if they are found to have 
disobeyed his orders, to have their accounts closed and settled 
in cash. In the light of this summray of the document it 
seems to me impossible to contend that it evidences a partner- 
ship. The signatories, of whom Mr. Muhammad Kassim 
does not seem to be one,are not agreeing to combine 
their labour to earn profits. They are agreeing to serve 
Mr. Muhammad Kassim. If it were a partnership and if 
the co-workers were partners, the chief partner could not, in 
his individual capacity, authorize another partner to sign on 
behalf of the firm. The only ground that the petitioner has 
for holding that the document embodies a partnership is “a 
vague reference in the second paragraph to ‘Kanapatta 
labhanashtan’ . This word, it is true, may be translated into 
profit and loss, but, it is very commonly used by merchants to 
mean simply the balalnce, and the context shows that there is no 
question at all of any of the co-workers bearing any loss. The 
words ‘by the Grace of God’ would not have been used with 
reference to losses. When the dues of the firm have been 
collected and paid, the balance, if any, is to be divided in cer- 
tain proportions. In the sentence immediately ` following, 
which details how the division is to take , place, there is no 
word said about ‘nashtam’. It is the ‘labam’ which is divided 
into 96 1|16 shares. : 

My other reasons for holding that this document does not 
denote the creation of a partnership are these: ` 
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Under S. 4 (2) of the Indian Companies Act VII of 
1913, a partnership of more than 20 persons formed for the 
purpose of carrying on business is illegal. The Federated 
Malay States law is similar. S. 4 (#) of Enactment No. 20 of 
1917 of the Federated Malay States runs as follows: 

“No company, association or partnership consisting of more than 
20 persons other than an association of miners working in the Chinese 
‘Hun’ system *shall be formed for the purpose of carrying on any other 
business that has for its object, the acquisition of gain by the company, 
easociation or partnership or by individual members thereof unless it 
is registered as a company under this enactment or is formed in pursu- 
ance of some other enactment or by Royal Charter or Letters Patent”. 
7 (ii) In all his advertisements, circulars, note papers 
and visiting cards, Mr. R. E. Muhammad Kassim describes him- 
self as the sole proprietor of R. E. Muhammad Kassim & Co. 

(iii) In the power of attorney which he gave to one 
of his co-workers, vis., R. A. Abdul Khader Ravuthar to 
manage the affairs at Madras and Negapatam he again des- 
cribes himself as the sole proprietor of the business. 

(tv) The manager of the Rangoon branch, K. A. 
Abdul Hamid, who is one of the signatories to the agreement, 
in a statement given before the Income-tax Officer, Rangoon, 
on 4th March, 1925 has said: 

“I bave no exact ideas as to the constitution of the firm but I do 
not think “there are any partners. Mr. R. E. Muhammad Kassim is 
the sole proprietor and he gives bonuses to some of his relatives who 
are associated in the business with him”. 

(v) In the objection petition under S, 27 drawn up 
by vakil Mr. M. Subbaraya Aiyar it is stated that the peti- 
tioner R. A. Abdul Khader is only an agent in charge of the 
work to be done at Madras and Negapatam. 

(vt) The word ‘kutialimarga? which is used to dak: 
cribe the signatories to the agreement is the common term 
employed in Tamil districts to denote people who are remmuner- 
ated by a share in the profits. I have never seen it 
used to describe a partner. 

(vit) The judgment of the Hon'ble Mr. Justice 
Wallis in C. S. No. 440 of 1912, which petitioner’s counsel 
produced before me in support of his case, seems to me to be 
very much in favour of the Crown. That judgment makes 
a clear distinction between partners in the real sense of the 
term and working partners and disposes of the petitioner's 
claim that, according to Muhammadan custom, a working part- 
ner is always considered by law courts to be a real partner,- 
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As regards the second question the position is as follows:— 
According to the agreement described above, the ‘kuttali- 
margal’ were to be permitted to draw $30 per month and, 
when the accounts had been closed at the end of two years, 
they were to receive additional remuneration in the shape of 
a further share of the profits in two instalments after a period 
of 12 and 18 months. Petitioner claims that, from the income 
assessed at Madras, Negapatam and*Rangoon as having been 
earned in the calendar year 1923, tltat portion, which according 
to the agreement would have to be paid at some later date to 
the workers, should be deducted. The Income-tax Officer 
made the assessment on the income from these three branches 
strictly according to the accounts produced. He allowed 
every item of salary or remuneration deducted in the accounts 
as having been paid or debitted. He felt he could not go 
beyond the accounts and allow some future problematic deduc- 
tion. I consider that he was perfectly correct. It has been 
found that in the year after the year of account some entries 
were made in the Klang books in favour of the workers. These 
entries are not strictly in proportion to the shares laid down 
in the agreement, but, have been increas@d or decreased by 
Mr. Muhammad Kassim at his own will and pleasure. If 
any of the workers had been away from their posts for a por- 
tion of the two years, he has made the proportionate d&duction 
in their shares, while to others he has given bonuses which seem 
to be in the nature of gifts. I do not know of any justifica- 
tion for the petitioner claiming a problematical future liability 
as an expenditure. The expenditure, moreover, was in 
in a later year and was not incurred in British India. The 
whole of the payments made may well have been given out of 
the profits from the main firm in the Federated Malay States 
which we are not taxing. Moreover as the payments were 
made outside British India, we cannot tax the individuals on 
the amounts received by them. I am therefore of opinion 
that the petitioner cannot be allowed this deduction against 
his income in British India. 

M. Patanjali Sastri for Referring officer. 


The Advocate General and E. Vinayaka Row for assessee. 


The Court delivered the following 

JUDGMENT :—The Officiating Chief Justice — The first 
question referred is “whether there was a genuine 
and valid partnership”. This depends upon the construc- 
tion of the agreement, dated the 11th of April, 1922, 
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executed by 33 persons in favour of the petitioner. The peti- 
tioner has been treated as the sole proprietor of his firm and 
been assessed accordingly, and he contends that these 33 persons 
who have executed the agreement of April 1922 (Ex. A) are 
his partners in the business. The Commissioner has found that 
this agreement does not constitute a partnership agreement and 
we entirely agree. Apparently there is a provision that each of 
the executants is to havea certain share in the profits of the 
business when ascertained at the end of the two years during 
which it is to be in force. No provision is made for their liabili- 
ty in case of loss and the complete control of the business is 
retained by Muhammad Kassim, who contributed the whole 
capital. Not only is he to have the control of the business, but, 
even persons holding power-of-attorney from him are to have 
the same power. The executants agree to be bound by 
Muhammad Kassim’s orders and the orders of those holding 
his power-of-attorney and also agree that, if they contravene the 
provisions of the agreement, they can be dismissed. The pro- 
prietor has also the power of altering the shares. On these 
facts, it is clear that this is not a partnership agreement and that 
these 33 persons were merely the employees of Muhammad 
Kassim and were entitled to certain shares in the profits when 
ascértained at the end of the two years. 
Th second question runs as follows : 


* “Tf the answer to the first question is that there is no partner- 
ship, was the Income-tax Officer right in refusing to deduct from the 
assessable income the portion of the profits which was paid to the em- 
ployees as wages’? 
The petitioner claims to deduct the shares payable to 
the employees under S. 10 (tx) of the Indian Income-tax Act, 
which runs : 

“any expenditure (not being in the mature of capital expenditure) 
incurred solely for the purpose of earning such profits or gains”. 
The Income-tax Commissioner has held that it has not been 
shown that the shares were paid out of the capital in the Madras 
branches of the petitioner’s firm and that there are merely some 
entries in the accounts of the head-office at Klang in the Fede- 
rated Malay States. Apart from this, we think it is clear 
that this expenditure does not come within the meaning of 
S. (10) (fr). Such expenditure is to be set off against the 
profits earned in the year and it must be incurred “solely for 
the purpose of earning such profits or gains”. Is it possible 
to say that payments out of profits really constitute expenditure 
incurred solely for the purpose of earning such profits? The 
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amount of the expenditure depends on the amount of the profits 
and, consequently,it is impossible to hold that it was expenditure 
incurred solely for the purpose of earning those profits. 

It is contended by the learned Advocate-General that 
expenditure must be deemed also to include liability and that, 
inasmuch as these payments were in the nature of wages of 
which payment was deferred, they, equally with wages, should 
be deducted and, to hold otherwise, Would produce the anomaly 
that part of the wages of the firm might be deducted and another 
part not. This may be anomalous, but, it must be remembered 
that income-tax is calcutated on profits and, when the tax has 
been, calculated, the expenditure on the deferred wages has not 
been incurred. In fact, it might not ever be incurred if the 
proprietor chose to break the agreement, and certainly it can- 
not be deemed to be expenditure incurred for the purpose of 
earning such profits. It is not the expenditure that has led 
to the profits being earned, but, it is a promise that such expendi- 
ture would be made in the future that has possibly produced 
those profits. Rule 3 (+) of Schedule D of the English Income- 
tax Act, 1918, prescribes that “in computing the amount of the 


profits or gains to be charged, no sun? shall be deducted in” 


respect of any annual interest, or any annuity or other annual 
payment payable out of the profits.or gains”. This is. wery 
specific and would include the payment out of profitgin .the 
present instance. Similarly, if some of the working partners 
are to get a share in rsepect of capital put in by them any pay- 
ment to them as interest on that. capital cannot be deducted 
under S. 10 (ñi) of the Indian Income-tax Act. In view of 
the language of the section which is very vlear, we think if is 
unnecessary to refer to the cases cited before us and hold that, 
although it may possibly work hardship in a few cases, the pay- 
ment to these working partners out of the profits cannot be 
deducted under S. 10 (ir). Petitioner will pay costs includ- 
ing.counsel’s fee of Rs. 250. 
Ramesam, J. :—I agree. 
Beasley, J. :—I agree. 
N.S. f Question No. 1 answered im the 
negative and No. 2 answered in 
the affirmative.” 


R—2Z9 | 3 


E. B. 
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[FULL BENCH. ] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — SIR WiLLIAM Puuuires, Kr., Officiating 
Chief Justice, Mr. Justice RAMESAM, AND Mr. JUSTICE 
BEASLEY. 
The Commissioner of Income-tax, : 
7 nj a 
Madras _- , ais Referring Officer 
v. 
R. E. Muhammad Kassim* Rowther of R. E. 
Muhammad Kassim Rowther & Co., 
Negapatam ... Assessee. 
Income-tax Act (XI of 1922), S. 4 (3) (1)—Assessee having places of 
business within and without British India—Remitiances from omiside 
Peitush India to Bruish India—Remitiances spent om charitable and religi- 
ous institutions by the assessee—Exception from ltabdutty to assessment. 
Where an assessee carries on business at places within and without 
British India and remittances are made from the place outside British 
India into British India and spent on certain charitable and 
religious institutions by the assessee, the moneys remitted 
are liable to assessment to income-tax, unicss it is shown that 
they were impressed with a trust before they left the foreign place 
for British India. The mere fact that they were allotted to 
a trust after their receipt in British India is not sufficient to secure exemp- 
-uon from liability to assessment. 


Case stated under S. 66 (2), Act XI of 1922, by the 


‘Commisaioner of -Income-tax, Madras, for the decision of the 
High Court :— 


(1) “Whether in the circumstances of the case there was 
no ‘genuine and valid partnership? 

(2) “If it is held that there is no genuine and valid 
partnership whether it is legal in the circumstances of this case 
to refuse to allow.the share of the working partners as a 
deduction? 

(3) ‘Whether the sums shown in the accounts of the 
business in the names of certain charitable and religious insti- 
tutions and remitted to British Ihdia and spent on these insti- 
tutions are assessable under the Indian Income-tax Act, 
1922?” 

2. The facts of the case are similar to those detailed i in the 
reference already made ‘relating to the 192425 assessment 
except that a news agreement regarding the constitution of the 
firm was drawn up on 26th March, 1925. A literal translation 
of the new agreement is appended*—Exhibit A. It is similar to 
the former agreement except tHat three of the ‘kuttahgals’ are 





4 
4 


*Referred Case No. 14 of 1926. 16th September, 1927. 


e 
LIV] THE MADRAS LAW JOURNAL REPORTS. 227 


said to have contributed $ 5,000 as capital. There is no proof 
that this capital was actually contributed and the only evidence 
on the point is the statement of one of the ‘kuttaligals’ given 
before me at the hearing of the application that his $ 5,000 was 
moneys standing to his credit in the Klang accounts. I do not 
consider that the entry showing contributions of capital by three 
‘kuttaligals’ makes any difference in the constructiom of the docu- 
ment. These three ‘kuttaligals’ are in exactly same position as 
the “Madtbhagidars’ referred to in Civil Reference No. 14 
of 1924 of the Bombay High Court [The Commissioner of 
Income-tax, Bombay v. Haji Jamal (1).] They have lent 
money to the petitioner on which, in accordance with Muha- 
madan custom, they are to receive a share in lieu of interest. 


3. For the reasons given in the previous reference I am of 
opinion that the agreement, dated 26th March, 1925, does not 
create a partnership. 

4. As regards the second point referred, this case is slightly 
different to that of the previous year, because, in the present 
accounting period entries were made in the Klang accounts 
showing a distirbution of the profits befween the ‘kuttaligals. 
These entries however relate to the previous agency. There is 
no real proof that these payments were made in February, 1924, 
the only proof offered before me being an entry in ofe of the 
Klang books, that entry being followed by some undated 
signatures which cannot possibly have been made at the same 
time. In spite of the entry I do not think any reduction’can be 
made in the assessment. The entry occurs in the books of the 
firm at Klang. We are only assessing the profits of the 
Madras, Negapatam and Rangoon branches. As the books of 
these branches contain no entries regarding these payments and 
as the payments were recorded in the books relating to the busi- 
ness in the Straits which we are not assessing, the payments are 
not an admissible deduction against the British- Indian profits. 
Further the payments made are not in proportion to the shares 
shown in the old agreement which should have governed them. 
They have been reduced or increased at the will of Mr. R. E. 
Muhammad Kassim. There was no provision in the old agree- 
ment for the reduction of shares for absencesand the reductions 
appear to have been entirely arbitrary. The recipients are 
mostly relatives and the payments appear therefore to be of the 
nature of gifts. s 


‘ZE J UTI Geen 1 
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Eee. 5. As regards the third point—the facts are that large remit- 
The Com- tances are received from Klang through the Chartered Bank. 
palon of They are first credited in the Klang ledger kept at-Rajagiri——-- 
Madras the petitioner’s chief place of residence in British India. From 
Muhammad that ledger part of the remittances are transferred to the two 
Boer charity accounts—Jackthu and Madras. The Income-tax 
' Officer held «that the amounts transferred to the two charity 
accounts, vig., Rs. 27,926, were private expenditure by the 
assessee and therefore profits to the Klang business remitted . 
Petitioner argues that they are trust moneys. The only por- 
tions which could possibly be construed as trust moneys are 
the 4 share due to “Dharma” and “Madrasa’’—according to the 
old agreement, vis., $ 13,309,84 each. The balance is obviously 
private money. As regards the two sums of $ 1,309.84, I do not 
consider that they can be regarded as trust funds. Mr. R. E. 
Muhammad Kassim has simply shown some of his own profits in 
the names of the two charities. The Madras High Court has 
already held in the case of A. V. R. A. Adikappa Chetti that 
such profits if remitted to British India are taxable. 
M. Patanjali Sastri, Special Counsel for Income-tax, on 
behalf of the Referring Officer. 
- Advocate General and E. Vinayaka Rao for Assessee. 
‘The*Court delivered the following 
eee + Jupcment :—The Officiating Chief Justice :—In this case 
Siaa three questions have been referred, of which, the first two are 
the same as in Referred Case No. 13 of 1926, and must receive 
the same answers. 
The third question is, 
“whether the sums shown in the accounts of the business In the names 
of certain charitable and religious institutions and remitted to British 
India and spent on these institutions are assessable under the Indian Income- 
tax Act, 1922?” 
Exemption is claimed by the petitioner on 
certain sums, which were remitted from Klang to 
British India, and have been spent on charitable and religious 
institutions in British India. It is suggested that these sums 
were taken from a fund set apart in Klang for these chari- 
table and religioďs purposes. This does not seem to have 
been proved and, therefore, the remittances to British India 
must be deemed to be remittances out of the proprietor's own 
money which he could dispose of as he pleased. That he, in 
fact, spent the moneys on charitable and religious institutions 
would not exempt those moneys from income-tax, In order 


a 


e 
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to secure exemption on that ground, it must be shown that the 
moneys were impressed with a trust before they left Klang 
for British India. It is not sufficient to alloft them to a trust 
after their receipt in British India. 
The answer to this question must be in the affirmative. 
Petitioner will pay costs including Counsel’s fee 


Rs. 250. ` 56 ~ 
Ramesam, J. :—I agree. . 
Beasley, J, :—-I agree. 
N. S. Answered in the affirmative. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice DEvaposs. 


Rajah Saheb of Vizianagram ... Petitioner* (Pektioner) . 
v. Pate 
The Sub-Collector of Berhampore ... Respondent (Respt.) . 


Practice—A pplication for copies—Demand of search fees—Legality. 

Where an application is made to a Court for copies of domuments, the 
Court has no power to direct the applicant to pay search fees. Al that 
the applicant is bound to do is to supply stamps*for copies and, if the requir- 
ed number of copy stamps is supplied, it is the Court’s duty to furnish 
‘copies asked for. = 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise the 
Order, dated 5th September, 1925, of the Court of the Sub- 
Collector of Berhampore in C. No. 385 of 1925. 

S. Venkatesa Aiyangar for petitioner. 

Respondent not represented. : 

The Court delivered the following 

JUDGMENT :—This is an application to revise the 
order of the Sub-Collector of Berhampore demanding 
search-fees for supplying copies to a party. It is 
difficult to see under what provision of law the Sub-Collector 
directed search-fees to be paid by a party applying for copies 
of records in his Court. There is no provision of law and 
there is nothing in the Civil Rules of Practice or in any rule 
which governs the procedure in Civil Courts, authorising the 
levy of search-fees for supplying copies to litigants. When 
an application is made, all that is requirefl by a party is to 
supply stamps for copies and, if the required number of copy 
stamps are supplied, it is the Court's duty to furnish copies 


asked for. The order of the Sub-Collector is clearly with- 


*C. R. P, No, 1360 of 1925, 8th November, 1927, 
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gia aP out jurisdiction and is therefore set aside, and the Sub-Collec- 
agaram tor will direct his office to furnish such copies as the parties 
Thesud MAY require on their furnishing the copy stamp papers. ~ Hf———— 
Collector of such illegal orders are passed, this Court will consider whether 
Berhampore. the officer passirig such orders should not be made to pay the 
costs of an application of this kind. 
N.S. ~ ', Petition allowed. 
E 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :-—Mr. Justice DEVADOSS. l 
Bhogaraju Kanakamma ...  <Appellani* (Plaintif) 
v. 
The Secretary-of State for India 
and others ... Respondents (Defendants). 
Konakamma Madras Irrigation Cess Act, VII of 1865—S 1, Priviso—Ryotwari 
The tenant—Penal dssessment—Liability for—Legitimate source of water supply— 
Secretary of Flow of water from, through breach not caused by pattadar—Flow for a 
Stato for short time only. 


In roder to bring a ryotwari tenant in possession of lands classified and 
assessed as wet within the meaning of the proviso to S. I of the Madras 
Irrigation Cess Act, VIL of 1865, he must do something in order to let water 
into his lands or must raise or attempt to raise a crop with the help of the 
water from a source from which he is not entitled to get water. 

JA channel, which supplied water to the appellant, a ryotwari tenant, 
was „Closed by the Government. A few days after its closure, the channel 
was “again breached, the water which flowed through the breach first filled 

the neighbouring, fields and then flowed into the appellant’s fields for three or 
four days. Neither the breach nor the flow into his fields was caused by 
any act or omission on the part of the appellant. The flow through the 
breach was at a time when the appellant was not entitled to water from the 
channel. 

Held, that, the appellant was not liable to pay penal asseasment for the 
water which thus flowed into his fields. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Kistna at Ellore in Appeal Suit No.209 
of 1923, preferred against the decree of the Court of the 
Principal District Munsif of Ellore in O. S. No. 582 of 1922. 

P. V. Rangaram for appellant. 

The Government Pleader, B. Salanarayana and V. Surya- 
narayana for respondents. 

The Court delivered the following 

JUDGMENT :—The appellant is.a registered pattadar of 
some lands. She brought a suit against the 1st defendant, 
the Secretary of State for India in Council, for the recovery 





#8, A. No. 1332 of 1924, 8th April, 1947, 
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of a sum of money collected from her as penal assessment for 
unauthorised irrigation of her fields with water from a 
government channel. The District Munsif gave a decree 
in her favour; but. the Subordinate Judge dismissed her suit 
on the ground that the water which flowed through a breach 
aided in the cultivation of her lands. The facts found are 
that there was a breach in the channel which supplies water to 
the appellant’s fields. That was closed and, a few days after 
its closure, it was again breached’ owing, it is alleged, to cattle 
passing and repassing on the portion of the bund newly put 
up and the water that flowed through the breach passed on to 
the appellant’s fields. The Subordinate Judge holds the 
appellant liable lo the levy of penal water-cess as her lands 
were benefited by the water which flowed through the breach. 
His finding on this point is in the following terms : 

“it cannot be said that the cultivation of the lands in question was 
yot aided by the Government water which flowed through the breach for 
three or four days into them and that Ploughing was not facilitated by the 
said water. Hence, I am of opinion that the water which flowed through 
the breach into the lands in possession of defendants 2 and 3 aided in the 
cultivation of the said lands.” f 
The question is whether on this finding a ryotwari tenant 
in possession of what is known as mamool wet is liable to pay 
penal assessment in respect of water which flowe into his 
land without his doing anything to let the water into it. The 
‘chanriel in which the breach occurred is admittedly the channel 
which supplies water to the appellant’s fields for irrigation. The 
contention of the lst defendant is that the pipe through 
which water flows from the channel into the appellant’s fields 
Was closed for a time by the revenue authorities and therefore 
the appellant was not entitled to get water during that time 
from the channel and the use of the water flowing through a 
breach was not water to which the appellant was entitled and 
therefore the Revenue authorities are entitled to levy 
penal assesment. Does the case of the appellant come with- 
in the proviso to S. 1 of the Irrigation Cess Act, VII of 1865. 
The proviso is in the following terms: 

“Provided also that no cess shall be leviable under this act in respect 
of land under ryotwari settlement which is classified and assessed as wet 
unless the same be irngated by using without due authority water from any 
source herein before mentioned and such a source is different from or in 
addition to that which has been assigned by the revenue authorities or 
adjudged by a competent Civil Court as a source of irrigation.” 

Under this proviso, in order to make a Tyotwari tenant in 
possession of land classified and assessed as wet liable, he 


Kanakamma 
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should irrigate without, authority water from any source men- 
tioned in the preceding clause of S. 1, that such a source should 





- Secretary of 
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India 


pe-different from or. in-addition to that which has been assigned _ 





by the Revenue authorities or adjudged by a competent Civil 
Court _as a source of irrigation to such .a 
land. If water flows from the source which 
is the source of water for the irrigation of his 
land he cannot be held liable to pay. penal water rate. If he 
takes water or uses water frôm a source which is not assigned 
by the revenue authorities or adjudged by a competent Civil 
Court as a source of irrigation to his land then he may be liable 
for penal assessment. But where he uses water from a source 
which is the legitimate source of irrigation for his land then 
he would not be liable for penal assessment unless he takes 
water at the time when he is not permitted to take water or 
when he is not entitled to take the same. 
When water flows from the legitimate source of irrigation with- 
out any act or illegal omission on his part, can he be liable?. In 
this case the water flowing from the breach flowed over the 
fields situated between the breach and his lands and, after flood- 
ing them, the water seéms to have over-flowed the ridges of his 
neighbour’s lands or percolated through them. The -water 
flowéd through the breach only for 3 or 4 days. Whether he 
had any benefit from the flow of such water or whether the water 
caused° any damage to him by preventing the field from drying 
up during the period during which it should be allowed to dry 
up is not a necessary question for considering whether the appel- 
lant is liable to penal assessment or not. Where water standing 
in a neighbour’s field overflows the ridges of that field and 
flows into another man’s land, the latter cannot be held liable for 
penah assessment, for, he could not have prevented the overflood. 
No doubt, if he actively aided or did something to let water 
into his feld at a time when he is not entitled to that water, he 
may be said with sofne show of reason that he has taken unau- 
thorisedly. But in this case it is quite clear that the water 
which flowed through the breach first filled the neighbouring 
fields and then entered the appellant’s fields. 

The learned Government pleader has admitted that water 
of the channel flows through a pipe inserted in the bund to the 
fields belonging to the appellant and his neighbours. It 
follows that the channel is the legitimate source of irrigation 
to the appellant’s fields. It appéars that water flowing through 
a breach not caused by him or at his instance filled his neigh- 
bour’s fields. On these facts, it is not possible to hold that the 
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appellant is liable to pay penal assessment. The proviso clear- 
ly says that no cess shall be leviable in respect of mamool wet 
unless the land is irrigated without due authority from a source 
different from. that to which he is entitled. A person cannot 
be said to irrigate his fields, if water collected in his neighbour’s 
fields over-flowed the ridges and then filled his lands. There 
may be cases where water flowing in such manner might flow for 
a long time and thereby enable one to cultivate his field at a time 
when he is not entitled to water? but, the flow of water for a 
short time, say for a day or two, through a breach or sluice, 
which is closed, but, which gives way owing to natural causes, 
cannot make a ryotwari tenant in possession of land classified 
and assessed as wet liable to pay penal assessment. The learn- 
ed Government pleader relies upon Secretary of State for India 
v. Swami Naratheswarar (1) for his contention that if water 
flows into a man’s fields even without his volition or anything 
being done on his part to get water he is liable to pay water 
cess to Government. The facts of that case are distinguishable 
from those of the present. That was a case of inam lands. The 
inamdar was not entitled to the use of water. He did make 
use of the water which flowed into his ‘lands and raised crops. 
It was held that he was liable to pay water cess. Ifa person 
who is not entitled to water from a Government source” gets 
water owing to a breach or owing to thé overflowing the water 
bunds and raises crops with the help of such water, or uses,the 
water which comes into his lands to which he is not entitled and 
raises crops, then, he would no douubt be liable to pay water rate 
to Government. But the case of a ryotwari tenant in pogses- 
sion of lands classified and assessed as wet is different. The 
case in Krishna Row v. The Collector of Kisma (2) is also 
distinguishable from the present. In that case the plaintiffs 
irrigated from two pipes instead of one which was the autho- 
rised source of irrigation. Though there was nothing to show 
that the second pipe was inserted at their instance it was held 
that they were liable to pay water rate. There the finding was 
that the water from the 2rd pipe to which they were not entitl- 
ed was used for irrigation and they were not entitled to the use 
of water from the 2nd pipe. It is upon that finding that a 
bench of this Court held that they were liable to pay water rate. 

The expression “unless the same be irrigated by using 
water” must be given its proper meaning. A person cannot be 
said to irrigate his land if fof a few hours water overflows his 
neighbour's fields and then falls into his lands. Supposing 


1. (1910) ILR34M21:2MLJ76. 2. (1914) 26 M L J 210. 
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the revenue authorities closed a certain sluice which is the 
source of irrigation to a man’s land, owing to natural causes 


——- -Secretary-of —the-sluice-gave-wey-and fora. day_or two water fiowed into his 
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land without any act on his part, he cannot be said to irrigate his 
lands by using water without due authority. In order to bring 
the ryotwari tenant in possession of lands classified and assess- 
ed as wet withjn the meaning of the section, he must do some- 
thing in order to let water into his lands or must raise or 
attempt to raise a crop witht the help of the water from a 
source to which he is is not entitled or at a time 
when he isnot entitled to get water from his legitimate 
source. What seems to have happened in this case is that 
the revenue authorities, not being able to fix the blame upon 
anyone in particular with regard to the causing of a breach in the 
channel, thought it best to assess everyone into whose 
fields the water from the breach flowed. On the facts of this 
case I have no hesitation in holding that the 1st respondent is 
not entitled to levy penal water rate from the appellant. I 
therefore set aside the decree of the Subordinate Judge and 
restore that of the District Munsif, with costs here and in the 


` Court below, to be pai& by the 1st defendant. 


A. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
° [Ordinary Original Civil Jurisdiction. ] 
PRESENT :— MR. JUSTICE VENKATASUBBA Rao. 


Ramachandran, minor by mother and 
„guardian Visalakshi Ammal ... PlomafP 


V. 
C. Sabapathy Mudaliar and 4 others ... Defendants. 

Cwil Procedure Code, O. 22, R. 9—Death of defendani—Abatement of 
suit—A pplication to set aside the abatemeni—Delay in making the applica- 
tion—Plawatiff a minor represented by mother as next friend—Ignorance 
of law on the part of the next friend—Sufiicient canse—Limitation Act, 
'S 5Tests to be adopted. 

In a suit brought by a minor plaintiff represented by his mother as 
next friend, the second defendant who was the paternal grand-mother of 
the plaintiff and the mother-in-law of the next friend died on 25th April, 
1927. The application to set aside the abatement and bring on record the 
legal representatives of the deceased second defendant was made only on 
7th October, 1927, and was supported by an affidavit of the next friend to 
ihe effect that, though she was aware of fhe death of the second defend- 
ant in time, she was ignorant of the fact that, on her death, her legal re- 
presentatives should be brought on record until her aged father who was 





*Įq the matter of an appin. in C. S. No. 150 of 1923. 9th Decer. 1927. 


Liv] THE MADRAS LAW JOURNAL REPORTS. 235 


conducting the suit on her behalf brought the information to her from her 
ccunsel to whom he had gone to give instructions. 

Held, that, “sufficient cause” within the meaning of O. 22, R. 9, Civil 
Procedure Code and S. 5 of the Limitation Act, must be held to have been 
made out in the circumstances of the case and the delay should be excused, 
especially as the plaintiff was a minor and it would be open to him to say 
that’ he was not bound by the result of this suit on account of the negli- 
gence of his next friend and file a fresh suit. . : 

The test to be adopted in such cases‘is this : if th®*mistake or care 
lessness was real and unintentional and no damage has been done to the 
other side that cannot be repaired by costs or otherwise, the application 
must be granted; if, on the other hand, the negligence was culpable or 
there was mala fides on the part of the applicant, or irreparable hurt would 
‘result to the other side, the application must be dismissed. 


Collins v. The Vestry of Paddington, (1880) L R 5 Q B D 368 applied. 

T. M. Venugopal Mudaliar and T. R. Venkatesa Ba 
for plaintiff. 

P. Kothandaraman Kir Ist defendant. 

T. Krishnaswami Aiyar for 2nd defendant. 

The Court delivered the following 

JupGMENT :—The point, I have to decide, is, is the abate- 
ment of the suit as against the 2nd defendant tobe set aside 
or not? The suit is brought on behalf of the minor plaintiff 
by his mother acting as his next friend. The 2nd defendant 
who was the paternal grandmother of the minor and the 
mother-in-law of the next friend died on the 25tH# of April, 
1927, and no application was made within the 90 days allowed 
by the law to bring her legal representative on the record and, 
under O. 22, R. 4, Civil Procedure Code, the suit abated as 
against the 2nd defendant. The plaintiff had then a period 
of 60 days for applying under O. 22, R. 9, for setting aside 
the abatement. The application was not made within the 
time allowed, but, was made on the 7th of October, 1927, that 
is, a few days after the expiry of the aggregate period of 
150 days. 

In this case, under both the provisions of the law that 
apply, sufficient cause should be shown; first, the applicant 
must show “sufficient cause” under O. 22, R. 9, for not having 
brought in timé the legal representative on the record; secondly, 
the applicant must show “sufficient cause” under S. 5 of the 
Limitation Act for not having made in time the application 
to set aside the abatement. 

The next friend has filed an affidavit admitting 
that she was aware of the death of the 2nd defend- 
ant;- indeed, having regard to the relationship between 
the parties, it would have been futile to deny it. The excuse 
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MAWA put forward is, that the next friend did not attach any signi- 
WA KANG ag ficance to this event, that is to say, she was entirely ignorant 

Mudallar of the fact that, on the death-of-a-party; eertain -steps_should_ —- 
be taken in the suit. She proceeds to explain that the suit 
was conducted on her behalf by her aged father and that when 
the latter went to her counsel for giving instructions, it then 
came to his knowledge that a necessary step had not been taken. 
The point I have to decide is, has a sufficient cause been made 
out? In such a case as this, it is impossible to treat the 
question of “sufficient cause” as consisting of two different 
parts, as if, what is sufficient for one purpose is unconnected 
with what is sufficient for the other. It is a continuing 
cause, which cannot admit of a break, and, therefore, the 
question ultimately resolves itself into: is ignorance of law, 
in the circumstances, excusable? The cases on the point are 
by no means uniform and, to illustrate the wide diversity of 
judicial opinion, I may cite a few English decisions on an 
allied topic. Dealing with enlargement of time in regard to 
filing of appeals, Bowen, L. J., in In re Manchester Economic 
Building Society (1) observed: 

“If he (the appellant) is asking for what may lead to injustice, he 

ought not to have it except on the terms which would prevent any injustice 
possibi being done. * * * * But, if the person who is asking for 
leave to app@al after 21 days is only asking for what is just, why should 
he not have H?” 
James, L. J, in International Financial Society v. The 
City of Moscow Gas Co. (2), takes the very opposite view and 
is in favour of a rigid application of the rule as to time, and 
he observes that the Courts ought to enlarge time only in 
exceptional cases which are thus described: A 

“For instance, where there was anything like misleading on the part 
of the other side, or where some mistake had been made in the office itself 
and a party was misled by an officer of the Court, or again, where some 


sudden accident which could not have been foreseen—some sudden death, 
or something of that kind, which accounted for the delay; in such cases, 
leave might be given.” 
A recent case, Coles v. Ravenshear (3), again illustrates 
how on this point widely different views could be taken. 
Collins, M. R., thinks: 

“that the relatione of rules of practice to the work of justice is 

5 intended to be that of hand-maid rather than mistress” 

and says that, if the point were free from authority, he should 
unhesitatingly allow the time to be extended. Cozens- 


1. (1883) L R 24 Ch. Div 488. 2. (1877) LR7 Ch. Div. 241, 
> 3. LR (1907) 1K BI. 
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Hardy, L. J., expresses himself more or less to the same 
effect; whereas, Farwell, L. J., takes the view that a mistake 
“even on the part of eminent Counsel” is not a sufficient ground 
for granting the application. In that case, all the Judges 
felt, however, bound by the authority of In re Helsby (4) and 
declined to grant the extension. It must be noticed, however, 
that the cases to which I have referred were dealing with 
applications after judgment, for, a distinction is made between 
such applications and applications*before judgment, on the 
ground that, in the case of an appeal, a party has a vested 
right in a subsisting order in his favour, the principle being, 
that the case has been fully heard on the merits in the Court 
below and the presumption, until the contrary is shown, is 
that the decision of that Court is correct. This difference 
is clearly brought out in Collins v. The Vestry of Padding- 
ton (5). The test laid down by Bramwell, L. J., in that 
case is this: 

“Has the mistake or carelessness of the applicant or his advisers 

been real and unintentional, and can any damage which may be occasioned 
to the respondent by granting the indulgence be repaired by costs or other- 
wise? If so, grant it; if not, reufse it.” . 
This is the test which the learned Lord Justice lays down, 
irrespective of the fact whether the application is before or efter 
judgment. ~ Adverting to this test, Baggallay, L. 9. and 
Thesiger, L. J., in the same case observe that the test is a good 
one if applied to proceedings in the action, hut not to applica- 
tions after the action has been tried. 

We are not bound by the English decisions on a point like 
this and I would respectfully adopt, in the case of all applica- 
tions, the test laid down by Bramwell, L. J. If the mistake or 
carelessness was real and unintentional and no damage 
has been done to the other side that cannot be repaired by costs 
or otherwise, the application must be granted; if on the other 
hand, the negligence was culpable, or there was malafides on 
the part of the applicant, or irreparable hurt would result to 
the other side, the application must be dismissed. The case 
with which I am dealing does not, however, present much diffi- 
culty, as the application made to me is one before judgment 
and not after judgment. There are severa} cases decided by 
Courts in India which support the view I am taking. Krishna 
Mohan Ghosh v.Surapathi Banerji (6) is a case decided by a 
bench of the Calcutta High Cotrt. and the facts there are very 


: 4. “LR (19%) 1 Q B 742. 
5. (180) LRS5QBD 38. 6. (1924) 9 C WN 472. 
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chandren similar to the facts of the present case. The delay in that case 
Pec was excused and it was held that there was sufficient cause. 
ee pa apathy Sudhakar v- Sadasiv-(7)—relates-to-the-filing-of an appeal and — 
is also a decision of the Calcutta High Court. The facts 
were: The father of the applicants had died, they were 
themselves minors; their guardian was a female and they 
resided in an out of the way village. It was held that there 
was sufficient cause and the delay was excused. In Krishna 
v. Chathappa (8), there was a delay in the filing of an 
appeal and it was excused, the Court holding that the words 
“sufficient cause” should receive a liberal construction so as to 
advance substantial justice when no negligence or inaction or 
want of bona fides is imputable to the appellant. In the 
same case, the learned Judges stated that they were not 
prepared to hold that a mistake of law is under no circum- 
stances a sufficient cause. I may also refer to Shibdayal v. 
Jagannath (9), where, a Full Bench of the Allahabad High 
Court took a similar view, after expressly holding that the 
rigid rule applied in English Courts ought not to be applied 
in India. i 
In this case, there is an additional reason for holding that 
the delay ought to be excused. The plaintiff is a minor and 
he cannot be finally deprived of his right by the negligence of 
e his next friend and it is open to him to say that he is not 
beund by the result of this action and file a fresh suit. The 
question, then, is, is he to be allowed to continue the suit, or 
be driven to another action? This, to my mind, must be an 
additional reason for granting the application. I have come 
to the conclusion that the delay must be excused and I set 
aside the abatement and direct that Batchammal and Kannam- 
mal be brought on the record as the legal representatives of 
the 2nd defendant. 
The 1st defendant’s costs of the application shall be costs 
in the cause and I certify for Counsel for him. 


N.S. Application granted. 





7. (1915) 19 C W N 1113. 
8, (189) IL R13 M 20. 9, (192) IL R 44 A 636 (FB). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Vasudeva Rao and another, minors by Jeeva 
Bai Ammal, their next friend ... Plamiiffs* 


Sakaram Row and five others ‘ ... — Defendants. 

Hindu Law—Jowi family—Partition beiween the members—Allotment 
of a share to two minor brothers—No definition of thew shares inter se— 
Brothers. living together as members of co-parcenary and carrying on 
trade jomtly after attaining majority—Acquisition of properties by the 
brothers in the course of trade—Subsequent partition between the brothers 
—Properties obtained on partition, if jomt family properties—Will by one 
of them dealuig with these properhes—If operative and binding on his 
Sons. 

The members of a joint family which consisted of two minor brothers, 
their step-brother and the paternal grand-father effected a partition in 
1880, the two minor brothers being represented by their mother as their 
guardian, under which one eighth share of the properties was allotted to 
the grand-father, one eighth share to the mother of the testator, three 
cighths to the step-brother and three cighths to the two minor brothers. 
The partition deed provided that the mother of the minors was to receive 
their share and manage it till they came of age but did not define separately 
their shares inter se In 1895, after both the minors had become majors, 
they and their mother sold a house which had been allotted to the share 
of the minors. The evidence showed that, after 1880, the tuyo brothers 
lived under the same roof, had a common mess and continued to trade 
jointly and live as members of ‘a co-parcenary till 1921, when they effected 
a partition between themselves. This partition deed recited that, with the 
aid of ancestral nucleus, they carried on a joint trade and acquired 
considerable properties which they divided. One of these brothers 
executed a will in respect of his properties in 1925 and died in 1427. 
His sons by his first wife brought a suit for a declaration that the will 
was inoperative on the ground that the properties dealt with by it were 
joint family properties in which they had an interest by birth. 

Held, (1) that the partition of 1880 did not have the effect of 
separating the two minor brothers from each other. 

Palani Ammal v. Muthwenkatachala Moniagar (1924) LR S2lA 
83: IL R48 M 254 :48 ML J83 (PC) referred to; 

(2) that ancestral funds having been employed by the brothers in 
their trade, the properties acquired by them in the course of the trade 
Were joint family properties in the sense that their sons got a right by 
birth in those properties; and (3) that, even on the assumption that 
ancestral funds were not employed by the brothers in*the trade, the proper- 
ties acquired by them in the course of the trade were joint family properties. 


T. S. Venkatesa Aiyar for plaintiffs. 
Mahomed Ibrahim for ist and 5th defendants. 


*C. S. No. 359 of 1927, 24th November, 1927, 
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hiia C. Srinivasa Chari for 2nd to 4th defendants. 
N The Court delivered the following 
Row. JUDGMENT :—The plaintiffs seek to have a declaration that 








the will, left by their father Hassaji Rao, is inoperative in respect 
of the property dealt with by it, on the ground that it was at his 
death joint family property in which the plaintiffs have an 
interest. If the plaintiffs’ .contention prevails, the testator had 
no right to dispose of the property in question and it devolves 
upon the testator’s sons by survivorship. 

In regard to the main facts there is little or no dispute. 
The earliest transaction, which I have to examine, is a division, 
effected among the members of this family, which is evidenced 
by the partition deed, dated the 20th of May, 1880. The parties 
to that partition were: 

“ (1) Hassaji Rao, the testator, 

(2) =- Ambaji Rao, his brother, 

(3) Subba Rao, their Step-brother and 

(4) Narasajirao, their paternal grand-father. 

Ambaji and Hassaji, being minors, were represented by 
their mother Balu Bal as guardian at the partition. Under the 
partition deed, a small sum was set apart for an unmarried girl 
ance the rest of the property was divided in the following propor- 
tion :— 8 va 

; (a) One eighth to the grand father, 
` (b) One eighth to the mother of the testator, 
(c) Three eighths to Subba Rao and 
ʻ (d) Three eighths to Ambaji Rao and Hassaji Rao. 
Ambaji was the elder of the two and the deed provided that 


“the mother was to receive their share and manage the same till 


they came of age. The property that fell to the share of these 
two boys consisted of a house at Bangalore-valued at Rs. 500 
and moveables worth Rs. 193-12-0. 

We next pass on to a transaction of the 23rd of February, 
1895. On that date Ambaji and Hassaji (who had by then 
become majors) and their mother sold for Rs. 1,700 the house 
at Bangalore to which I have referred. The sale deed of that 
date has been put in evidence. 

The next urtdisputed event is a partition effected on the 
10th of January, 1921, between Ambaji and Hassaji. The deed 
recites that, with the aid of ancestral nucleus, they carried on a 
joint trade and acquired considerable property and they proceed 
to divide the same into two equal shares, Ambaji the elder taking 
a moiety, arid Hassaji the other moiety. 
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The fourth important document in the case is the will in 
question. It was made on the 6th of June, 1925, and the testa- 
tor appointed his brother Ambaji his executor. Hassaji 
married twice and both the wives were living at his death. By 
the first wife he had a son and by the second he had four sons. 
At the time of his death on 5th January, 1927, the former was 
with child, and after he died, she gave birth to a posthumous 
son. These two sons by the first wife are the plaintiffs. in 
the case. When he made the will, the first wife was apparently 
living away from him and for some reasons alleged by the 
testator, he cut off his sons by the first wife—not with the pro- 
verbial shilling—but with a house of small value. The bulk 
of the property, he bequeathed to his four sons by the second 
wife. It is in these circumstances that the will is attacked by 
the plaintiffs, the senior wife’s sons. 

I have now stated the facts regarding which there is 
no dispute. Three points arise for decision. 

(1) Did the partition of 1880 have the effect of 
separating Ambaji and Hassaji from each other? 

(2) Was the joint trade of Ambaji and Hassaji 
carried on with any nucleus of ancestral property? 

(3) If there was no such nucleus,. were their 
acquisitions in trade joint, in which their respective ° sons 
could acquire a right by birth? l JE 

In regard to the first point, it must be observed that 
Ambaji and Hassaji were together allotted a three-eighths share, 
no attempt having been made to define separately their shares 
inter se. There was in fact no division between them, enor 
is there an agreement to hold the property as separate owners. 
The object of the deed was virtually to separate this branch 
_ from Subba Rao. The grandfather was not considered to 
be of much importance and he is treated more or less on the 
same footing as the mother of the boys. There is nothing 
in the deed to suggest that it was intended to effect a parti- 
tion between Ambaji and Hassaji. It seems to me that, on 
the contrary, the clear intention was that they should con- 
tinue to remain joint. In Palani Ammal v. Muthu Venkata- 
chala Montagar (1) their Lordships, after observing that a 
member of a joint family can -take his share separating him- 
self from the other members, go on to say: 

“the remaining co-parceners, „without any special agreement among 
themselves, may continue to be co-parceners and to enjoy as members of 
a joint family what remains after such a partition of the family property”. 


1. (1924) L R 52I A 83 :IL R48 M 254:48 MLJ 8 (PO. 
| RAH 
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In this case this is exactly what happened. There is a 
significant clause in the partition deed which the Court- 
translator has thus rendered: 

“there shall in future be between us only relabonship by blood but 

no relationship in regard to property between Subba Rao and Balu Bai, 
Ambaji Rao, Hassayi Rao (together) .” 
I am disposed to attach some importance to the position 
of the word “and”. It could not be due to an accident that 
this word occurs after “Subba Rao” and before the enumera- 
tion of the members of the other branch. This is however 
a slight circumstance and I have come to the conclusion, on a 
reading of the whole document, that it was not intended that 
Ambaji and Hassaji should cease to be amongst themselves, 
members of a joint family. 

In the case I have cited, their Lordships proceed to 
observe thus: : 

“That the remaining members continued to be joint may, if disputed, 

be inferred from the way in which their family business was carried on 
after their previous co-parceners had separated from them.” 
In this case, it is established by clear evidence that, after 
the partition of 1880, the two brothers lived under the same 
roof, had a common mess and, down to the second partition 
of T921, continued to trade jointly and live as members of a 
co-parcerfary.*.' Applying the test laid down in the passage 
quoted above, I unhestitatingly find that there was no sepa- 
ration in 1880. of Ambaji and Hassaji from each other: 

I now turn to the second point. Within four or five 
years after the partition of 1880, the two brothers came 
down from Bangalore to Madras. They were then quite 
young and at first tried to make a living by working for 
wages in embroidery. This lasted only for a short time. 
It, is unnecessary to follow their fortunes during this period, 
for, the brothers began a joint trade about the year 1896. I 
have already referred to the fact that the family house was 
sold in 1895 and that it fetched Rs. 1,700. The question 
is, was this sum or any portion of it utilised in the joint 
trade? In the later partition of 1921, there is a distinct 
statement that the trade was carried on with the nucleus of 
ancestral property. There is also the significant circum- 
stance that it was very soon after the sale of the house that 
the trade was started. Ambaji Rao was examined as a 
witness for the defence and I cannot accept his evidence with- , 
oùt reserve, for, I cannot regard him as a truthful witness at 
all. He has impressed me very badly and I find that the 


i SE 
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proceeds of the house were utilised in the trade. The eyi- 
dence of Ambaji in regard to the disposal of the sum of 
Rs. 1,700, T regard as a mere idle invention. It is opposed 
to the probabilities of the case as well as to the recital in the 
later partition deed. It is also opposed to his own conduct, 
for, in 1926 he sells a property which fell to his share and 
in the sale deed he joins his sons and grandsons as vendors, 
which fact shows that he treated the house as joint family 
property. Further, there is a “recital in that sale-deed that 
Hassaji and Ambaji lived as members of a joint family. 
I therefore hold that ancestral funds’ were employed in the 
trade and that the acquisitions were made with the help of 
such nucleus. 

I now pass on to the third point. Granting for a mo- 
ment that there was no such nucleus, what would be the 
position? I haye held that after the partition of 1880 
Ambaji and Hassaji continued to be co-parceners. Where 
property is acquired in the course of a business carried on by 
members of a Hindu family by their joint labour, the pro- 
perty so acquired may become joint family propérty, not- 
withstanding the fact that it was acquired without the aid of 
ancestral nucleus. This proposition is now well-established. 
See dicta of Bashyam Aiyangar, J., in Sudarsanam Moaistri 
v. Narasimbuhi Maistri (2). A clear enunciatidh of this 
principle is contained in the judgment of Bakewell, J., “in 
Madhavatya Chetty v. Damodharam Chetty (3) which has 
been followed in Ratna Mudaliar v. Vijiarang Mudaliar (4). 
The latest case on the point is Haridoss v. Devkuvarbai (5). 


There is nothing thus in law to prevent the property, acquired., 


in trade by joint exertions by members of’ a joint family, 
from becoming joint family property—in the sense that the sons 
of the acquirers get a right by birth in that property. In each 
case, it is a question of proof whether they intended to acquire 
the property as partners or as members of a joint family. 
See again Haridoss v. Devkwvarbai (5). In the present case 
there can be no doubt that Ambaji and Hassaji intended to 
acquire the property not as partners but as members of a joint 
family. The joint trade was carried on for 25 years and, during 
the whole of that period, they had a commdn mess, they lived 
with their mother under the same roof and conducted themselves 
in every particular as members ¢ of a co-parcenary. From the 

2. (1901) IL R 25 M 149, at pp. 156 and 157 :11 M'L J 353. 

3. (1912) 12 M E T 240. 4. (19%) 23 L. W. 716. 

5. (1926) TL R 50 B 443, atp. 448, 
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funds of the joint trade they acquired immoveable properties, 
obtaining sale-deeds indifferently in the name either of Ambaji 
or of Hassaji. ` The evidence of Ambaji on this matter is 
worthless. He pretends that, at the start, he and his brother 
agreed to share the profits equally, that in the books of the 
trade they were shown as partners and the sums drawn by 
each were treated as drawings by partners. He asks me to 
accept his story that at the partition in 1921 books were handed 
to Hassaji who burnt them on some day. No motive for 
the burning has been alleged. It is admitted that the bro- 
thers were on friendly terms and Ambaji himself was made 
the executor of Hassaji. Any books left by Hassaji must 
therefore be in the possession of the former. The statement 
of Ambaji is incredible and I must dismiss it as an absolute 
myth. The deed of 1921 is not described as a deed of dis- 
solution, but, it is called a partition deed—a fact which nega- 
tives the theory that the brothers were partners. Ambaji 
deposes that he left the drafting of the deed to his younger 
brother who described the position incorrectly. Without 
any hesitation, I come, to the conclusion that the brothers 
traded jointly and acquired the property not as partners but as 
members of a co-parcenary. It follows from this, that on 
the death of Hassaji his property survives to his sons whose 
right cantot be defeated by his will. 
* I have now found: 
(1) that the partition of 1880 did not effect a sever- 
ance between Ambaji and Hassaji; 
e (2) that ancestral funds formed the nucleus of the 


“property acquired ; 


(3) that the brothers traded jointly and that they 

acquired the properties in question as members of a joint 
family. 
1 may, however, remark that the finding that there was 
ancestral nucleus would be quite sufficient to dispose of this 
case; for, if Hassaji made the acquisitions with the aid of 
ancestral funds and nothing further was found, his sons would 
have a right in them by birth. Similarly, the plaintiffs can 
succeed on the finding that the partition of 1880 did not effect 
a severance inter Je, coupled with the further finding that the 
brothers thereafter jointly made the acquisitions. In this event, 
the finding that there was ancestral nucleus would be unneces- 
sary. I have, however, recorded findings on all the three 
questions raised and argued before me, as I entertain nò doubt 
in regard to any of them. 
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The case depends mainly upon the documents filed and 
the conduct of the parties as disclosed by them. I have accept- 
ed the oral evidence of Krishnaji Rao and of Rajagopal Chetty 
examined for the plaintiffs, as it is consistent with the docu- 
mentary evidence and the probabilities of the case. Even the 
evidence of Ambaji in main points supports the case of the 
plaintiffs. I do not think it worth while to discuss the oral 
evidence in greater detail. ~ ° 

In the result, the plaintiffs’*claim must be allowed. I 
declare that the will of Hassaji is inoperative in regard to the 
joint family property to which the suit relates. 

N. S. Sui decreed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. | 


PRESENT :—LorpD BUCKMASTER, Lorp Carson, Lord 
DARLING, Lorp WARRINGTON OF CLYFFE, AND SIR LANCELOT 
SANDERSON. 


Madhavrao Ganpatrao Desai and 


others ... Appellants* (Defendants) 
v. 
Balabhai Raghunath Agaskar, . 
since deceased, and others ... Respondents (Plaintiffs) 


Hindu Law—Construction of deed of trust—Gift io seiHors doughter 
for life, and after her death to her “male heirs’—Gift of income, carries 
the whole estate—Rule in Shelleys Case, inapplicable. 


The settlor, a Hindu dwelling in Bombay, on the Ist May 1889, ‘in 
consideration of the naturel love and affection which he bore to his 
children and grandchildren’ conveyed by deed of that date certain im- 
moveable properties to trustees—upon trust—to pay the income to the 
settlor for life; and after his death upon certain trusts expressed in the 
following words:—“As io one-quarter of the said rents, dividends and 
profits upon irust to pay the same to my daughter Krishnabai during her 
life for her sole and separate use and after her death in trust for the 
male heirs of the said Krishnabai share and share alike”. 

On July 14th 1894, the settlor died, Krishnabai survived the settlor 
and died in 1897, leaving six sons, all of whom were living at the date 
of the settlement. The question arose as to the true meaning of the 
gift in favour of Krishnabai and her male heirs. The heirs of the 
settlor contended that the limitations in favour ef her (Krishnabai’s) 
male heirs after her death were contrary to Hindu Law and void, and 
that in consequence there was à resulting trust in favour of the settlor. 
Held (overruling this contention) that the gift in favour of Krishnabai’s 
male heiss was a valid gift under the Hindu Law, inasmuch as they 


*P. C. Appeal No. 90 of 1926. 29th November, 1927. 
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P. c. did not take by inheritance from her, and it was by virtre of a wholly 
Madhavrao independent gift that they were beneficiaries under the deed. 





Ganpatrao Held, also, that ihe gift, though in the form of a gift of Income, 
ag carried the whole estate. 
Raghunath Technical meaning given to similar words in the English Law, dis- 


Agaskar. regarded, and the Rule in Shelley's Case, (1581) 1 Co. Rep. 93 (b) :76 
E. R. 206, held to be inapplicable. 


Judgment of the Court of Appeal reversed and that of Mulla, J., 
restored. ° 

Appeal (No. 90 of 1926) from a decree, dated the 15th 
April, 1925, of the High Court at Bombay, in its Appellate 
Jurisdiction (MacLeod, C. J. and Coyajee, J.), varying a 
decree of the same High Court, in its ordinary original Civil 
Jurisdiction (Mulla, J.), dated the 16th October, 1924. 

The litigation is in respect of a Deed of Trust executed 
by the late Rao Bahadur Janardhan Wasoodev who was the 
first Indian Judge of the High Court of Bombay, and the true 
construction of the deed was the subject-matter for considera- 
tion before the Privy Council. 


The material facts of the case, as well as the relevant 
portion of the deed af trust, are given in their Lordships’ 
judgment. 


The Trial Judge (Mulla, J.) held that the sons of 
Krishnabai being all in existence at the date of the settlement 
took a contingent interest under the gift to her male heirs 
which vested at her death and he also held that the gift was of 
an absolute interest in the quarter of the settled property. The 
following extracts from the learned Judge’s judgment are 
instructive :— 

“A person capable of taking under a deed of trust must be such 
a person as could take a gift inter vivos and therefore must either in 
fact or in contemplation of law be in existence at the date of the deed. 
As to the one-fourth share of the income allotted to Krishnabel’s branch 
it-is provided by the deed that it shall be held by the trustees after the 
death of Krishnabai in trust for her male heirs share and share alike. It 
was contended for the plaintiffs that the trusts in favour of the male 
heirs of Krishnabai after her death were void and that there was a 
resulting trust on Krishnabai’s death as regards the one-fourth allotted to 
her branch in favour of the heirs of Raghunath. Counsel for the 
plaintiffs argued that a gift to the heirs of a living person was not recog- 
nized either by the Bmglish or the Hindu Law; that even if it was, it 
was not a gift to an ascertained class of persons as it should be under 
the Hindu Law, that the expression ‘mafe*heirs’ meant the whole body of 
sons, grandsons, great-grandsons and se on, that the intention of the settlor 
was that the Income should be paid to Krishnabal’s sons and then to 
their descendants in the direct male line and, ff so, the gift was bad, 
since. to exclude females from the succession was to exclude the legal 
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course of inheritance, and that in any event the gift was invalid as the 
corpus of the one-fourth share remained in abeyance until Krishmabai’s 
death. In support of those contentions counsel relied on the decisions 
in Kumar Tarakeshwar Roy v. Kiımnar Shoshi Shikhareswor (1) and 
Sreemutty Kristoromoney Dossee v. Maharajh Norendro Krishma Baka- 
dur (2). “On the other hand it was argued by Mr. Jinnah, counsel for 
Krishnabai’s heirs, that the estate created by the gift was not inconsis- 
tent with the general law of inheritance, nor did it violate any rule of 
Hindu Law. It was also contended thdt the deed afforded no indica- 
tion that the enjoyment of the gift to Krishnabai’s male heira should be 
of a limited duration and that, on the analogy of the provisions contained 
in S. 159 of the Indian Succession Act of 1865, the principal as well as 
the income belonged to the male heirs of Krishnabai. 


“The first question to consider 1s whether a valid gift may be made 
to the heirs of a living person. A gift to the heirs of a living person 
is not unknown to the English Law. “The rule is that ‘memo est heres 
vwentia’ and therefore a devise to the heirs of a living person is contin- 
gent, unless the term ‘heirs’ is so qualified by express words or by the 
general intention of the will as to show that the testator meant by ‘heir’ 
the heir apparent or presumptive or some other persons, who will then 
take as persona designaia’—Theobald on Wills, 7th Ed., p. 329. So 
far as I know there is nothing against the general principle of Hindu 
Law in allowing a Hindu to make a gift of his property to the heirs of 
a living person provided that ihe persons entitfed to succeed as heirs of 
that person are in existence at the date of the gift. I think that the 
gift to ‘the male heirs’ of Krishnabai is a gift to such of her sons as 
were in existence at the date of the deed and such as i survive 
Krishnabai. It is a gift of a contingent remainder. In Sreemutty 
Soorjeemoney Dossee v. Denobwidoo Mullick (3) Knjght Bruce, L. oJ., 
in delivering the judgment of the Judicial Committee, said, ‘whatever may 
have formerly been considered the state of thet (the Hindu) law as to 
the testamentary power of Hindus over their property, that power has now 
long been recognized, and must be considered as completely established. 
This being so, we are to say, whether there is anything against public 
convenience, anything generally mischievous, or anything against the 
general principles of Hindu Law, in allowing a testator to give property, 
whether by way of remainder, or by way of executory bequest (to borrow 
terms from the law of England), upon an event which is to happen, if at 
all, immediately on the close of a life in being. Their lordships think 
that there is not; that there would be great general inconvenience and 
public mischief in denying such a power, and that it is their duty to 
advise Her Majesty that such a power does exist’, In the present case 
the gift is made to Krishnabai for life and the gift to her heirs is to take 
effect immediately on the close of a life in being. The two cases cited 
for the plaintiffs have nb bearing on the present case. The terms of 
gift in both those cases were quite different from® those in this case. 
I therefore hold that the gift in favour of Krishnabai’s male heirs iš a 
valid gift under the Hindu Law. All the six sons of Krishnabai that 

1, (1883) L R101 A S5i:IL R9 C952 (P C). 
2. (189) LR 161A 2:1L R16 C 383 (PC). “it. 
3. (1862) 9 MIA 123, 
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were ın existence at the date of the deed were also ın existence at hei 
death, and they became entitled to take under the deed. 

“The next question is whether the sons of Krishnabai'are entitled 
to a one-fourth’s share in the corpus of the properties or whether they 
are entitled only to an interest for their respective lives. It is contended 
on behalf of Krishnabai’s heirs that the principle underlying S. 159 of 
the Indian Succession Act applies to the case and that they were entitled 
to the one-fourth share assigned to Krishnaba: absolutely and not merely 


‘the income of that share. Mr. Jinnah also relied on the decision of 


the Madras High Court in Krishna Ayyan v. Vyihanatha Ayyam (4). 
On the other hand it was contended for the plaintiffs that Krishnabai’s 
heirs were entitled only ta the income of the one-fourth share during 
their respective lives. As regards S. 159 of the Indian Succession Act 
it 18 to be observed that, though it applies to Hindus, there is no corres- 
ponding section in the Transfer of Property Act, 1882. The English 
law draws a distinction in the case of similar dispositions between those 
contained in a will and those contained in a deed inier vivos. As to 
the former the rule in England is that a devise of realty without apt or 
any words of limitation passes of the estate the testator had power to 
devise such realty*, unless a contrary intention appears by the will. The 
rule contained in S. 159 of the Succession Act is based on the English 
Law. As to deeds the rule of English Law is that a grant of an equita- 
ble estate in realty arising under an express trust without apt words of 
lamitation passes prima facie an estate for life merely; but if it appears 
from the whole deed that it was the grantor’s intention to pass the feo 
simple, that estate will pasa.......... It seems to me that to determine 
the éxtent of interest taken by Krishnabai’s male heirs in the estate, one 
must lookê to the terms of the deed and discover the intention of the 
donor. Looking at the deed as a whole, I think it is impossible to 
escape the conclusion that the settlor did not intend to leave any interest 
ın the properties comprised in the deed undisposed of. On the other 
hand, there is upon the face of the deed sufficient indication of intention 
onthe part of the settlor that the heirs of Krishnabai shuuid take an 
absolute interest in the one-fourth shane assigned to Krishnabai. I 
therefore hold that the surviving sons of Krishnabai and the heirs of her 
deceased sons are entitled as between them to the one-fourth share as- 
signed to Krishnabai absolutely. 

“I now proceed to answer the questions: 

“No. 1. The male heirs of Krishnabai.... are entitled absolutely 
to the one-fourth share assigned to Krishnabai. |, 

“No. 2. The persons entitked to the corpus of the one-fourth 
ahare assigned to Krishnabai are the surviving sons of Krishnabai and 
the heirs of her deceased sons”. 

The Appeal Court (MacLeod, C. J. and Coyajee, J.) how- 
ever held that thegift to the male heirs of Krishnabai was void 
(1) as a gift to a class some of whom might not have been 
born at the date of the gift, (2) as excluding females and so 





*There is apparently a clerical error in this part of the Judgmem— 
K. J. BR. 
4: (1895) IL R 18 M 252. 
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excluding the legal course of inheritance and (3) as made 
with the object of creating a perpetuity. MacLeod, C. J., 
in delivering the judgment of the Court, said:— 

“The question is—What was the intention of the settlor? His 
intention is to be sought in his words. The deed is written in the 
English language; the settlor was himself a lawyer; but, it must be con- 
fessed, the instrument is not very easy to construe. In the case of 
Rughunath and of Krishnabai, he uses these words, his and her ‘male 
heirs’, In the case of Pootlabai’s daugtfter Sonabai the gift is to her 
“children”. In Anandrao’s case, it iseto his “male children”. 

“Who, then, were intended to take the estate as Krishnabai’s 
male heirs? The parties being Hindus, the donees must be in existence, 
either in fact or in contemplation of law, at the date of the settlement. In 
this case there is an uncertainty as to the existence of Krishnabai’s 
male heirs at the material time. It was quite possible that none of her 
sons who were in existence at the date of the deed might survive 
Krishnabai and a wholly different person or a totally different set of 
persons answering to that description, ‘her male heirs’, might come into 
being after that date. If by Krishnabai’s male heirs the settlor meant 
her sons who were then in existence, he has—it must be allowed—used 
signally inapt words to convey that meaning. The settlor, no doubt, 
was actuated by “the natural love and affection” which he bore 
“to his children and grandchildren hereafter mentioned”; but that cir- 
cumstance does not justify the substitution of “Krishnabai’s sons” for 
“Krishnabai’s male heirs’. The words ‘grandchildren hereafter mentioned’ 
have their application, for the gifts to Sonabai and Anandrao were gifts 
to the settlor’s “grandchildren”. The learned Judge observes’ that 
‘there is upon the face of the deed sufficient indication df intention 
on the part of the settlor that the heirs of Krishnabui should 
take an absolute interest in the one-fourth share assigned to Krishnabai’. 
He therefore holds ‘that the surviving sons of Krishnabai and the heirs of 
her deceased sons are entitled as between them to the one-fourth share 
assigned to Kriahnabai absolutely’. The settlor however speaks net of 
her heirs but of her male heirs and thereby shows an intention to confine 
the inheritance to males, to the entire exclusion of female heirs; and the 
disposition is void as ‘excluding the legal course of inheritance’. Kumar 
Tarkeshwar Roy v. Kumar Shoshi Shabhareswor (1). ; 

“Reading the deed as a whole, it seems to me, that the disposition is 
also void on the other contention raised by the appellants, namely, that the 
object of the settlor was to create a perpetuity as regards these properties. 
The estate itself is not disposed of....... In my opinion the object of 
the settlor was to create a perpetuity as regards the whole of the trust 
estate and to limit for an indefinite period the enjoyment of the rents and 
profits of the estate. 

“The result is that the trusts after the death of Krishnabai are 
invalid’. ° 

Sir George Lowndes,.K. C., and E. B. Raikes for 
appellants. . . 

W. H. Upjohn, K. C., and S. Hyam for respondents. 


1. (1883) L R 10I A51:IL R9C 952 (PC). 
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. Lowndes, K. C.—The Rule in Shelley’s case (5) does not 
apply. See Mithi Bas v. Limji Nowroji Banaji (6). That 
decision has always been followed in Bombay. It was known 
to everybody in Bombay in 1889 that Shelley's Case (2) was 
not applicable. T5 sa rises - 

(Lord Carson:—Was the settlor aware of it?) 

The settlor was a lawyer. He must have known it. 
The rule in Shelley's Case*(5) is a law of property or tenure 
based on feudal considerations. In India we have no 
distinction between realty afid personality. 

(Lord Darling :—By recent Act of Parliament the ‘rule 
in Shelley's Case (5) has-been rendered obsolete in England). 
That rule often disappointed the intentions of the parties. 
See the judgment of Lord MacNaghten in Van Grutien v. 
Foxwell (7). Refers to the Transfers of Property Act, and 
to S. 159 of the Indian Succession Act, 1865. 

(Lord Buckmaster :—What is the proper meaning of the 
gift? Is it not a gift to the heirs male of Krishnabai who 
were living at her death?). | 

Upjohn, K. C., referred to judgment of Stirling, J., in 
Johnson v. Johnson (8). 

Lowndes, K. C., cited Manu, Chapter 9, verse 192. It 
is the whole source of the Hindu Law. 

Theig Lordships’ judgment was delivered by 

. Lorp BuckmasTer.—On May Ist, 1889, Janardhan 
Wassoodev, a Hindu dwelling in Bombay, in consideration of 
the natural ‘love and affection which he bore to “his children 
and, grandchildren,” made a voluntary settlement in their fa- 
vour of property chifly consisting of real estate. The children 
named as beneficiaries were . four, Krishnabai, Pootlabai, 
Raghunath and Kashibai, all of whom were married and had 
children living at the date of the deed, while Raghunath had 
both children and grandchildren. The settlement took the form 
of a conveyance of property to trustees upon trust to pay the 
income, after deducting Rs. 25 per month for taxes and 
repairs, to. the settlor for life and after his death;* then upon 
centain trusts expressed in the following words:— 

“Upon trust out of the said rents dividends and profits to pay one- 
fourth part of the net amount to Raghunath Janardhan son of the said 





_ *The punctuation seems to be misplaced; the sentence ought to read “to 
the settlor for life ; and, after his deatH, then upon certain trusts etc., 
etc," —K. J. R. . MANEH 
5. (1581) 1 Co. Rep. 93 (b) : 76'E. R. 206. 6 (1881) IL R6B 15! 

7. LR (1897) A C 658, at p. 609. 
8. (887) L R.35 Ch. D. 35. 
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Janardhan Wassoddey during his life and from and after the decease of 
the said Raghunath Janardhan in trust to pay the same to all the male 
heirs of the said Raghunath Janardhan share and share alike and as to 
one-quarter of the said rents dividends and profits upon trust to pay the 
same to my daughter Krishnabai wife of Ganpatrao Moroji Zaoba during 
her life for her sole and separate use and after her death in trust for the 
male heirs of the said Krishnabai share and share alike. And as to another 
quarter of the said rents dividends and profits upon trust to pay the same to 
my- daughter Pootlabai wife of Nanabhoy Gunpatrao during her life for her 
sole and separate use and after her death in trust for her child Sonabai 
wife of Gunpatrao Khunderao and after the decease of the said Sonabai 
in trust for all or such one or more of the children of the said Sonahai 
wife of-Gunpatrao Khunderao in such share and at such times as the said 
Sonabai shall by deed or will appoint.’ ” i 

Then follow provisions, in relation to Sonabai’s share “if 
there shalt be no child of the said Sonabai,” in favour of his 
grandson Anandrao for life and after his death in trust for 
“the male children” of Anandrao, with trusts dver in the event 
of there being no child of Anandrao, and an ultimate provi- 
sion in favour of “the right heirs of my son Raghunath.” On 
July T4th, 1894, the settlor died. His daughter Krishnabai 
died in'1897, leaving six sons, all of whom were living at the 
date of the settlement. It was in relation to her share that 
the present dispute arose, the heirs of the settlor contending 
that: the limitations ‘in favour of her male heirs after” her 
dedth were contrary to Hindu law and void, and that in conse- 
quence’ there was a resulting ‘trust in favour of the settlor. 
The learned Judge in the Court of first instance’ decided 
against this contention, but his judgment was reversed by the 
High Court of Bombay in its appellate jurisdiction, and hence 
this appéal. ` 

“The appellants are three of the children of Krishnabai; 
and the respondents are thé three other children and the heirs 
of ‘the original settlor. : 

It is to be noted that there are different words used in 
settling the share of Raghunath and Krishnabai on the one 
hand and the daughters Pootlabai and Sonabai on the other, but 
this variation of language does not give much assistance in 
determining the true meaning of the gift in favour of Krishna- 
bai and her male heirs, which is the sole subject of the present 
consideration. The difficulty is in part catised by the settlor 
having introduced into his settlement words which have a 
technical meaning in English law but which they do not possess 
“application in-Hindu law. THe use of the words - “right 

*Obviously some’ word in the jidgment-items ‘to be missing here— 
K. J. R. Bn AA an (ORE Os Je 
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heirs” in the ultimate limitation of the share given to Sonabai 
illustrates this difficulty. The phrase “right heirs’ has a 
distinct meaning’ in English law and there refers to the heirs 
at common law as opposed to the heirs by special local customs, 
but it has no such special significance in Bombay. 

' In settling the true construction of this deed, therefore, 
unless there is a special reason afforded by the deed itself to 
the contrary, the technical meaning given to words in English 
law must be disregarded. So also must rules like the well-known 
rule in Shettley’s case (5) based here upon feudal customs 
that have had no existence in Bombay. Further, it is to be 
remembered that a gift to a class of which no member existed 
at the date of the deed would be bad, and so also a definite 
attempt to create what in England would be regarded as an 
estate tail [see Tagore v. Tagore (9)]. The main part of 
the respondents’ argument depends upon this last considera- 
tion. They assert that this was the true meaning of the gift 
—to the male heirs of Krishnabai after Krishnabai’s 
death—and that it consequently failed. They further 
argue that the wards themselves connote a descend- 
able quality of estate with which it was the intention 
of the settlor to impress the property either in the gift to 
Krishnabgi or to the male heirs. Their Lordships are unable 
to accept this view, which is permeated by the suggestion that 
the words when used in a Bombay settlement are primarily 
words of inheritance denoting the character of an estate. 
They do not think that the male heirs of Krishnabai took by 
inheritance from her. They are of opinion that the estate 
that Krishnabai took was defined and limited by her life 
interest, and that it was not by descent from her but by virtue 
of a wholly independent gift that her male heirs were benefi- 
ciaries under the deed. These male heirs being in fact living 
at the date of the deed, no difficulty arises. 

The learned Judges in the High Court on appeal, how- 
ever, took the view that the settlor in speaking of male heirs 
Showed an intention to confine the inheritance to males to the 
entire exclusion of female heirs, and that consequently the 
limitation was bad. This conclusion, however, assumes that 
the words are wofds of inheritance and not of gift, and with 
this their Lordships are unable to qgree. 

__ Tt is 'also pointed out that, as none of Krishnabai’s sons 
might have survived her, a different set of persons would have 


reed wl 5. (15a). 1 Co. Rep. 93 -€b) : 76 E R-206.- - : 
9, L RIA (Supp. Vol.) p47 © 


Liv] THE MADRAS LAW JOURNAL REPORTS. 253 


come into existence as her male heirs at her death, but this 
presents no difficulty if any such persons were living at the 
date of the deed; if they were not, the gift would fail. 

Their Lordships are of opinion that the true interpreta- 
tion is that the persons who answer the description of male 
heirs at the date of Krishnabai’s death were the persons in 
whose favour an independent gift was made, but that by 
operation of the Hindu law there wéuld be excluded from that 
class people who were not living when the deed was executed. 
There is nothing whatever in the words of the grant to show 
that the estate so conferred was anything but an absolute 
estate upon such persons. For, there is nothing to suggest, 
on the one hand, that such estate was limited to their life or, 
on the other, that any line of descent was marked out after 
their death. It is true that the gift is in the form of a gift 
of income, but it is a gift unlimited in point of time, and if 
there be no restriction in the gift and no limitations beyond the 
actual beneficiaries at Krishnabai’s death such a gift carries 
the whole estate. 

It is, however, argued, and this view found favour with 
the Court of Appeal, that the subscquent gift of the dwelling- 
house: shows that there was a contrary intention and that the 
o¢cupation of this house was to continue for an indefinite 
period. But the gift of this house and its elabomte parti- 
tion is, in their Lordships’ opinion, only a means of providing 
how the people who had already been created beneficiaries in 
respect of the other settled estate should be at liberty to enjoy 
the property, and so far as Krishnabai’s male heirs are çon- 
cerned they are definitely entitled to occupy the share allotted 
to them and this is all that was decided by the learned Judge 
of first instance. 

For these reasons their Lordships think that the judgment 
of. the Appeal Court was wrong and should be reversed and 
the judgment of the Judge of first instance restored. 

They will therefore humbly advise His Majesty that this 
appeal ought to li allowed with costs here and in the Court of 
Appeal. 

Solicitor for appellants : T. L. Wilson & Co. 

Solicitors for respondents : Barrow, Rogers & Nevill. 

K. J. R. Appeal alowed. 

[As regards gifts to unborn - persona, see now the Hindu Disposition of 


Property Act,’ 1916, and Muadlla’s Hindu Law, 5th Ed., PP- k ei seg 


K. J. R] 
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pipa ak PRIVL COUNCIL. 
[On appeal from the High Court of Judicature at Lahore. ] 
PRESENT :—VISCOUNT SUMNER, Lorp SINHA, Sm JOEN 
WALLIS AND Sm LANCELOT SANDERSON. 


Bhagwan Singh and others ...  <Appellanis* (Defts.). 
v. 
agar Singh > Ge Respondent (PHF.). 


"Hindu ‘law—Son bound by Fathers acquiescence in mortgage executed 
by undow—Attestation of a deed, when an estoppel—Necesstiy for aliena- 
tion .by Hindu widow—Finding of fact by Trial Court which saw and 
keard the witnesses, not to be lightly reversed 

When a Hindu widow, holding the usual ‘widow's estate’ in her deceas- 
ed husband's property, executed a mortgage of it, and it was found that 
the income’ from the lands at the material time was hardly sufficient to 
meet the ordinary expenses of the family, that she had no alternative and 
was compelled to resort to borrowing in order to meet the extraordinary 
expenses of the marriages of her daughters. Held, on the evidence," that 
necessity for the alienation had been established. 

Where the managing member of a joint Hindu family consented to 
and acquiesced in a mortgage executed by a Hindu widow, held, that hfs 
son, who was not then horn, was not entitled to contest the validity of the 
mortgage, inasmuch as at the time when it was executed he had no in- 
{erest.in the family propegty, and his father, in asquiescing in the execu- 
tion of the mortgage, was acting not only on behalf of himself, but also 
on behalf of all the members of the family who were alive at that time. 
The “son was, therefore, precluded from challenging the validity of the 
mortgage ig question, and the contention’ that he was not so estopped, 
because he did not claim through his father, but as a member of a joint 
Hindu. family to which the Mitakshara Law applied, had, in the circums- 
tances of the case, no force. (Wasanirao v. Anandrao Ganpatrao, 
(1904) 6 Bom. L. R. 925 and Anandrao Ganpatrao v. Waosaniroc 
(1907) 9 Bom. L. R. 595, and Beer Kishore Suhye Singh v. Hur Bullu» 

Nardin-Singh, 7 W: R. 502, distinguished) . 

- Attestation of a deed by itself estope a: man from denying nothing 
whatever except that he witnessed the execution of the deed, and by itself 
it does not show that he consented to the transaction which the document 
effects. When, however, in addition to the fact that he attested the deed, 
there is evidence to show that he consented to and acquiesced in the execn- 
tion of the document (a mortgage-deed), it is a legitimate inference to 
draw from such. evidence that he not. onty witnessed the execution of the 
mortgage, by the mortgagor, but also that he consented to the transaction 
and acquiesced in the mortgage being given. 

On a question of pure fact, namely, whether the signature on a-certain 
document was genuine, the Trial Court, which had the opportunity of see- 
ing the witnesses sive, their evidence, accepted their evidence and decided 
in favour of the genuineness of the signature. The learned Judges of 
the High Court, who did not see the witnesses, rejected their evidence and 
came to the cantrary conclusion Heid, by the Judicial Committee, that 


ee ae at 
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Judgment of, the High Court reversed. 

Appeal (No. 111 of 1925) from a judgment and decree 
of the High Court, Lahore (Harrison and Zafar Ali, JJ.,), 
-dated the 22nd July, 1923, reversing a judgment and decree, 
dated the 18th October, 1918, of the Subordinate Judge of 
Gujranwalla. 

The material facts are given in their Lordships’ judgment. 

De Gruyther, K. C., and Dube‘for appellants. 

Ratkes for respondent. ° 

Their Lordships’ judgment was delivered by 

Sir Lancelot Sanderson :—This is an appeal by the legal 
representatives of Bishen Singh, who was the defendant No. 1 
„in the suit, against the judgment and decree of the High Court 
‘of Judicature at Lahore, dated the 22nd July, 1923. The High 
‘Court’s judgment reversed the judgment and decree of the learri- 
ed Subordinate Judge, who tried the suit. 2 

The suit was brought in July, 1917, by the plaintiff, Ujagar 
Singh, against Bishen Singh and two other defendants, viz., 
‘Adbul Rahman Khan, sometimes called Balwant Singh, and 
, Jaswant Singh, sons of Gurbaksh Singh, to recover possession of 
the land mentioned. in the plaint, situate inthe Gujranwala 
District, which was alleged by the plaintiff to have been part of 
the ancestral property of Hira Singh, the grand-father of the 


share in the said property, but that, by reason of a private parti- 
tion, they had taken other lands in exchange for their share in 
the suit land, that consequently they had no further interest 
therein, and that they have recognised the claim of the plaintiff 
to the lands in suit, which had been held by Mussamat Malan. 
The defendant, Bishen Singh, was in actual possession of the 
lands in suit, and relied upon a mortgage executed on the 6th 
May, 1896, by Mussamat Malan, who was one of the widows of 
Hira Singh. A pedigree of the family is included in the 
respondent’s case in this appeal, and is as follows :— a 
Sardar Hira Singh died 1875, f 


married 
(1 2) fae 
Mst, Rajindar | Kuar Mat. eee died 1907 
-__—_ j 
* Bhagwan Singh Gurbaksh Sigh Man Devi -Bhagwan Koar 


died 1899 $ . died Saes 

E ee 3 E E EER 
Respondent Balwant Singh, alias Abdul Rahman, Jaswant Singh, +>» w 

born in 1899 and Defendant 3rd Defendant: "=>" 7 


The plaintiff alleged that the defendants 2 and 3 had a half- 


Sir Lancelot 
Sanderson, 
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The plaintiff alleged that Mussamat Malan had no power 
of alienation of the land in dispute and that he was in no way 
bound by the mortgage. 

The defendant, Bishen Singh, then put in a further plead- 
ing, alleging that Mussamat Malan mortgaged the land for 
valid necessity, for payment of debts, and for expenses incur- 
red in connection with the marriages of her daughters. 


The defendant further stated that if the mortgage money, 
interest and costs were paid he had no objection to release the 
land. 

The learned Subordinate Judge held that Mussamat Malan 
had limited powers of alienation but that the mortgage was 
executed for valid necessity, and that it was binding on the 
plaintiff. He held further that the suit was barred by the 
Indian Limitation Act. 

In the ordinary course the plaintiff’s suit would have been 
dismissed, but the learned Judge said that 

“Having regard to the fact that the case has been dragged on for 

pretty long time, and the defendant No. 1 is not disinclined to redeem the 
lands provided he is paid his charges and the costs of improvements, T think 
the plaintiff may be allowed to redeem the lands in this case.” 
He, accordingly made a decree in the plaintiffs favour for pos- 
session of the land in dispute, provided the plaintiff paid 
Rs. 8734-0 in addition to the cost of buildings to be deter- 
rhined thereafter which had been built by the defendart, 
Bishen Singh; and he directed that the parties should bear 
their own costs. 

“ Both the plaintiff and the defendant, Bishen Singh, appeal- 
ed to the High Court; the two appeals were heard together, and 
disposed of by one judgment on the 22nd July, 1923. 

The learned Judges of the High Court were of opinion that 
no necessity whatever had been proved for the mortgage, they 
therefore allowed the plaintiffs appeal, and gave the plaintiff a 
decree for possession of the land in suit without any payment. 

The defendant’s cross-appeal was dismissed, and it was 
directed that his representative should pay the plaintiff's costs in 
both appeals and in the Trial Court. 

The High Gourt did not deal with the question of Limita- 
tion; but this is now of no importance in view of the fact that 
the learned counsel who argued this appeal on behalf of the 
appellants stated that he did nôt rely on that point. 

In the first place the question of necessity may be dealt 
with. 
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The learned Judges of the High Court came to the conclu- 
sion that Mussamat Malan had ample funds to meet the 
expenses of the marriages of her daughters, “and that the 
defendant No. 1 had failed to establish any necessity whatever 
for borrowing money. 


This opinion was largely based upon the interpretation 
which the learned Judges placed upon what is referred to in the 
judgment as “the estimate.” : 

Their Lordships were informed.that the so-called “estimate” 
is contained in a statement made by one Amir Shah before a 
Munshi in certain proceedings in which Bishen Singh was the 
decree-holder and Mussamat Malan was the judgment-debtor. 
The learned Judges said that— 

“At the time, therefore, that the money was borrowed the income of 
the widow, far from having been Rs. 1,921, as shown in the estimate, must 
have been approximately Rs. 3,350, thus leaving a margin over and above 
her ordinary expenditure of over Rs. 1,300 per annum.” 

It was argued on behalf of the appellants that the above- 
mentioned “estimate” did not show the widow’s income to be 
Rs. 1,921, as stated by the learned Judges, but that it appeared 
from the statement that the income available to the widow, 
Mussamat Malan, in respect of the lands referred to therein 
was Rs. 420-5-2 only, and that her expenses amoynted to 
about Rs. 396. ai 

It was admitted by the learned counsel, who appeared for 
the plaintiff-respondent, that in this respect the learned Judges 
of the High Court had made a slip, and that he could not 
Support the finding of the High Court on this point on the 
grounds stated in the judgment. 

The hearing was adjourned in order that the learned 
counsel should consider whether the finding of the High Court 
on the issue of necessity could be supported on other materials 
in the record. 

Having heard the learned counsel further their Lordships 
are of opinion that no sufficient ground has been shown for 
interfering with the finding of the learned Subordinate Judge 
on this question, vig., that the income from the lands at the 
material time was hardly sufficient to meet the ordinary 
expenses of the family, that Mussamat Malan had no alter- 
native and was compelled to resort to borrowing in order to 
meet the extraordinary expensts of the marriages of her 
daughters, and that the mortgage deed was executed for 
consideration and valid necessity. 

R—33 


Sir Lancelot 
Sanderson. 
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It was, however, further argued by the learned counsel 
for the plaintiff-respondent that, even assuming the finding of 
the learned Subordinate Judge on the question of necessity to 
be correct, that did not dispose of the case, and that the plain- 
tiff was entitled to hold the decree, which he obtained in the 
High Court, on other grounds. 

It appears that Hira Singh died in 1875, leaving two 
widows, viz., Mussamat Rajindar Kaur and Mussamat Malan; 
two sons by the first-named wife, viz, Bhagwan Singh and 
Gurbaksh Singh; and two daughters by Mussamat Malan. 

On the 17th December, 1887, an agreement was entered 
into by Gurbaksh Singh, Mussamat Malan, Mussamat Rajindar 
Kaur, and Raiman Singh, as guardian for Bhagwan Singh, 
who was then a minor. 

It was recited that Hira Singh, deceased, owned the lands 
therein described, that they were then entered in the names of 
Gurbaksh Singh and Bhagwan Singh in the official papers, that 
for settlement of mutual disputes and to make arrangements for 
maintenance and expenses the parties had agreed to divide the 
entire estate into the following shares, vis. :— 

Gurbaksh Singh one-fourth share, Bhagwan Singh (minor) 
onesfourth share, Mussamat Malan with her daughters till 
death, without power of alienation one-fourth share, and Mus- 
samat Rajindar Kaur till her death, without the power of 
afienatidn one-fourth share. 

It was agreed that the lands in dispute were part of the 
one-fourth share allotted by the agreement to Mussamat Malan. 

The agreement further stated as follows :— 

“As for the marriage of the daughters of Mussamat Malan, which 
is yet to be celebrated, a mutual settlement in regard to the expenses 
thereof shall at the time of the marriage be made through a 
panchayat.” 4; 

The agreement was executed “by way of a deed of mutual 
partition,” so that no dispute might arise. 

It was argued on behalf of the plaintiff-respondent that 
Mussamat Malan had not the estate of a Hindu widow, that no 
question of necessity for alienation arose, but that she had 
merely a one-fousth share in the estate for her life, with no 
power of alienation whatever, and that, therefore, the mort- 
gage which she executed in favour of Bishen Singh was invalid 
and of no effect. 

One answer set up on behalf of Bishen Singh to this case 
was that, after the death of Hira Singh, entry as to ownership 
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was made in the Revenue papers according to the aforemen- 
tioned shares, that he had no knowledge of the agreement, and 
that such agreement was never acted upon. 4 

The defendant further alleged that the plaintiffs father 
and the defendants 2 and 3 admitted by their acts and conduct 
that no such agreement existed, and that, if there was one, it 
was cancelled. i 

Issues were raised at the trial in‘respect of this point, vře.: 
4 (a) Did the plaintiff’s father attest the deed (i.e., the mort- 
gage deed), and by so doing, was ht estopped from challenging 
its validity, and was the plaintiff for this reason estopped from 
contesting it? ` : 

4 (b) Did the plaintiffs father and defendants 2 and 3 
acquiesce in the alienation in favour of defendant No. 1 by 
their conduct? 

The learned Subordinate Judge decided these issues against 
the plaintiff, and held that the plaintiff was debarred from 
contesting the validity of the mortgage. 

The High Court held that the evidence given on behalf of 
the defendant was not sufficient to establish the genuineness of 
the signature of the plaintiff’s father on ‘the mortgage deed. 

Evidence on this point was given by Bishen Singh, the 
defendant, who said that Bhagwan Singh (the father of the 
plaintiff) asked him to get the deed written and that fe would 
attest it and get it registered, and that the mortgage deed was 
executed with the consent of the plaintiffs father, and that it 
was attested by him. 

Amir Shah, a patwari, confirmed this evidence, and said 
that Bhagwan Singh signed the mortgage deed in his presence, 
that Mussamat Malan and Bhagwan Singh consulted together, 
and that in order to pay off debt they mortgaged the lands. 

The learned Shbordinate Judge had the opportunity of 
seeing these witnesses give their evidence, and he accepted it. 

The learned Judges of the High Court, who did not see the 
witnesses, rejected their evidence as insufficient to establish the 
genuineness of Bhagwan’s signature on the mortgage deed, 
for the reasons stated in this judgment. 


Their Lordships are unable to agree thatethe reasons given 
by the High Court are sufficient to justify the over-ruling of 
the finding of fact arrived at by the learned Subordinate Judge 
on this point, and they are of opinion that the signature of 
Bhagwan Singh as a witness to the mortgage deed must be 
taken to be a genuine signature for the purposes of this case. 


P: C; 
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This does not conclude the matter, for attestation of a 
deed by itself estops a man from denying nothing whatever 
except that he witnessed the execution of the deed, and by 
itself it does not show that he consented to the transaction 
which the document effects. 

In this case, however, in their Lordships’ opinion, there is 
abundant evidence, in addition to the fact that Bhagwan Singh 
attested the deed, to show that he consented to and acquiesced 
in the execution of the morsgage by Mussamat Malan. There is 
the evidence, to which reference has already been made, which 
goes to show that Bhagwan Singh not only consented to the 
transaction, but took an active part in the consultations which 
resulted in the mortgage of the lands by Mussamat Malan. 

further, there is the significant fact that in June, 1896, 
t.e., a month after the mortgage was executed, Bhagwan Singh 
entered into an agreement with Bishen Singh, whereby in effect 
he obtained an option to have the mortgage transferred to him. 

On the consideration of all the evidence their Lordships are 
of opinion that Bhagwan Singh not only witnessed the execution 
of the mortgage by Mussamat Malan, but also that he, in his 
capacity of managing member of the joint family, consented 
to and acquiesced in the mortgage being given, and that this 
appeal must be decided upon the basis of that finding. 

Thglearned counsel for the plaintiff-respondent further con- 
tended that, even if Bhagwan Singh would have been estopped 
from denying the validity of Mussamat Malan’s mortgage, the 
plaintiff is not so estopped, because the plaintiff does not claim 
through his father, but as a member of a joint Hindu family to 
witich the Mitakshara law applies, and he cited the cases of 
Wasantrao v. Anandrao Ganpatrao (1), Anandrao Ganpat Rao 
v. Wasantrao (2) and Beer Kishore Suhye Singh v. Hur 
Bullub Narain Stagh (3). 

_ These decisions are not applicable to the facts of this case. 
It appears from the plaint that the plaintiff was only five months 
old at the time when Bhagwan Singh died, vig., in 1899. The 
mortgage was executed in May, 1896; it is therefore clear that 
the plaintiff was not born at the time when the mortgage was 
executed; so that even if the Mitakshara law applies without any 
qualfiication, the plaintiff is not entitled to contest the validity of 
the mortgage, for, at the time when it was executed, the plaintiff 
had no interest in the family property, and Bhagwan Singh 
acquiesced in the execution theneof, and in the circumstances of 


“1, (1904) 6 Bom. L. R. 925. 2. (1907) 9 Bom. L. R. 595. 
E 3. 7 W. R. 502. 
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this case it is clear that he was acting not only on behalf of him- 


self, but also on behalf of all the members of the family who 
were alive at that time. 

The result is that the plaintiff’s claim fails and that the 
appellants are entitled to possession under the mortgage, and such 
consequential relief as can be given under S. 144 of the Code 
of Civil Procedure. 

Their Lordships, therefore, wilk humbly advise His Majesty 
that this appeal should be allowed» that the judgment and decree 
of the High Court, dated the 22nd July, 1923, should be set aside, 
that the plaintiffs suit should be dismissed, and that the plaintiff 
should pay the costs of the appellants in this appeal and the 
costs of the defendant Bishen Singh and his legal representatives 
in both the Courts in India. 

Solicitors for appellants : H. S. L. Polak. 

Solicitors for respondent : Ranken, Ford & Chester. 

K. J. R. Appeal alowed. 

Reporters Note : The plaintiffs family in the above case were Jat 
Zamindars (Sudras) and were governed, in matters of alienation, not 
by the’ orthodox Hindu Law, but by the customary law of the Punjab 
applicable to agricultural classes. As Sir Joh» Edge observed, in deliver- 
ing the judgmnet of the Board in Rambishure v. Jainarayan, (1921) I, R 
48 I. A. 405:1. L. R. 49. Cal. 10:42 M L J 80 FP O0, 
“in some parts of Northern India customs which are at vdriance 
with the law of the Mitakshara, as recognized by the Schooltof Benaras, 
have been for long consistently followed and acted upon”. ‘The distinc- 
tion here pointed out is not adverted to in their Lordships’ judgment, now 
reported, but apparently nothing material turned upon it. K. J. R. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 
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Justice Remy. 

The Public Prosecutor Sak A ppellant* 
v. 

Palaniyandi Naicken Accused. 


Madras Local Boards Act (XIV of 1920), Ss 3 (18), 159 (1) & 207 
(2)—Road poramboke—Encroachment «pon—Conviction for—Legality— 
Encroachenent not causing obstruction to public—Public road in S. 3 (18) 
—Meaning of. 

Public road, under S. 3 (18) of the Local Boards Act, includes land 
which lies on either side of the roadway up to tke boundaries of the 
adjacent property. Tt includes land which is registered as “road poramboke” 
and is vested in the District Board. The public have a right of way over 
every part of land registered as road poramboke, and a person who encroa- 
ches upon road poramboke and who does not, even after notice served upon 
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him and after a conviction, vacate the encroachments, is liable to conviction 
under S. 159 (1) and S. 207 (2) of the Local Boards Act, notwithstanding 
that the encroachment does not cause any obstruction to the public. 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the order 
of the Court of the Joint Magistrate of Kumbakonam mC. A. 
No. 5 of 1927 on his file (C. C. No. 197 of 1926 on the file 
of the Court of the Stationary Second Class Magistrate, 
Papanasam) . : 

The Public Prosecutor for appellant. 

T. S. Krishnaswami amicus curiae for accused. 

The Court delivered the following 


JupnGmMENT :—Madhavan Nair, J. :—The facts are briefly 
these; the accused encroached on Road No. 18 within the limits 
of Melattoor V. Sethi Resta in the District Board, Tanjore, 
and notice was served upon him under S. 159 (1) of the Local 
Boards Act, to vacate the encroachments. This was disobeyed 
and he was convicted by the Sub Magisterate of Papanasam in 
C. C. No. 240 of 1925. He preferred no appeal 
against this conviction. He did not, however. remove the en- 
croachment; and, as the offence continued, the present case was 
brought against him under S. 159 (1) and 207 (2) of the 
Madras Local Boards Act. The Stationary Sub-Magistrate of 
Papanasaraé found him guilty and fined him Rs. 61. This 
conviction was set aside on appeal. This present appeal has 
been preferred by the Public Prosecutor against the acquittal of- 
the accused by the Joint Magistrate of Kumbakonam. 

P. W. 2, the Local Fund road maistry, deposed that the 
encroachment in question lies outside the line of avenue trees 
on the road and on land which is required for road conservancy 
purposes and that there is no obstruction to traffic. The con- 
viction was set aside by the learned Joint Magistrate, mainly on 
the ground that the “public road”, as defined by S. 3 (18) of the 
Local Boards Act, means the actual road over which the public 
have a right of way and that none of the clauses of S. 3 (18) is 
wide enough to include a road poramboke used for conservancy 
purposes. I think that the conclusion of the learned Magistrate 
is based upon a misreading of S. 3 (18). Sub clause (c) of 
that section says a ‘public road’ includes lant which lies on either 
side of the roadway up to the boundaries of the adjacent pro- 
perty. The land which is in question in this case clearly comes 
within this description. It is registered as “road poramboke”’ 
and is vested in the District Board. The public havea right of | 
way over every part of land registered as road poramboke. The 
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fact that the encroachment does not cause any obstruction to the 
public does not in the slightest degree affect the case. The 
District Board which owns the public roads has every right to 
ask those who encroach upon them to remove the obstruction. 

It was argued on behalf of the accused that he had perfected 
his title to the land in question by adverse possession for over 
thirty years. This ground was raised in the grounds of appeal 
to the Lower Appellate Court, but in the judgment we find no 
discussion of the point. The judgment is confined exclusively 
to a consideration of the questioh whether the encroachment 
was on the public road as defined in S. 3 (18). It appears to 
us that this point has not been pressed before the learned Magis- 
trate; I agree with the Sub-Magistrate that the evidence does not 
conclusively show that the case of adverse possession has been 
made out by the accused. 

In these circumstances I set aside the acquittal and convict 
the accused of the offence under S. 159 (1) and S. 207(2) of the 
Madras Local Boards Act and sentence him to pay a fine of 


Rs. 61, or, in default, to suffer simple imprisonment for two 


months. 


“public road” in the Madras Local Boards Act, it appears to me 
that prima facte the public have a right of way over every part 
of road poramboke. Therefore, if we find a piece sof road 
poramboke which lies between the roadway and the boundary, of 
adjacent property, that will be a public road as defined in the Act, 
unless it is shown that in some way the public have lost their right 
of way over it. 


A. S. V. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Ordinary Original Civil Jurisdiction. 
PRESENT — MR. JUSTICE VENKATASUBBA Rao. 
Yelumalai and another by next 
friend M. Mariappa Naicker TE Plaintiff st 
v. 
Kuppammal and others sites Defendants. 
Cwil Procedure Code, O. 33, Rr. 10 and 11—Pauper suits filed on 
Original Side of High Court—A pplicability to— Rr. 10 and 11 if ultra vires 
of Indian Legislature—Madras High Court-Fees Rules (O. S.) O. II R. 2 
Rr. 10 and 11 of O. 33 of Civil Procedure Code are applicable to 


suits by paupers filed on the Original Side of the High Court. ‘There is 
no inconsistency between the > Court- tee rule, O. 2, R. 2 (2), made by the 
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High Court for being used and observed on the Original Side, and Rr. 10 
and 11 of ©. 33 of Civil Procedure Code. 

There is nothing to prevent the Indian Legislature from 
Tules pertaining to Court-fees applicable to the Original Side. Rr. 10 
and 11 of O. 33 of Civil Procedure Code are not therefore wira vires of 


the Indian Legislature. 

V. V. Devenathon for plaintiffs. 

V. S. Govindachari, K. Narasimha Aiyar and C. Ven- 
katasubbaramayya for deftndants. - 

The Advocate-General for Government. 

The Court delivered the following 

JUDGMENT :—A question of some importance has been 
raised in this case by Mr. Devanathan. He contends that 
O. 33, Rr. 10 and 11, Civil Procedure Code, do not apply to 
suits by paupers filed on the Original Side of the High Court. 
As this question must arise frequently, I have directed notice 
to the Government Solicitor and the learned Advocate-General 
has appeared and argued the point. To deal with this con- 
tention, it is necessary to examine several provisions of law. 
The broad question is, to what extent do the provisions of the 
Civil Procedure Code apply to the High Court in the exercise 
of its ordinary original civil jurisdiction? S. 117 which 
occurs in Part IX provides that, save as provided in that Part 
or id Part X or in rules, the provisions of the Code shall 
apply to High Courts. S. 121 runs thus: 

>, “The rules im the First Schedule shall have effcct as if enacted in 

the body of this Code until annulled- or altered in accordance with the 
provisions of this Part”. i 
S. 129 deals with the power of Chartered High Courts 
to thake rules as to their original civil procedure. It says 
that, notwithstanding anything in the Code, any such High 
Court may make such rules not inconsistent with the Letters 
Patent establishing it to regulate its own procedure in the 
exercise of its original civil jurisdiction as it shall think fit. 
Then we come to O. 49 which specifies certain provisions of 
the Code inapplicable to the Original Side of the High. Court. 

The result of these various provisions is, that the Civil 
Procedure Code is generally applicable to the High Court in 
the exercise of its ordinary original civil jurisdiction, except 
where it is specificglly excluded or unless the High Court itself 
has made rules superseding any persica provisions of the 
Code. - 
Now turning to the rules ef the Original Side, we find 
there is a specific rule to the same effect. Order 1, R. 3, 
provides inter alia that the provisions of the Code so far as 
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they. are inconsistent with the rules enacted shall stand repealed 
and superseded. The question then is, are rules 10 and 11 
of O. 33, Civil Procedure Code, applicable or not to the Ori- 
ginal Side? Their application has not been excluded by the 
Code itself; on the contrary, there is sufficient indication that 
they are intended to be applied. O. 49, while specifying the 
rules not applicable to the Original Side, mentions-among them, 
R. 7 of O. 33, thus implying that the other rules of the same 
Order do apply. . 

In regard to pauper suits, there are some provisions in 
the Original-Side -Rules dealing with them; they are Rr. 14 
to 18 of O. 8. These rules are very incomplete and they do 
not: deal- with various matters dealt with in the Code. There 
is nothing inconsistent in these rules with O. 33, Rr. 10 and 
11, Civil Procedure Code. As a matter of fact, the matters 
dealt with by the latter have not been dealt with under the 
Original-Side Rules at all and from what I have said, it follows 
that O. 33, Rr. 10 and 11, Civil Procedure Code, are applica- 
ble to the Original Side. l 

The next part of Mr. Devanathan’s argument is based 
upon certain Fees Rules made by the Migh Court for being 
used and observed on the Original Side. O. 2, R."2 (2) 
runs thus :— š 

“If an application for leave to sue, defend, or appeal m Porma pow- 
peris is granted, no fee shall be levied by the Registrar or the Sheriff, in 
respect of any proceedings by, or on behalf of, the pauper, except the 
fees chargeable upon the said application and any proceedings incidental 
thereto”. 

- Mr. Devanathan contends that this is an express fule 
providing that no fee’ shall be lévied by the Registrar in respect 
of any proceeding taken by a pauper, and he proceeds to argue 
that it therefore follows that O. 33, Rr. 10 and 11, are incon- 
sistent with this provision, as they contemplate payment of 
court-fees in a pauper suit. The answer to this to my mind 
is simple. The court-fee rule only says that no fee shall be 
levied by the Registrar, which means, no fee shall be levied by 
him (taking the case of a plaint) at the time of tts being filed. 
But this does not say that the pauper litigant cannot be directed 
to pay to the Government, at the termination of the suit, the 
court-fees, which he was excused from paying at the outset. 
The court-fee rule speaks of levying a court-fee by the 
Registrar; whereas the rules in the Code deal with payment of 
court-fees in connection with costs incurred in the course of 
litigation. I do not find any inconsistency between the 
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court-fee rule in question.and O. 33, Rr. 10 and 11, Civil 
Procedure Code. Then remains the contention that the last 
mentioned provision is ultra vires of the Indian legislature. 
To deal with this argument, it is first necessary to refer to 
Ss. 3 and 4 of the Court-Fees Act, which show that that Act 
generally does not govern the court-fees chargeable on the 
Original Side ; for, S. 3 enacts that the fees payable on the 
Original Side shall be collected in the manner provided in the 
Act. The section, therefoge, assuming that the court-fees 
chargeable are to be determined under some other provisions 
of the law, goes on to specify the manner in which such court- 
fees shall be collected. It ıs the High Court that has the 
power to fix the court-fees payable on the Original Side and 
it derives that power from either S. 106 or S. 107 of the 
Government of India Act. It is generally taken for granted 
that the section that applies is the latter section which has re- 
placed S. 15 of the High Courts Act, 1861. I must say 
that the wording of S. 107 as well as the marginal note against 
that section gives one the impression that the table of fees 
mentioned in clause (e) thereof refers to subordinate Courts 
and not to the High Court itself. S. 15 of the High Courts 
Act which this section has superseded is less open, to this criti- 
cism than the latter section. However that may be, S. 106 
is the geperal section that deals with the jurisdiction of the 
High Court, and the terms of that section are wide enough to 
include the special powers mentioned in S. 107. It does not 
therefore signify whether the power to settle court-fees is 
derived from S. 106 or from S. 107; for, in either case the 
power is ultimately to be traced to S. 106 itself. If that be 
so, the next point to note is, that S. 106 is one of the provi- 
sions of the Government of India Act, which the Governor- 
General in Council may repeal or alter. (See Fifth Schedule 
to that Act). Thus, there is nothing to prevent the Indian 
legislature from making rules pertaining to court-fees appli- 
cable to the Original Side. I am therefore unable to accept 
the argument that O. 33, Rr. 10 and 11, are tra vires of the 
Indian legislature. Therefore, the order that I made in the 
suit directing court-fees to be paid to government will stand. 


A.S. V. -e Order as to Court-fees not interfered with, 


—— 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice KUMARASWAMI SASTRI AND 
Mr. Justick WALLACE. 


Muthukathan Ambalagaran and 


two others ee Appellants* (Respis-Sureties.) 
se v. - 
-Gopinada Aiyar cons Respondent (Petr.-Plaintif}) . 

Surety bond—Operation -of—Commenceiment of—Date on which 
bond is filed in Cotrt—Date on which i? ts accepted by Court. 

` The appellants executed a surety bond by which they bound them- 
selves to pay the decree amount if the defendant who was arrested in 
execution of the decree did not file the schedule within 30 days from the 
date thereof. The bond, which was not dated, was filed in Court on 
19th March, 1925, but it was not, owing to the decree-holder’s objection as 
{o the competence of the sureties, accepted on that date; and the defend- 
aat was not released on that date. It was subsequently tested, and ‘was 
accepted on 23rd March, 1925, and the defendant was on that day released. 
The defendant filed an insolvency petition within 30 days from 23rd March, 
1925, but more than 30 days after 19th March, 1925. 

Held, that the surety bond became operative only from the date on 
which the bond was accepted by the Court, and that, as the insolvency peti- 
tion was filed within 30 days of such acceptanée, there was no forfeiture 
of the bond, and the sureties did not become liable thereunder. 


Appeal against the order of the District Coutt of 
Trichinopoly, dated the 2nd day of December, 1925, and passed 
in Appeal No. 302 of 1925, preferred against the order of the 
Court of the District Munsif of Kulitalai in E. P. No. 885 
of 1925 (O. S. No. 152 of 1924 on the file of the Court of 
the Additional District Munsif of Kulitalai). 

S. Panchapakesa Sastri for appellant. 

K. G. Srinivasa Aiyar for respondent. 


The, Court delivered the following < 

JUDGMENT :—The question in this case is whe- 
ther the appellants-sureties are liable on the bond 
executed .by . them. The bond is not dated but was 
filed in Court on the 19th March, 1925, and the. appellants 
bound themselves to pay the decree amount if the defendant who 
was arrested in execution of the decree did not file the schedule 
in 30 days or did not prosecute the proceedings after filing the 
schedule or if he was not produced in Court whenever the Court 
called upon the sureties ta, produce him. The petition for 
releasing the defendant was filed on the 19th and on the same 
date the sureties put in this bond. The decree-holder’s vakil 


tA. A. A. O, No. 9 of 1926, 21st October, 1927, 
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yas akah However did not consent to the release, but stated that he wanted 

ne cee time to ascertain about the competence of the sureties. The 
Ahar, Court passed the' following order : 

“The decree-holder’s vakil wants time to ascertain about the com- 
petency of the sureties. Call on 23rd March, 1925, Let it be also 
tested in the meantime”. 

On 23rd March, 1925, the security bond was accepted by the 
Court and the following otder was passed : 

“Security furnished and the security is accepted and so the man 

is released”. . 
It is admitted that the defendant applied for the benefit of the 
Insolvency Act, within a month from 23rd March, 1925, the 
date when the security bond was accepted and the defendant 
was released. Execution was taken out against the sureties on 
the ground that the insolvency petition ought to have been filed 
within one month from 19th March, 1925, and that being out 
of time by one day, 20th March being a holiday, the sureties 
are liable to pay the decree amount under the terms of the bond. 
This contention was upheld by the District Judge. We do not 
think that the sureties are liable, as the surety bond became 
operative from the date when the surety bond was accepted by 
the Court. It is difficult to see how the liability of the sureties 
began immediately they presented the bond on the 19th. The 
Court did not accept the bond, it did not release the defendant, 
he was kept in custody till the 23rd and it made the acceptance 
of the bond condition on the suretyship being satisfactory. 
To hold that the obligation to file the schedule began on the 19th 
would involve holding that the contract of suretyship began to 
cperate before its acceptance. It is argued for the respondent 
that as the defendant had 27 days within which to file the 
schedule there was ample time for him to do so and it was not 
a case of impossibility of performance. The question is not 
impossibility of performance, but the question is as to the date 
when the contract became operative. That date must be the 
date when the contract was accepted by the other side. The 
surety bond is a contract between the Court and the parties and 
there is no reason to put this contract on any different footing 
There is no date fixed in the contract as the date on which he 
should file the schedule, and the words‘ @ æ apsé”in the con- 
tract which may be translated ‘from this date’ had to be put in 
there, because the sureties filed the*document on that day and 
they assumed that the document would be accepted and the 
defendant released on that day. If for any reason, whether 
dué to the action of the Court or the vakil on the other side, the 
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acceptance of the document is postponed, we see no reason for 
holditig that the liabiilty began from a date anterior to the 
acceptance of the contract. 30 days time is fixed by the Code 
in order to enable the defendant to prepare and file the schedule. 
To hold that the acceptance can be delayed and yet the period 
is to run before acceptance would be tantamount to holding 
that the defendant should file the schedule within a period 
shorter than 30 days allowed by law‘and stipulated by the sure- 
ties, and it may be that, if the sureties were told that the defend- 
ant had to file the schedule within a much shorter time, they 
might not have consented to be sureties, as any abridgment of 
time increases the risk. We think that the proper way to 
construe a contract like this is that the contract runs from the 
date of the acceptance by the court and 30 days begin from the 
date when the contract is accepted, unless there is something 
‘clear on the document to show that the parties contemplated the 
possibility of a lesser time being allowed for the filing of the 
schedule. 

We would allow the appeal and dismiss the execution 
application against the appellants with costs throughout. 


A. Sa V: Appeal allowed. 





| 9 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE JACKSON. 

Athimoolam Servai and another .. Petittoners* (Petitioners) 


v. $ 
E. M. Gopalakrishna Kone ... Respondent (Respondent). 


Madras District Municipalities Act (V of 1920)—S. 52, R 11--Scope 
of—Election inguwiry—Offence under S 52, R. 11—Jurisdiction and duty of 
Court to inquire mto—Judge holding enquiry—Not a persona designata. 

Petitioners applied to set aside the election of the counter-petitioner to a 
Municipal Council, alleging that he had by deceitful means procured the 
improper entry of names in the electoral roll. The Sub-Judge- declined 
to go into. the question, holding that, as regards the electoral roll, the 
orders passed by the revising authority were final, and the validity of the 
registers could not be questioned in election proceedings. 

Held, that the Sub-Judge erred in circumscribing the scope of R. 11 
of S. 52 of Act V of 1920 in that manner. š 

“The plea that the successful candidate had by deceitful means pro- 
cured the improper entry of names in the elecioral roll could not have 
been-urged before the revising authgrity and ought to be gone into by the 
Court to see if the offence described in S. 52 had been committéd. 


. *C, R, P, No. 389 of 1926, 24th March, -1927. 
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Held further, that the Sub-Judge holding the election inquiry was 
not a persona designata, and that his order could be interferred with in 
revision. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the Additional Subordinate Judge of 
Madura, dated 22nd January, 1926, in O. P. No. 22 of 1925. 

K. Raja Aiyar and P. Ramaswami Aiyar for petitioners 

‘A. V. Viswanatha Sastfi for respondent. 

The Court delivered the following 

JUDGMENT :—The petitioners seek to revise the judgment 


of the Additional Subordinate Judge of Madura in O. P. 
No. 22.0f 1925. 


“The petitioners (two electors) were applying to set aside 
the election to the Madura Municipal Council of the counter- 
petitioner. On the day of hearing they were not ready with 
their witnesses, and the Court summarily dismissed their peti- 
tion. The witnesses then available should have been present, 
and they have no legitimate grievance on this account. But, and 
this is the gravamen of the petition, the main bulk of their evi- 
dence had already been shut out by the order of the court on 
12th December, 1925. They alleged that the counter-peti- 
tioner hagl by deceitful means procured the improper entry of 
names in the electoral roll, an election offence under S. 52 of 
Act V of 1920. R. 11 of the Rules for the decision of election 
disputes provides that the returned candidate may be unseated 
if in the opinion of the Judge he has committed an offence des- 
cribed in S. 52. But the learned Subordinate Judge declined 
to give any opinion in the matter, because, as regards the electoral 
roll, the orders passed by the revising authority shall be final 
[Rule for preparation of electoral rolls, 7 (b)] and no failure to 
observe dates or directions shall entitle any one to question the 
validity of the registers in election proceedings [R. 8 (e)]. 
He holds therefore that S. 52 in R. 11 can only apply to an 
offence in regard to an electoral roll after its publication. 

There seems to be no necessity to circumscribe the scope 
of the rule in this manner. The revising authority is onlv 
concerned with the electoral roll as such. adding names which 
ought not to have been omitted, and removing names which 
ought not to have been inserted; ant the list of names so drawn 
up by that authority is final. {t is no concern of the revising 
authority how the mistakes occurred, whether on account of 
fraud or oversight, and these are questions which it need not 
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and cannot decide. In the present case it is alleged that some 
200 voters -were wrongfully entered as paying profession tax. 
If the petitioner had established his point before the revising 
authority, he could have got those names removed, and, as he 
did not do so, he cannot get them removed now. He cannot 
now advance the plea that 200 voters should be eliminated, 
thereby giving him a majority, nor is that his case. All he 
could urge is that the successful candidate by deceitful means 
procured the improper entry of names in the electoral roll; and 
this could not have been urged on Any earlier occasion. The dis- 
tinction between the two pleas becomes clear if the result is 
borne in mind. Suppose that the petitioner only succeeds in 
this enquiry in establishing the fact that 200 voters are impro- 
perly entered upon the electoral roll, without proving the counter- 
petitioner’s deceitful connivance, it will not help him in the 
slightest degree, whereas before the revising authority, he 
could have got the names struck off, without any question of 
deceitful connivance ever having arisen. Therefore, the 
Court cannot refuse jurisdiction in this matter, and must go 
into the question whether the offence described in S. 52 was 
committed.  Accordigly, his order is Set aside, and the 
learned Subordinate Judge is directed to dispose of the peti- 
tion in the light of the above observations. The charge*con- 
nected with S. 52 can be re-opened, but not the other charges 
for which, through the petitioner’s own default, eivdence was 
not forthcoming. On behalf of the counter-petitioner, the 
power of this Court to interfere is questioned. There is 
direct authority in Ahamad Thambi Maracayar v. Basava M grax 


cayar (1), which follows Ramaswant Goundan v. Muthu - 


Velappa Goundan (2), on the principle that in this matter the 
District Municipalities and Local Boards Acts are analogous. 
I agree, and that analogy attracts the authotity of the Full 
Bench ruling in Parthasaradhi Natdu v. Koteswara Rao (3). 
In that case the learned Chief Justice was led to decide that 
the Judge was not-a persona designata by a reference to two 
rules, a rule permitting him to transfer the inquiry to a sub- 
ordinate Court, and a rule that the ballot papers shall be sealed 
and not again inspected except under the orders “of an election 
or other competent Court”. The first of hese rules is not 
repeated in the Rules under the District Municipalities Act. 
but the sécond is IX (2) of the Rules for the election of Chair- 
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man and Vice-Chairman of Municipal Council and R. 26 (1) 
of Rules for the conduct of elections of Municipal Councillors. 
In fact, these are the rules actually quoted by the learned Judge; 
R. 12 (2) of the Rules for the election of members of Dis- 
trict Boards by Taluq Boards or R. 28 (1) of the Rules for 
the conduct of elections of members of Taluk and Union 
Boards have a slightly different wording, “orders of a competant 
court”. I see no reason therefore to hold that the Full Bench 
ruling on the Local Boards Act does not equally apply to the 
District Municipalities Act.“ Moreover, if Government had 
intended the election inquiry to be held by a persona designata, 
they could easily have recast the rule to put this beyond all 
doubt as soon as their original drafting had been interpreted 


in a contrary sense. In matters of this sort acquiescence is 
the Court’s best guide to intention. 
A.-S..V. Order set aside and petition. remitted. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present — MR. Justice MADHAVAN NAR AND "MR. 
JUSTICE CURGENVEN. e 


Ramappa’ Naidu and another ... Appellants* (Petitioners 2 

e N and 3) 

Ta T l 
Lakshmanan Chettiar and others ... Respondents (Respts.). 

Will—Construction—Direction to build WAN and instal faintly deity 
—Prouston for the transfer of patta of properties in the name of the deity 
—Direction that son ond his heirs should condsct specified charities and 
enjoy the-rest of income—Properties if absolutely dedicated to trust or 
only burdened with the trust—Adjudication of testator’s son as msolvent 
—Properties when vest in the Official Recewer—Provincial Insolvency 
Act (V of 1920), S. 4. 

-A testator. by his will directed that his son shall construct a choultry 
on a site belonging to him and instal in it the picture of his family deity, that 
the revenue authorities shall transfer the patta for a specified portion of his 
properties in the name of that deity, that his son and his heirs from genera- 
tion to generation according to the rule of primogeniture shall, without 
alienating these properties, enjoy them and conduct the charities which were 
specified in the schedule and utilise the balance of the income for family 
purposes, and that his son shall inherit all his other properties. It appeared 
that the charities which were detailed in the schedule would not consume any 
considerable portion ®f the income even if they were conducted on a 
tavish scale, and that a very large amount of the income would be left i in- 
tact for enjoyment by the family. It was not satisfactorily shown what 
were the other properties that wereegiven to his son by the last clause 
of the will. After the death of the testator, his son became an insolvent. 


"A. A. O. No. 1% of 1926. 3rd) August, 1927. 
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Held, that the properties covered by the will were not absolutely 
dedicated to the trust but were only charged with carrying out the trust, 
as the dominating purpose and intention of the testator in executing the 
will was to provide for the members of his-famuly, and the maintenance 
and conduct of the charity was only of subsidiary importance, and 
therefore, the properties vested in the Official Receiver for the benefit of 
the creditors of the insolvent. 


Appeal against the order of the District Court, Negapa- 
tam, dated the 31st March, 1926, in I. A. No. 661 of 1924 in 
I. P. No...10 of 1924. . 


C. S. Venkatachantar for appellants. 

S. T. Srintvasagopalachariar for K. S. Desikan for 
respondents. 

The Judgment of the Court was delivered by 

Madhavan Nasr, J. :—This is an appeal against an order pass- 

ed by the District Judge of East Tanjore under S. 4 ofthe Pro- 
vincial. Insolvency Act declaring that the properties forming 
the subject matter of this appeal would vest in the Official 
Receiver for the benefit of the creditors, 
` The dispute relates to about 68-acres and odd of property 
which belonged to one Chinnaswami Naidu. He died leav- 
ing a will in favour of his son in which, generally speaking— 
we will refer to the contents of the will in detail-later the 
called upon his son to maintain a choultry and carry*on-in it 
the worship of-their family deity, meeting the expenses from 
the income of the property, ‘with liberty to utilize- the- balance 
-of the income for family purposes. His son became an insol- 
vent. The children of the insolvent, the appellants befgre 
us, maintain that these properties are trust properties, while 
the- Official Receiver and the creditors contend that the pro- 
perties: belonged to the insolvent with a charge for carrying 
out: the- trust mentioned in the will. If-the properties are 
“dedicated to a trust absolutely; it is clear that the Official 
Receiver cannot claim them; on the other hand, if the-- pro- 
perties are only burdened with a. trust, they would vest in the 
Official Receiver for'the benefit of- the creditors: - The ques- 
tion for’ our ‘decision is whether the -properties covered’ by -the 
‘will, Ex. A, are-trust properties, or whether-they are‘properties 
belonging to the insolvent with a charge asst ao out the 
trust, mentioned in the will. 

The answer to this question depends upon the correct 


construction of the will, Ex. A. It runs in the- following: 


terms: “On the site which is situate to the north of my shop 


and house and.for which I have performed the .manai muhur- 
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tham ceremony, my son Gopalakrishnan, shall with the stones, 
tiles and timber in my possession, construct a choultry spending 
an amount to the extent of Rs. 400 from and out of the out- 
standings set out in Schedule A, and instal in the aforesaid 
choultry the picture of Sri Gopalakrishnan, now kept and wor- 
shipped by me in the house as Kula Deivam (family deity). 
The monyam, the karnam and the tahsildar will be pleased to 
transfer the pattas for the nanja, punja, etc., properties of the 
value of Rs. 8,300 set ott in Schedule A in the name of the 
said deity Gopalakrishnaswami after my death, and my son 
Gopalakrishnan and his heirs from generation to generation 
according to the rule of primogeniture, shall, without alienat- 
ing the properties in any manner enjoy them paying sircar cist 
therefor, and conduct the charity mentioned in Schedule C 
and utilise the balance of the income for family purposes. If 
there be several heirs to my son, the seniors shall enjoy the 
aforesaid properties and after deducting the amount for 
charity and sircar cist, distribute the balance of the income 
amongst the heirs according to their shares, and shall never 
divide the propertiés. No one except the heirs shall be en- 
titled to. ask for an account of the said income. My daughter 
Janaki and her husband Rangaswami Naidu shall after my 
death enjoy with all rights the immoveable property of the 
value of Rs. 800 set out in Schedule B as stridhanam propery. 
‘The balance of Rs. 500 remaining after deducting Be. 

for the construction of the choultry out of Rs. 900, the amount 
of outstandings set out in Schedule A, shall be invested in the 
name of the said Gopalakrishnaswami and shall be augmented 
by my son and his heirs. If there be, by act of Providence, 
no income for the payment of sircar cist, the said sircar cist 
shall be paid from and out of the accretions of the aforesaid 
amount. In case my son or his heirs, owing to their néli- 
gence, fail to augment the income and pay the sircar cist, 
efforts shall be made-for payment out of the amount so as to 
prevent the land being brought to sale by the sircar. My 
son Gopalakrishnan shall inherit all my other properties”. 

The nature of the charity mentioned in Schedule C will be 
referred to latex. 


The properties set out in the schedule consist of 61 acres. 
85 cents of nunja lands, 2 acres 17 cents of punja lands, 3 acres, 
40 cents of maniam lands, 6°houses, about 12 tamarind trees, 
189 cocoanut trees and 177 palm trees. Mr. Venkatachariar 
argues that the following features of the will conclusively 
show that the properties referred to in it are trust properties: 
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(1). The son is enjoined to build a choultry, to instal the Kula 
Deivam in it for the purpose of family worship, and to conduct 
a charity, meeting the expenses from the income of the pro- 
perties, (2) the pattas for the schedule properties are directed 
to be transferred in the name of the deity worshipped in the 
choultry, and (3) the last sentence in the will makes a special 
provision that his son Gopalakrishnan shall inherit all his 
other properties. It will have been noticed that the will con- 
tains an important provision regarding the enjoyment of the 
surplus income; it states that the testator’s son and his heirs 
“from generation to generation according to.the rule of primo- 
geniture shall without alienating the properties in any manner 
enjoy them, paying sircar cist therefor, and conduct the charity 
mentioned in Schedule C and utilise the balance of the income for 
family purposes”; and provision is also made for the manage- 
ment and distribution of this balance of income among the 
heirs. This feature is pointed out by the respandent as show- 
ing that the real intention of the testator in making the gift 
was to make a provision for his family, though he called upon 
his son to conduct the charity and the worship out of the. in- 
come of the properties. We have to «construe all these 
clauses together and come to our conclusion as to whether the 
properties covered by the will are properties dedicated to trust 
absolutely, or whether they are only properties belonging to 
the insolvent burdened with a trust of carrying out the. charity 
mentioned in the will. 5 

Various cases have been brought to our notice with refer- 
ence to the construction of the will. In all these cases, the 
decisions turned upon the construction of the terms of the 
document in each case. In Mujib-un-nissa v. Abdur Rahim (1), 
Lord Robertson said : 

“Their Lordships have, however, considered the question whether, 
assuming it to have been registered, the deed is, according to its terms, 
a valid deed of waqf. It will be so if the effect of the deed is to give 
the property in substance to the charitable uses. It will not be so if “the 
effect is to give the property in substanee to the testator’s family”. 
This passage lays down the general test tobe applied to 
cases of this description. Is the effect of the deed to give the 
properties in substance to charitable uses, or, is its effect to give 
the properties in substance to the testator’s family? In 
Sonatun Bysack v. Sreemuity Juggutsoondree Dossee (2), a 
Hindu gave all his properties*by a will to his family idol with 
a direction that the properties should not be divided by his sons 
1. (190) LR2IAIS:ILR2@A 233, at p. 242-:11 MLJ-58 (PC), 

2. (1859) 8 MIA 66, 
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but that they should enjoy the surplus profits from generation 
v. to generation. Lord Turner, J., was of the opinion that : 
TAn anan < “although the will purports to begin with an absolute gift in favour 
re of the idol, it‘is plain that the testator contemplated that there was 
Madhavan to be some distribution of property according as events might turn out.” 
Nalr, J. In Ashutosh Dutt v. Doorga Churn Chatterjee (3), a. case 
of a gift by a lady of certain property for the support of the 
daily worship of an idol with a direction that the surpłus, if 
any, should be utilised by the family, the Privy Council held 
that the property was only burdened with a trust and not 
absolutely dedicated, although there was a direction in the 
will that the heirs should have no powers of alienation over 
the- properties. bequeathed. In Har Narayan v. Surja Kun- 
wari (4), the Privy Council had to construe a will which con- 
tained two directions: (1) that the moveable and immovea- 
ble property of the testator shall be considered to be the pro- 
perty of a certain idol and (2) that the surplus after defraying 
the expenses of the temple and the pay of the servants shall be 
used by the heirs to meet their own expenses. . Their Lord-. 
ships’ view was that by this will the testator did not,intend to 
give the property absolutely to the idol. In Jadu Nath Singh 
v. Thakur Sita. Ramji (5) and Ramanandan Chethor v. 
Vava Levvat Marakayar (6), two cases strongly relied on by 
e the appellant, the Privy Council held, having reference to the 
terms of the deeds, that the dominating purpose and intention 
shown in the documents was to create a trust though there, were 
provisions in the deed for the benefit of the heirs of the 
grantors. ` | o’ 
-Applying the principles of -these decisions, we think 
that the learned Judge has construed the will in this case cor-, 
rectly». „It is obviòus from the nature of the, charity that its 
maintenance will not-cost any considerable sum. The de- 
tails of thé charity to be carried on are thus stated in-Sch. C 
to the will: “For presenting food and performing worship every 
day for my family deity Sri Gopalakrishnan installed in the 
choultry mentioned in this will, a brahmin should be made tu 
reside therein. He should be, given 39 kalams of paddy every 
year and the said worship must be carried on. On the Dwa- 
das day of each- of the two fortnights of the month not less 
than five, brahmins should be given food. As there is a chatra 
maniam, a watershed must be maintained in the said choultry. 
reari i 
3. (1879) LR6IA 1&:ILRSC 438 PO. 
4. (1921) LR481A 149 :1ILR43A 291 (PC). 
5S. (1917) LR 441A 187: IL R39 A553 (PC). 
6. (1916) LR44I1TA21:TLR40M116:2ML J 101 (PO), 
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from 10 days before the Chitraparva to the end of the hot sea- 
son and water must be served to all persons who come there. 
If the brahmin appointed for doing these things fails to conduct 
himself properly, my son Gopalakrishnan and his heirs should 
dismiss the said brahmin and appoint a substitute. The 
choultry should be retiled and repairs ‘should be carried out every 
year.” These are the various items on which expenditure had to 
be met from the income of the property already mentioned. 
It is obvious that the charity evef if it is conducted on a lavish 
scale cannot consume any considerable portion of the income. 
We are satisfied that after meeting these expenses a very large 
amount of the income will be left intact for enjoyment by the 
family. Though the pattas of the properties in Sch. A 
have been transferred in the name of the deity, in our opinion, 
the effect of it is cut down by the provision relating to the 
enjoyment, of the surplus by the members of the family. Tt 
was argued that the obvious intention of the testator inferrable 
from the last sentence of the will that “Gopalakrishnan 
shall inherit all my other properties” was to dedicate the pro- 
perties in question to thé deity, the son having been provided 
for in another way. But it has not been shown satisfactorily 
what properties have been given to Gopalakrishnan. Having 
regard to.all the circumstances, we take the view that the 
dominating purpose and intention of the testator if executing 
the will: was to provide for.the members of his family. The 
maintenance and conduct -of the charity was only of subsidiary 
importance. -We are therefore of-opinion. that the -properties 
covered by the will are not properties absolutely dedicated to 
a trust but are only properties burdened with a-trust< ~: 

It is then argued that, even so, these properties cannot be 
sold by the Official Receiver as they are not properties ef the 
insolvent, being free from liability to attachment in view | of 
the decision in Bishen Chand Basawat v. Nadir Hossein ..(7) . 
Reading that judgment carefully we are- not prepared to 
accept this. argument. We think the properties in that case 
were treated as absolute trust properties, which, as we have 
already pointed out, cannot be said about the properties we are 
dealing with in this case. We are therefore of opinion that 
the -appellants cannot succeed in excluding these properties 
from, vesting in the Official Receiver for the benefit of the 
creditors... ~ ae int 

This appeal will therefére be dismissed with costs. 

N. S. Appeal dismissed. 


7, (187) LRISTAL;IL R15 C3% (PC), 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR. Justice SRINIVASA AIYANGAR. 

A. L. S. P. P. L. Subramanian Chetty 
by his agent, Narayana Chetty ... Petttioner* (Petitioner— 
A Creditor) 
v. 
Sivaswąmi Chetty and others ... Respondents. 

Ctvil Procedure Code—S 73 —Rateable distribwtion—Right to—Joint 
famdy—Members of—Decrees, some against all, and others against one 
only of—Jomt family property attathed in execution of all decrees—Sale 
proceeds pertaining to share of one member—Rateable distribution ont of, 
by person who had not obtained decree agoimst him—Mode. of distribution 
in such a case—Members of joint family—Decree personally against— 
Execution against entire joist family property in case of—Right of. 

In a case in which two brothers constituted a joint Hindu family, 
and the property of the joint family was attached in execution of several 
decrees, some of which had been obtained against one of the brothers only, 
while the others had been obtained against both of them, held that the 
holders of the decrees against one of the brothers only were not entitled to 
rateable distribution from and ont of the sale proceeds of the property 
pertaining to the share of the other. : 

Mode of distributing the proceeds in such a case pointed ott. 

In execution of a decree obtained personally against one only of fhe 
members of a joint Hindu family, it is not open to the decreeholder to 
contend that the decree was of such a nature that it could be executed 
against the entire joint family property. 

Petitions under S. 115 of Act V of 1908 and S..107 of 
the Government of India Act, praying the High Court to re- 
vise the orders of the Court of the Subordinate Judge of 
Coimbatore, dated 1st December, 1925, in E. A. Nos. 602 
and 700 of 1925 in E. P. R. No. 27 of 1924in O. S. No. 16 
of 1923. 

M. Patanjali Sastri and T. Krishnaswami Atyar for 
petitioner. , 

V. Rajagopala Aiyar and N. Sivaramabrishna Aiyar for 
respondents. 

The Court delivered the following 

JUDGMENTS :—C. R. P. No. 39 of 1926 :—A preliminary 
objection is taken to this Civil Revision Petition that 
there is a right of suit reserved by statute for per- 
sons who feel aggrieved by erroneous orders passed 
under S. 73, Civil Procedure Code, and that therefore 
this Court should not interfere in revision. This Court has 
repeatedly held and it seems to me unnecessary to refer in 
particular to the decided cases on, the question that in proper 
cases this Court not only may, but , but should, interfere. I am 


*C, R. P, Nos. 39 & 40 of 1926, 18th August, 1927. 
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satisfied that the case before me is one in which this Court 
should interfere by way of revision, even though the parties 
might have under the law a right of finally adjusting their 
difference in a regular suit. 


The petitioners are certain decree-holders who have ob- 
tained decrees against two brothers Kasturisami and Rama- 
swami. There were other decree-holders who obtained decrees 
only against one of the brothérs, namely Ramaswami. It 
is now practically conceded that the properties, the sale pro- 
ceeds of which are the subject-matter in question, had been 
attached in execution of all the decrees. There is no ques- 
tion about the properties having been the joint family pro- 
perties of the two brothers. If therefore in execution of 
the decrees obtained against only one of them, Ramaswami, 
the property was attached, we must take it that only the right, 
title and interest of that particular judgment-debtor in the 
property was attached. At first I was labouring under the 
impression that there had been no such attachments and the 
question that was raised under 5. 73 was one relating to 
rateable distribution only amongst creditors all of whom had 
not effected attachments in execution. No doubt, if the 
section which aplpied to the present case was S. 73, the diti- 
culty would arise that the decree-holders against dne of the 
brothers alone could not bring themselves under the terms of 
S. 73; but it is now clear that even those decreetholders had 
effected attachments before the sale at which these proceeds 
were realised. If so, such attaching decree-holders would 
be entitled to rateable distribution, though not under the terms 
of S. 73, clearly under the principle underlying, S. 63, Civil 
Procedure Code. But at the same time it is perfectly clear 
that the decree-holders against one of the brothers alone are 
entitled to rateable distribution only in respect of his share 
in-the property that was sold. For some reason or other 
which I. fail to perceive or appreciate, the learned Jutge in 
the Court below seems to have ordéred rateable distribution 
in the entire sale proceeds even to the decree-holders against 
one of the brothers alone, namely Ramaswami, and not mere- 
ly against the sale proceeds representinge the share of Rama- 
swami in the property sold. | Undoubtedly the principle that 
should have been followed by the lower court was to take the 
sale proceeds and dividing “it into two halves, distribute one 
half belonging to Kasturisami amongst all the decree-holders 
who had obtained decrees against both the brothers and the 
sale proceeds representing Ramaswami’s share amongst all 
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wf + 


the decree-holders who have obtained decree not only against 
-both the: brothers but also against Ramaswami alone propor- 


tionately; in other words the decree-holders who.had obtain- 
ed:.decrees against both the brothers will get porportionately 
not only in the half-share of Kasturiswami but also once over 
again in the share of Ramaswami’s sale proceeds according to 


‘the total amount made up of the decree obtained against 


Ramaswami whether singly or jointly with his brother. 

Mr. Sivaramakrishna Awar on behalf of the respondents 
attempted to contend that, tfiough the decree against Rama- 
swami was personally against him, he would have under cer- 
tain circumstances the right of proving,in execution that the 
decree was of such a nature that it, could be executed against 
the-entire joint family property. | Whatever might be Said 


about the execution of a decree obtained against a father. in 


a, Hindu family, it is impossible, , it, seems to me, to, contend 


“that for the purpose of execution-one is entitled to go behind 
“the decree and show that it is not only a decree- personally 
„against the. judgment-debtor but binding on other persons or 
„ọn the properties of others. For, the purpose of execution 


at any,rate such a thifg could not possibly be allowed. to be 
done. I am therefore clearly of opinion that having elected 
to. obtain merely a personal decree against Ramaswami it is 
net open to the decree-holders who, have so elected now to 
reqyire that such decrees should be treated as other than mere 
personal decrees against him. It therefore follows that tne 
lower court. was clearly wrong in ordering rateable distribu- 
tion to the decree-holders against Ramaswami alone from and 
out of the sale-proceeds of..the property pertaining to the 


“share of Kasturiswami. 


Before 1 conclude I might also TE to one other objec- 


tion that was taken by the learned Vakil for the respondent 


and. that was that the orders for rateable distribution were 
made some time in October, 1924, and that no Civil . Revision 


Petition was filed against those orders and that therefore this 
Civil Revision Petition. which is preferred against the orders 
“made. by the learned Subordinate Judge now -is not sustain- 
-able. , I.was at first inclined to consider that there might be 


some substance in. this objection, but it-has turned out:on an 


..examination of the record that no orders really for rateable 


distribution fixing the proportion or determining the amount 
was passed by the Subordinate Judge, but that he.merely as 
each..decree-holder came on made an order that he was gene- 


tally:,entitled.to rateable distribution leaving it. to a future 


rafo , ` i . net x> ` gr Voy 
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date for the determination of the exact proportion and 
amount. The actual proportion and amount came to be 
decided and determined only by the order now under revi- 
sion. l therefore hold that there is no substance in that 
objection. 

In the result the order of the lower court is set aside and 
the matter will be referred back to the Jower court for directing 
rateable distribution as indicated and. if there had been pay- 
ments made out in the meantime the lower court will of course 
take the necessary steps for the purpose of the necessary re- 
adjustments. The respondents will pay the petitioner’s costs 
of this petition. 

C. R. P. No. 40 of 1926 :—Same order as in C. R. P. 
No. 39 of 1926. ; 

A. S. V. Orders set aside and applications remitted. 


— 


PRIVL COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 
PRESENT :—Lorp SINHA, Lorn BLANESBURGH AND SIR 
Joan WALLIs. x . 
Mussammat Ramanandi Kuer ... Appetlani* (Petitioner) 
V. 6 
Mussammat Kalawati Kuer .. Respondent (Opposite, party). 

Probate and Administration Act, 1881, S. 50—Revocation of probate— 
Grotuds for—Cialion on minor—Inference from ndn-registration of wil 
—Consiruction of Indign Statutes founded on Englisk Law~Probate in 
‘common form’ and “solemn form’—Onus of proof as to whether a will 
was forged or genwine. . 

Where there is a positive enactment of the Indian Legislature the 
proper course is to examine the language of that statute and to ascertain 
its proper meaning, uninfluenced by any consideration derived from the 
Previous state of the law—or of the English law upon which it may be 
founded. 

The Indian Succession Act of 1865 and the Probate and Administra- 
tion Act of 1881 (both now consolidated by the Indian Successitn Act 
of 1925), while to a large extent embodying the mules of the English law, 
yet depart in many particulars from those rules; and in the Progress ci 
the development of the law and practice in testamentary cases, the ecclesiasti- 
cal origin of this jurisdiction of the Courts in England has been completely 
discarded; and the Indian Legislature has gradually evolved an independent 
system of its own, largely suggested, no doubt, by English law but also 
differing much from that law, and purporting to be a self-contained system, 
(observations of Sir Arthur Wilson in Kurrutwlasn Bahadur v. Nusbat-wa- 
Dowla Abbas Hossein Khan, (1905) L R 32 I A 244:1 L R 33 Cal 116 at p. 
129:15 M L J 336 (P. C), relied on. In interpreting, therefore, the 
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statutory provisions of the Indian Legislature relating to testamentary 
cuses, the Courts should proceed to examine the language of the Indian 
Statute uninfluenced by any consideration derivcd from the English law 
upon which it may be founded.” 

“The introduction into Indian practice of the difference in English law 
between the grant of probate in ‘common form’ and in “solemn form’, is 
to be-deprecated. z 


Upon an application for probate of a will, the citation issued must be 
properly and effectively served, that is to say, so served as would give to 
the person whose interests are, or may be, adversely affected an opportunity 
cither to oppose the grant of probate or to require the will to be proved 
in his presence. - - : 

Where a will of which probate is sought affects the interest of a mirot, 
the prudent course is for the propounder to take steps -to- have the will 
proved per testes (i.-e., in -solemn form) in the presence of an independent 
guardian ad litem appointed for the minor. « E ‘ 

Although registration of wills is not compulsory, non-registration may, 
when compled with other suspicious circumstances, throw considerable doubt 
upon the genuineness of the document. 

Probate of a will having been granted to.the defendant, the plaiutitf 
instituted proceedings under S. 50 of the Probate and Administration Act, 
1881" (now re-enactéd as S. 263 of the Succession Act, 1925), for revoca- 
tion of the probate on two grocnds, vis., (1) that citations were not served 
on her before the grant of probate, and (2) that the will was a forgery. 
The issues raised in the case were : (1) Was no citation served upon 
(he plaintif? (2) Is tle ‘will’ propounded by thé déferidant, genuine or 
otherwise? of 
Ue Hele that, YE these- issues were tried -separately and the plantff 


-gidecéded on the firet-issue, that in-itseli would be sufficient. for revoking 


the probate; but it’ would still be open to the defendant to piove the will 
~and,“if -she-suceeeded, the probate would-stand. Tf -on the other hand -the 


“plaintiff failed on the first issue, that would not preclude her from proceed- 


ing to prove her second ground, vis., that the will was forged, and the 
probate wauld stand or fall, according to the result”. 

In the present case, however, these two issues were not tried separately, 
and evidence was given by each party in support of their respective cases 
on both issues together. : 2 

Held, that, under the circumstances, neither party was prejudiced by 
the procedure adopted. 

_ Their Lordships having, on the evidence, found for the plaintiff on the 
first iassue, held, that in view of that finding, the onus of proof on the 
second issue as to whether the will was forged or genuine, was upon the 
defendant. “If citations were not properly and effectively served on the 
plaintiff, she is entitled to ask that probate which was obtained in her 
absence. ‘should be recalled and the executor or his representative called 
upon to prove th will in the present proceeding. In other words, the 
onus of proving that the will was genuine is in view of their Lordships’ 
conclusion upon the first issue upon the defendant”. Held, also, that the 
defendant had failed to discharge that onus. oe 
~ “Independently of any question of onus, their Lordships were of opinion, 
onthe facts of this case, that the will was a fabricated document. 

Judgment of the High Court reversed. - = a 


Naik 


tiv} THE MADRAS LAW JOURNAL REPORTS: 283 


Appeal (No. 61 of 1926) from a judgment ‘and decree of 
the High Court, Patna (Das and Adami, JJ.), dated the 16th 
March, 1925, which reversed a judgment and decree, dated the 
18th January, 1923, of the District Judge of Patna. 

` The main question for determination on the present appeal 
was the genuineness or otherwise of a will alleged to have been 
executed by the appellant’s father, Alak Prakash, on the 2nd 
February, 1913. The District Judge, who saw and heard the 
witnesses, found that it “is not the will of Alak Prakash but a 
fabricated document”. The High” Court took the opposite 
viet : : LEN 
` The material facts are given in their Lordships’ judgment. 
De Gruyther, K. C., and Dube for appellant. 
Lowndes, K. C., and Wallach for respondent. 
Their Lordships’ judgment was delivered by 
<. Lord SINHA :—Harangi Singh of Bihar, -a small town 
in the District of rama, -had two-sons (1) Alak Prakash -and 
(2) Gyan Prakash. - - Alak Prakash was given in adoption 
to -Angat Singh; a salky inhabitant of the same town. On 
Angat’s death, Alak Prakash, still a minor, inherited- from 
him- properties of considerable value. Harangi -with- his 
family, including Gyan Prakash, thereupon came to live avith 
Alak Prakash-in Angat’s house and managed the properties as 
Alak’s guardian till the latter attained majority. But. eyen 
after that Harangi and Gyan continued to live with, “Alak 
Prakash in his house. 

On the 27th February, 1913, Alak Prakash. died of phthi- 
sis at Patna, leaving a young widow, Thakurani Kuer, and. an 
infant daughter, Ramanandi Kuer, the appellant. In May 
following, an anonymous petition, purporting to come from a 


well-wisher of the minor daughter of Alak Prakash was sent to 


the Collector of Patna, in which it was stated that Harangi 
was trying to secure the property for his second son. 


That petition was sent for enquiry to the Sub-divisional 
Officer of Bihar, who, on the Ist June, 1913, called upon 


Harangi Singh “to state what he has to say to these allegations” 


in the petition, fixing the 16th June next for hearing. On 
that date a petition for two weeks’ time was filed on the ground 
that Harangi Singh had gone on a pilgrimage to Jagannathji 


(Puri). Time was allowed till the Ist July, but on that day . 


the enquiry was not further proceeded with, inasmuch as on 
the day previous, vis., the 30th June, 1913, application had 
béen made'to the District Judge'of Patna on behalf of Gyan 
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Prakash Singh for probate of a will alleged to have been exe- 
cuted by Alak Prakash on the 2nd February, 1913. A gene- 
ral citation was affixed to the house of the deceased and an- 
other to the Court House in July. Affidavits by two out of 
the twelve attesting witnesses to the will were filed on the 
30th July, 1913. Notices were issued to the widow and 
daughter of the testator and a report was made by the serving 
officer showing that servite of the notices was acknowledged 
on behalf of Thakurani Kuer “for self and as guardian of 
Ramanandi Kuer” by onè Awadh Bihari Singh, who described 
himself as the sisters son of Thakurani Kuer. Thereafter 
the order for grant of probate was made by the District Judge 
on the 23rd August, 1913, though questions having arisen as 
to the amount of probate duty payable, probate was not 
actually issued till the 26th March, 1914. 

By the terms of this will the property was bequeathed to 
the son of Alak Prakash if any should be born to his wife 
Thakurani Kuer. In default of such male issue, one village 
was bequeathed to Thakurani Kuer for life, with remainder to 
the daughter Ramanandi and her issue with ultimate remainder 
in default of issue of Ramanandi to Gyan Prakash Singh. 
Another village was bequeathed in trust to Gyan Prakash Singh 
for vaguely defined charitable purposes, while the residue, form- 
ing the bêlk of the property was bequeathed absolutely to Gyan 
Prakash. 

After probate had been granted, the name of Thakurani 
Kuer was entered in the Collector’s Registers in respect of the 
village bequeathed to her, while Gyan Prakash’s name was 
similarly entered in respect of the remaining properties. 


Harangi Singh died in 1916 and Gyan Prakash died on the 
23rd November, 1918, leaving a minor widow, the respondent, 
Kalawati Kuer. So long as Harangi and Gyan Prakash 
lived, Thakurani, the widow, and Ramanandi, the daughter of 
Alak Prakash, lived under their care and protection in the 
house of Alak Prakash, exactly as they would have done if 
Alak Prakash had not been legally separated by adoption from 
his natural father and brother but continued to form with them 
members of a joint Hindu family. 


On the death of Gyan Prakash, his widow, Kalawati Kuer 


< (who was then a minor) was entitled to succeed him, but there 


was an agreement in writing on the 21st December, 1918, pur- 
porting to be executed by her and Thakurani Kuer whereby the 
estate was to be divided equally between them for life, with 
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remainder to the daughter, Ramanandi. This agreement 
was probably not legally enforceable as Kalawati was a minor 
at the time and at any rate it was not acceptable to the father 
and other relations of Kalawati Kuer, who removed her from 
the influence of Thakurani Kuer in a manner which led 
to proceedings in the Criminal Courts. Disputes having 
thus arisen, proceedings for revocation of the probate were in 
contemplation when Thakurani died. On the 10th January. 
1922, proceedings were actually instituted under S. 50 of Act 
V of 1881 on behalf of the minor Ramanandi Kuer for revo- 
caiton of the probate, on two grounds principally, vis., (1) that 
citations were not served either on her or on her mother, 
Thakurani, before the grant of probate and (2) that the will 
was a forgery. Objections were filed on behalf of Kalawati 
Kuer and issues were framed, of which two only are material 
for present purposes, vig. : 

(1) Was no citation served upon the plaintiff, ie., Ramanandi Kuer? 
Had she no knowledge of the probate proceedings? Was she not properly 
represented in the probate proceedings? 

(2) Is the will propounded by the opposite party, ie, Kalawati Kuer, 
the widow of Gyan Prakash, genuine or otherwise, 

There has been some divergence of opinion in the Courts 
in India as regard the law and procedure governing cases for 
revocation of probate, due in part to the introduction into 
Indian practice of the difference in English law between the 
grant of probate in common form and probate in solemn form. 
It is worse than unprofitable to consider how far, if at all, that 
distinction has been incorporated into Indian law. It has 
often been pointed out by this Board that where there is a 
positive enactment of the Indian Legislature the proper course 
is to examine the language of that statute and to ascertain its 
proper meaning, uninfluenced by any consideration derived 
from the previous state of the law—or of the English law upon 
which it may be founded. 

These observations apply with peculiar force to testa- 
mentary cases which are governed by the Indian Succession 
Act of 1865 or the Probate and Administration Act of 1881 
(both now repealed by the Succession Act of 1925). As 
Sir A. Wilson observed, in delivering the judgment of this 
Board in the case of Kurrutulain Bahadur v. Nusbat-ud- 
Dowla Abbas Hossein Khan (1), these Acts while to a large 
extent embodying the rules of English law on the subject vet 
departed in many particulars from those rules; and in the pro- 
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gress of the dévelopment of the law and practice in testamentary 
cases, the ecclésiastical origin of this jurisdiction of the Courts 
in ‘England has’ been completely discarded; and the Indian 
Legislature has gradually evolved an independerit system of 
its’ own, largely suggested, no doubt, by English law but also 
differing much from that law and purporting to be a self- 
contained system. 
Now so far as the present case is concerned, the law is 
to be found in the Probate and Administration Act of 1881. 
S. 50-of that Act, so far as it is relevant, runs as follows :— 
“The grant of probate ....... may be revoked or annulled for just 
cause." + ` | 
“= Explanation—Just cause is :— 


“~~ “ist. That the proceedings to obtain the grant were 
défective ‘in’ substance; 


2nd. That the grant was obtained fraudulently by 
making a false suggestion, or by concealing from the Court 
something material to the case. 
- The relevant IUustrations to the section are :— 
(b) The grant was made without citing parties who 
SE to ‘have béen cited. 
(c) "The Will of which probate was obtained was 
torġed ore revoked. 


e It is apparent that the plaintiff in this case set yp both 
these grounds for revocation. The first issue as framed 
comes under Illustration (b) and the, second issue under 
Illustration (c)... 

If these issues were tried separately and the plaintiff 
succeeded on the first issue, that in itself would be sufficient 
for revoking. the probate; but it would still be open to the 
defendant to.prove the will and, if. she succeeded, the probate 
would stand. 


. If on the other hand the olainti failed on the first issue, 
that would not preclude her from proceeding to prove her 
second ground, vis., that the will was forged, and the probate 
would stand or fall, according to the result. 


"It is obvious that the question of onus of proof is there- 
fore of great importance in this case, and the District Judge 
sas well as’ the High Court’ on appeal rightly lay stress as to 
the onus on each of these’ two issues, which might have been 
tried separately but were not so in fact, as evidence was given 
by each party in support. of their respective cases . on both 
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issues .together and not separattly. Their Lordships agree 
with the Courts below that in the circumstances of this case 
neither party was prejudiced by the procedure adopted. 


In considering the evidence on each of the two issues set 
out above, their Lordships bear in mind that the application 
for revocation was made eight years after the grant, and after 
the persons principally concerned in the original proceedings, 
vis., Harangi Singh, Gyan Prakash, Thakurani Kuer and most 
of the witnesses to the alleged will were dead, and ‘thah- in 
accordance with the practice of the Indian Courts, some: por- 
tion of the original records of the Court in the probate pro» 
ceedings, including the affidavits of the two attesting witnesses, 
had been destroyed. These are all circumstances -which would 
make it difficult for the defendant to prove her-case. 


- Oni the other hand, certain other circumstances have to be 
considered in favour of the plaintiff. “The will, if not-absolu- 
tely inofficious, is adverse to the interests of ‘the widow of the 
alleged testator and his only child. The former was an illi- 
terate pardanashin lady, and the latter a child only two years 
old when the .testator died. Both mpther-and -child were 
living..under..the. immediate protection -of:. those . who -were 
propounding the will and, so far ag.appears from the evidence, 
there were no relations of the -widow- either- in. her-husband’s 
adoptive ‘family or on her.father’s side .. who. cotild protect 
their interests. as against those . of.:.Harangi Singh .and.@yan 
Prakash, . It.is true that Thakurani. Kuer. afterwards more or 
less acquiesced in the provisions of the will and in..any case 
took.no active steps against the will so long as Harangi and 
Gyan were alive; but having regard to all the circumstances, 
their Lordships are unable to draw any inference. therefrom 
adverse to the plaintiff. And as against the difficulties in the 
defendant’s way by reason of lapse of time, death of parties and 
witnesses and the destruction of records, it has to be remem- 
bered that much of it might have been avoided by prudent action 
on the part of the propounder, e.g., by taking proper and neces- 
sary steps to have the will proved per testes in the presence of an 
independent guardian for the infant daughter. Their Lord- 
ships cannot endorse the view taken by Mr. Justice Das that, 
if a guardian ad litem had been ` assignede for her, Thakurani 
Kuer would have been so appointed, if all the circumstances 
were fully placed - before the Court. 

On: the: first issue, the conclusion of the District E Judge may 


be ‘best. “given i ia his own words :- = 
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“j cannot definitely find that” the catauon was not served upon her 
(Thakurani Kuer) but | do not consider that it has been proved that sbe 
was served or that she had any knowledge of the application for probate.’ 

As regards the daughter, he considered that 

“if the special citation had been properly served upon Thakurani Kuer, 
Ramanand: would have been properly represented in those proceedings. ’ 

On these findings, it is hardly correct to say, as Mr. 
Justice Das does, that the District Judge was satisfied that cita- 
tion was properly served on, Thakurani. It would be more 
accurate to say that though the District Judge was doubtful as 
to the actual service, he did not feel justified in definitely find- 
ing that she had not been served with the citation. In other 
words the District Judge found himself unable to come to any 
conclusion whether the notice was actually served upon her or 
not. The High Court considered that the failure on the part 
of the plaintiff to examine Awadh Behari was fatal to her case 
that no citation was served on Thakurani. 


This renders it necessary to examine the position of Awadh 
Behari. 

Mr. Justice Das was not prepared to hold that Awadh 
Behari was related either to Thakurani, as defendant’s witnesses 
deposed, or to Harangi Singh, as plaintiff’s witnesses said; but 
he concluded that Awadh Behari was more or less under the 
control of the plaintiff and should have been called by her.as a 
witness on her behalf, chiefly for the reason that. there was 
evidence of her own witnesses on two points (1) that at. the. 
dates when these proceedings were going on before the 
Distrigt Judge, Awadh Behari was actually in the service of 
Thakurani’s sister as a cook and (2) that Awadh in Thakur- 
ani’s lifetime signed many documents on her behalf. 


Their Lordships think little importance can be attached to 
the first; nor to the second either, inasmuch as all the documents 
in question, execpt one, were signed at a time when Thakurani 
was still living as a dependent female member of the family of 
which the actual head was either Harangi or Gyan. The only 
document referred to in this connection and bearing date sub- 
sequent to the death of Gyan Prakash is Ex. P., which Awadh 
signed on behalf of both Thakurani and Kalawati and in which 
he described himself ‘as the sister’s son of Thakurani and as 
brother of Kalawati—both statements being equally incorrect. 

It would rather appear from the evidence that Awadh 
Behari, though belonging to the same caste, occupied at the time 
of the alleged service the position of a servant in the family, and 
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was presumably under the control of the male head thereof and 
subject to his direction. 

Under these circumstances, their Lordships do not consider 
that the plaintiff could be reasonably required to call Awadh 
Behari as her witness for the purpose of contradicting his own 
previous statement. 

In their Lordships’ opinion, even if some kind of formality 
was gone through on the occasion when service of notice is said 
to have been effected, it was not suéh as would give to the person 
alleged to have been served an opportunity either to oppose the 
grant of probate or to require the will to be proved in her pre- 
sence. In the peculiar circumstances of the case the service, if 
any, was of no greater effect in law than personal service on an 
infant of tender years. 

The result is that the first issue must be decided in favour of 
the plaintiff. 

With regard to the second issue as to whether the will was 
forged or genuine, the onus of proof depends upon the finding 
on the first issue. If citations were not served, i.e., properly 
and effectively served, on Thakurani, the daughter is entitled to 
ask that probate which was obtained in her absence should be 
recalled and the executor or his representative called upop to 
prove the will in the present proceeding. In other words, the 
onus of proving that the will was genuine is in view of their 
Lordships’ conclusion upon the first issue upon the defendant?It 
was candidly admitted by Counsel on the latter’s behalf that 
if it was held that the onus was on her to prove the genuineness 
of the will, he could not contend that she had discharged that 
onus. He rested her case on the ground that the onus was on 
the plaintiff to prove that the will was forged, and that the 
plaintiffs evidence fell short of proving that the will was a 
forgery even if the circumstances connected with it might appear 
suspicious. l 

Their Lordships have, however, come to the conclusion that 
apart from any question of onus, the plaintiff has succeeded in 
proving that the will is not a genuine document for the reasons 
given below. 

It is a circumstance which cannot be ignored that though 
care was taken to obtain as many as 14 attesting witnesses to 
the will, the simple precautitn of getting the will registered at 
the local registration office was not adopted, even though regis- 
tration of wills is not compulsory. Nor can it be considered 
anything but unusual and suspicious that no doctor or lawyer 
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attested this will, specially in view of its provisions practically 
disinheriting the widow and the only daughter and the serious 
pature of the illness. Immediately after the testator’s death, 
Harangi Singh purported to act as proprietor of the estate in 
paying Government Revenue and in granting receipts to tenants 
of the estate—a position wholly inconsistent with the provisions 
of the will. Then again the will was not produced or probate 
applied for until Harangi Singh had been called upon to explain 
his above-mentioned conduct, There is further the evidence of at 
least three witnesses, vis., Khan Bahadur Saujid Mahomed Nur 
of Bihar and Babu Dhanukdhari Tewana, pleader of Bihar, that 
after the Collector directed enquiry to be made into the allega- 
tions made in the anonymous petition mentioned earlier in this 
judgment, Harangi Singh tried to get these witnesses to attest a 
will in favour of Gyan Prakash. The Distrist Judge, before 
whom these witnesses were examined, believed their evidence. 
Their Lordships do not agree with the High Court that their 
story is inherently improbable or that any suspicion attaches to 
it because they did not of their own motion inform the authori- 
ties of such contemplated forgery. 4 

` There is a total lack of evidence as regards the preparation 
of the draft and the engrossment of the will and the whole case 
for the will rests on the bare testimony of two out of the four 
attesting evitnesses, whom the trial Judge did not believe. The 
two other attesting witnesses admitted their signatures on the 
will but alleged that their signatures were obtained by Harangi 
Singh by false representations as to the nature of the document, 
which they did not read at the time when they put their signatures 
upon it. The story related by these two latter may not be worthy 
of credit in all respects, and if it-rested by itself would be of little 
use to the plaintiff's case. The District Judge also nightly. refus- 
ed to attach any importance to such evidence as was given as to 
the signature on the will not being that of Alak Prakash. Jt was 
certainly not expert evidence in any sense. 

But the crucial point in the case is—where was Alak Prakash 
living on the 2nd February 1913 (the date ot the alleged will)— 
at Patna, or in Bihar? 

The plaintiff's case is that at the date of the alleged execution 
of the will, Alak Prakash was in Patna under the treatment of 
Dr. Jyotish Chandra Sen, L.M.S. (Calcutta), who practised at 
Patna, and also of Dr. Barat, a tedcher of the Temple Medical 
School.. - ° 

On the defendant’s side, a number of witnesses were called 
to pròve that -Alak Prakash came to Patna on the 4th or 5th 
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February, that while there he was treated only by hakims and 
not by any doctors, and that he did not stay in that quarter of 
Patna which is called Jhauganj but in quite a different quarter 
called Badshahganj. f 

Both the District Judge and the High Court have disbeliev- 
ed these witnesses for the defendant and found that Alak Pra- 
kash rented a house in Jhauganj-Patna, and was treated, not 
by hakims, but by Dr. Sen and Dr. -Barat. The District Judge 
came to the conclusion upon the ¢vidence that Alak Prakash 
was at Patna before the 2nd February and therefore that the 
story of his having executed the will at Bihar on that date was 
false. 

The High Court, however, came to a different conclusion, 
and Mr. Justice Das says with regard to that part of the case: 

“The critical question then is, did Alak Prakash come to Patna hefore 
the 2nd February, 1913? On this point the petitioner reles on the evidence 
of Dr. J. C. Sen and Dr. Barat. . . . Dr. Barat is an Assistant Surgeon 
and is a witness of undoubted position and respectability. His evidence is 
to the effect that he was called to see a patient of Dr. J. C. Sen at 
Jhauganj in a house on the bank of the Ganges. He visited the patient in 
consultation with Dr. J. C. Sen on four or five occasions spread over oue 
o1 two weeks. He made a report on the urine of the patient on the 13th 
February, 1913 ...... I have no doubt whatever that Dr. Barat actually 
treated Alak Prakash and made a report on the urine of Alak Prakash. 
But the report is dated the 13th February 1913, and it is impossible on the 
evidence of Dr. Barat to say that Alak Prakash came to Patna before 
the 2nd February, 1913. I entirely accept the evidence of Dr. Barat, but 
in my opinion it does not touch the point which we have to consider in 
this case. I now come to the evidence of Dr. J. C. Sen.” 


Then, after quoting the evidence of Dr. Sen, the learned 
Judge proceeds: Š 

“Giving his evidence on the 20th December, 1921, and without any 
documents to support his evidence, Dr. J. C. Sen was ablg to say that 
Alak Prakash came to Patna six weeks or two months before his death 
(in 1913). He admits that he has no documentary record of his trest- 
ment of Alak Prakash. It may be that Dr. Sen has a prodigious memory, 
but in my opinion it would be most unsafe to act on this evidence given 
nine years after the denth of Alak Prakash in support of the case of the 
Petitioner that Alak Prakash was not residing in Bihar on the day on 
which he is alleged to have executed the will. In my opinion, it has not 
been established that Akak Prakash was not actually residing in Bihar on 
the 2nd February, 1913.” i 


Apart from the fact that there is othersevidence to prove 
that Alak Prakash resided in Patna for nearly two months before 
his death, it does not appeat to their Lordships that in the case 
of Dr. Sen it was such a prodigtous feat of memory as the learn- 
ed Judge supposed. Alak Prakash was an old patient of Dr. Sen 
who had treated him three years before his, death and had been 
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to Bihar three or four times to treat him, the last time in Decem- 
ber, 1912. When Alak Prakash came on the last occasion to Patna, 
he rented a house on the banks of the river which Dr. Sen had 
himself occupied before and which was under half a mile from 
the house in which Dr. Sen was himself residing. He visited 
him three or four times daily all the time he remained in Patna. 
He said that he treated him in Patna for two or three weaks 
before calling in any consultant and that Dr. Barat came in as 
consultant during the last two or three weeks of the illness, and 
that Colonel Sunder also cAme three or four times, t.e., after 
the first two or three weeks of Alak Prakash’s stay in Patna. 


The District Judge who saw and heard Dr. Sen in. the 
witness box believed his evidence on this material point, and 
their Lordships consider it impossible to reject it without ascrib- 
ing to a member of an honourable profession deliberate false- 
hood, for which no ground has been made out. 


Taking the whole of the evidence and considering the position 
of both the doctors concerned, their Lordships agree with the 
finding of the trial Court that Alak Prakash was in Patna and 
not in Bihar on the 2nd February, 1913, and that the will bear- 
ing date the 2nd February, 1913, of which probate was granted 
on the 25th March, 1914, is not the will of Alak Prakash Singh 
and is a fabricated document. 


Their Lordships will therefore humbly advise His Majesty 
that the judgment of the High Court should be set aside and the 
judgment of the District Judge restored, with costs of the 
appeal to the High Court and of this appeal. 


* Solicitors for appellant : T. L. Wilson & Co. 
Solicitors for respondent : W. W. Box & Co. 


K. J. R. Appeal allowed. 
Reporter's Noté : Proceedings for the revocation of a probate are “mis- 
cellaneous proceedings” (cf. S. 141, Civil Procedure Code, 1908), and al- 
though the procedure is generally regulated by the Civil Procedure Code 
(see S. 55, of the Probate and Administration Act, 1881, now S. 268 of 
the Succession Act, 1925), there is no “suit” and, consequently no ‘plain- 
tiff or ‘defendant’. According to the practice of the Indian Courts, the 
party applying for revocation of probate is called “petitioner” and the 
executor or person opposing the petition is generally styled “ opposite party”. 
In the above judgment, however, their Lordships throughout refer to the 
parties as ‘plaintifP and “defendant” respectively. In this connection, 
reference may usefully be made to S. 88 of the Probate and Administra- 
tion Act, (now S. 295 of the eric Act, wai as regards procedure in 
Couteatious cases. K. J. R. i 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 


PRESENT :—ViscounT DUNEDIN, Lorp SHaw, -Lorp 
SINHA AND SIR LANCELOT SANDERSON. 
Sri Rani Chattra Kumari Devi ... Appellant® (Plaintiff) 
v. h 
W. W. Broucke |." Respondent (Defendant). 
Bengal Tenancy Act, : 1885, S. 7 Ababi Actual reni—Malgusari 
meaning of.” | NG Awi. 
S. 74 of the Bengal Tenancy Act, 1885, enacts that “all imposiHois: 
upon tenants under the denomination of abwab, mathat or other like 
appellations in addition to the actual rent shall be illegal, and all stipula- 
tions and reservations for the payment of such shall be void”. The 
object of the whole series of enactments from the Regulations of 1791 
to the Act of 1885 was to prevent exactions from tenants beyond the rent 
specified in their patta, when there was one, and if there was no written 
engagement, beyond what was the rent actually payable, whether by 
verbal agreement or by virtue of cusiom. 
It must depend on the circumstances of each particular case whether 


the sum claimed is really part of the rent agreed upon to be paid as 
consideration for the lease. 


The words actual rent in the above section of the Bengal Tenancy 
Act cannot be taken to mean either a fair and equitable reni or rent at 
customary or pergana rates. . s 

The word ‘Malguzari’ cannot be rendered as rent, mith less as 
actual rent. It ordinarily means revenue. 


Quaere :—Whether the words acisal rent in S. 74, Bengal Tenancy 
Act, 1885, are equivalent to the assw! jama of the old Regulations. 


“Long use or custom cannot validate abwebs as an addition to the 
rent”: erei s and others v. Chulhan Mahton, [(1889) B. R. 
16 I. A. 152 : . 17 Cal. 131 (P. C.)], referret to. 


Judgment of the a Court reversed. 

Appeal (No. 2 of 1926) from a judgment r decree of 
the High Court, Patna (Dawson Miler, C. J., and Foster, J.), 
dated the 5th January, 1925, modifying a decree of the Subordi- 
nate Judge of Muzafferpore, dated the 20th July, 1920. 

The appellant as the executrix of her late husband, Raja 
Mohan Bikram Singh, the former proprietor of the Ramnagar 
Estate, sued the respondent for possession of thirty-six vil- 
lages which her husband had let to him, with arrears of rent, 
compensation for use and occupation, and damages for 
breaches of covenants contained in the lease. 


The main question in the appeal was whether any, and” 


what, portion of the mone ney which me _the respondent | hati _agreed 
*P. C. Appeal No.“2of 1926; 17 7I- 18th October, 1927. 
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by the lease to pay to the appellant’s husband as consideration 
for the lease was irrecoverable as being an abwab imposed in 
addition to the actual rent within the meaning of the Bengal 
Tenancy Act (VIII of 1885). 


The Trial Judge gave judgment and passed a decree in 
favour of the appellant. He held that the question whether 
the part of the rent attributed to the disputed items was in the 
nature of abwabs dependêd printarily on the construction of 
the lease, and decided that ghe lease clearly showed ‘that the 
whole of the payments resetved were rent. 


From that decree the respondent appealed to the High 
Court of Judicature at Patna. The learned Judges of the 
High Court differed from the Trial fudge on the construction 
of the lease. The principal judgment was delivered by the 
learned Chief Justice, who summed up his conclusion in the 
following words :— 

“Whatever difficulty may have arisen in the interpretation of the 
Regulations, the law as it now stands under S. 74 of the Bengal Tenancy 
Act appears to me to present no ambiguity. All impositions upon the 
tenants under the denomination of Abwab, Mathat, or other like appella- 
tions in addition to the Actual rent, are illegal, and all stipulations and 
reservations for the payment of such are void. They cannot legally be 
exacted, nor can the tenant legally bind himself by contract to pay them. 
NAN In my opinion, it is clear beyond any reasonable doubt that 
Abwabs, stth as those mentioned in the lease, had been collected from the 
tenants long before the lease was executed, anf were regarded as having 
the sanction of custom. I am also of opinion fhat on the proper con- 
struction òf the lease, the defendant undertook to pay them under the 
different denominations of Abwabs, as set out in the Schedule, and as 
indicgted in the body of the lease, and not as part of the rent which 18 
described as Malgusari...... I hold that the only items recoverable 

under this lease, apart from the produce rent, are the first two named in 
the Schedulee namely, rent and road-cess, and that the decree should be 
varied by disallowing the other items.” 


The material portion of the lease in question is set out 
in the judgment of the High Court [see W. W. Broucke v. 
Sri Panch Rani Chattar Kumari Devi (1)]. 


In the course of the argument before their Lordships, 
most of the cases referred to in the judgments of the High 
Court [and reported in W. W. Broucke v. Sri Panch Rani 
Chattar Kumari Devi (1) ] were cited and commented on. 
Learned counsel also referred to tþe “Fifth Report on East 

“India Affairs, 1812”, and to the definition of Abwab therein 
given,. namely, ae 

TI oooh ARH IL RAP. 404. o 


Liv]! THE MADRAS LAW JOWRNAL REPORTS. 295 


“Items of taxation, cesses, imposts, taxes. his term ig particularly 
used to distinguish the taxes imposed subsequently to the establishment of 
the asswl, or original standard rent, in the nature of additions thereto”. 

Loumdes, K. C., and Raikes for appellant. 

De Gruyther, K. C., and Dube for respondent. 

Their Lordships’ judgment was delivered by 

Lorp Sınma :—The question in this case turns on the 
construction of a lease, dated the 22nd May, 1911, of 36 villages 
of the Ramnagar Raj in the province of Behar and Orissa, 
granted by the Rajah to a Mr. Broucke. 

The material part of the lease is stated in the judgment of 
the Chief Justice of Patna as follows: 

“I have let out 16 annas of the following 36 villages as per boundaries 
given below...’ at a consolidated annual Jama of Rs. 15,581-5-0, being 
the Malguzari, road and embankment cesses, dues of priests (Mahal 
Uprohiti) and expenses for obtaining acquittance receipts (Farag Karach), 
etc, in addition to 515 maunds of paddy specified below payable anqually 
at a uniform rate under a Thika Patta, the term whereof is given below 
and on receipt of a Kabuliyat to Mr. W. J. Broucke.” 

At the end of the document js a schedule giving a list of 
the 36 mauzas and stating in the case of each mauza the total 
annual “jama” and details of how it is made up. One 
instance will suffice. The first mauza is Thath Mitia. The 
particulars thereunder show first of all that the term is for 
15 years from 1319 to 1333 F. Then follows a list of pdy- 
ments in respect of that mauza as follows :— 





. P 
Malguzari wai 6733 2 Ð 
Road cess ... 40 8 0 
Embankment cess a ~O 20° 
Costs of acquittance -.. 24 4 0 
Dasahara and Chait Nawmi Farmaish ... 12 0-0. 
Tika, Bheti, Guru Bheti ee 5 YQ 0 
Batchhapi, Jangla-isim-navisi ae 7 0 0 
Katiari som 4 00 
Dewani Dastur ... 2414 Q 
Mahal Uprohiti ER 500 

Total t.. 805 14 0 
Paddy 35 maunds. . 


The total of Rs. 805-140 thus arrived at is then treated 
as the Jama Eksala (annual rent), afd 1s divided into four 
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kists of Rs. 201-76 payable in Asin, Pous, Chait-and Jeyth. 

The word “malgueari,” translated as rent in the High 
Court record, ordinarily means revenue, and is so rendered in 
Wilson’s Glossary. 


The Chief Justice of Patna was of opihion that the last 
eight items of the list above had been collected as abwabs from 
the raiyats long before the.lease was executed and were regard- 
ed as having the sanction of custom, and he held (Foster, J., 
concurring) that on a pr construction of the lease Broucke 
undertook to pay them as abwabs under the different denomina- 
tions as set out in the said schedule and as indicated in the body 
of the lease, and not as part of the rent, which the Chief Justice 
took, to be the meaning of “malguzati” (the first item). In 
that view the High Court held that under S. 74 of the Bengal 
Tenancy Act, the lessor was not entitled to recover the amounts 
covered by the items 3 to 10 of the list, as. being abwabs in 
addition to the rent payable under the lease. 


S. 74 of the Bengal Tenancy Act, 1885, enacts that “all 
impositions upon tenanis under the denomination of abwab, 
mathat or other like appellations in addition to the actual rent 
shall be illegal, and all stipulations and reservations for the 
payment of such shall be void.” 


That section has a long legislative history E it from 
1791 to 1885, which was referred to at the Bar, but to which 
it is unnecessary to refer further than to state that the object 
of the whole series of enactments from the Regulations of 
179% to Act VIII of 1885 was to prevent exactions from te- 
nants beyond the rent specified in their patta, when there was 
one, and if here was no written engagement, beyond what was 
the rent actually payable whether by verbal agreement or by 
virtue of custom...” BAPA 


4 


There being a-written eee or’ tease! in this sacs 
patta and kabuliat) the only question is whether’ the actual 
rent payable by Broucke as tenant to the Rajah as his landlord 
is what that lease calls the “consolidated ‘cnmual jama” of 
Rs. 15,581-5-O0 pls 515 maunds of paddy, as the Subordinate 
Judge held, or only a portion thereof, as the High Court held. 


_ Their Lordships are unable to endorse the view taken by 
“the High Court. 
Z Malguzari, which is. the first of the items composing the 
total yearly jama for edch village, cannot: be rendered as reni, 
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much less as actwal rent; nor is there any evidence to show that 
the amount of the malguzari was the actual rent, as distinguish- 
ed from abwabs, paid by the cultivating raiyats of the village: 
The only distinction apparent on the face of the lease is be- 
tween cash rent and produce rent. So far as the former is 
concerned, it is impossible to take the first item as being actual 
‘ rent and the rest as abwabs when they are all included in the 
total, which is expressly stated to be the annual rental payable 
in four equal kists, or instalments, specified in figures. It is 
also to be noticed that the execution-clause of the patta, signed 
by the Rajah, is as follows :— 

“Executed this Jika-Patta for a term of 15 years in respect of 
34 villages and of 17 years in respect of 2 villages in all 36 villages at 
an annual jama of Rs. 15,581-5-0 and 515 maunds of fine paddy to be 
realised from year to year.” 

Similarly the execution-clause of the kabuliat signed by 
Broucke is as follows :— 

“Kabuliat given by me on jama rupees fifteen thousand and five 
hundred and eighty-one and five annas only.” 

Their Lordships agree with the Subordinate Judge that 


Broucke was bound under his engagement to pay the rent men- - 


tioned therein as the annual rental, and cannot evade this lia- 
bility because the raiyats may not or do not pay him what they 
used to pay to the Rajah. The question as to what each raiyat 
was or is liable to pay as his rent is not before their Lordships, 
and they do not express any opinion upon it. 

A large number of cases decided by the Calcutta and 
Patna High Courts were referred fo in the judgments ane cited 
at the Bar. Their Lordships do not consider it necessary “to 
refer to them beyond expressing their agreement in the view 
that in each case it has to be ascertained whether the gum claim- 
ed is really part of the rent agreed upon to be paid as conssdera- 
tion for the lease. 

The case of Tiluckdari Singh and others v. Chulhan Mah- 
ton (2) decided by this Board and reported in L. R. 161. A. 
152, was also referred to. In that case there was an old te- 
nancy without any written contract. But the money claimed 
was described in the plaint itself as old usual abwabs, and the 
Zemindar’s books of account produced in the case showed that 
on the face of those documents the payments made by the 
tenant were distinguished as {1) rent and (2) abwabs, 1. e., so 
much for rent, and so much far abwabs. The latter were 
claimed on the ground that they were payable by custom and 


- 2. (1889) LR 16 I A 152:1LR17C 131 (PC). 
R—38 
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had been, in fact, paid for a long time. without objection. It 
was held that long use or custom could not validate gbwabs as 
an addition to the rent. 

A somewhat novel argument was advanced on behalf of 
the respondent, vis., that the words actual rent in S. 74 of the 
Bengal Tenancy Act were equivalent to the assul jama of the 
old Regulations, and that any stipulation to pay a rent which, 
in fact, exceeded what was the assul jama would be illegal to 
the extent of such excess. ¢ This would raise an isgue of fact 
as to what was the assul sama of the 36 villages—the subject: 
matter of the lease. No such issue was raised in the Courts 
of India, and, indeed, in no reported case dogs any such question 
appear ever to have been raised. 

Their Lordships would moreover point out that the words 
actual rent in S. 74 cannot be taken to mean either a fair and 
equitable rent or rent at customary or pergana rates. 

In their Lordships’ opinion Broucke’s actual rent under 
his lease is the sum of Rs. 15,581-540 in cash and 515 maunds 
of fine paddy, as found by the first Court, and their Lordships 
will, therefore, humbly advise His Majesty that the judgment 


‘of the High Court should be reversed and the judgment of the 


Subordinate Judge restored, with costs of this appeal and of 
both Courts in India. 

"Solicitors for appellant : Watkins & Hunter. 
+ Solicitors for respondent: W. W. Box & Co. 

K. J. R. Appeal allowed. 
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er and Commissioner, if hove—S. 28—Levy of penalty wader —Power of— 
Condition precedent to—Commissioner's power to levy penalty—Re-assess- 
ment proceedings legally started by asics of Penaliy m-- 
Legality. 

The condition precedent to a valid re-assessment under S. 34 of the 
Income-tax Act of 1922 is the service within one year of a proper notice 
on the assessee giving notice of the intention on the part of the Income- 
tax Officer to re-assess. That condition should be rigidly observed before 
the power to re-assess is purported to be exercised. 

It is the Income-tax Officer alone t can initiate re-assesament pro- 
“ceedings. Neither the Assistant Combissioner nor the Commissiorer 
has power to initiate such proceedings. 

The Commissioner cannot, on finding that the nutice’ of the inlention 
to re-assess required by S. 34 was not properly served on the assesset 
within the year, serve another notice after the lapse of the year and sesk 
to re-assess him. Though no limitation of time is presctibéd for inter- 
ference by way of revision under S. 33 of the Act, fhe Court would almost 
always incline in favour of the view that such exercise of power should 
be within a reasonable time of the proceeding sought to be revised, reasona- 
able time being computed by the Court having regard to all other provi- 
„Sons of the Act and to the special facts of each oase. 

The Commissioner exercising the powers of revision under S. 33 
cannot do what the Income-tux Officer could not possibly have done. For 
purposes of initiating proceedings of re-assessmtnt, S. 33 of the Act is 
subject to the provisions of S. 34, and the Commissioner has no right of 
initiating or independently starting re-assessment proceedings. 

Re-assessment proceedings under S. 34 should have been started be 
fore the power to levy penalty under S. 28 is exercised. Where, there- 
fore, the Commissioner levied penalty only purporting to exercise powers 
of re-assessment, which he had not, keld that he had no power to levy 
penalty under S. 28. 

Proceedings by way of re-assessment under S. 34 are not open to the 
Commissioner. But so far as any assessment made by the subordtmte 
- officer is concerned, there is nothing in S 33 which prevents the Com- 
missioner from enhancing the assessment made on the materials available. 

The power to levy a penalty under S. 28 cannot be exercised by the 
Commissioner, as in re-assessment proceedings, if proceedings by way of 
re-assessment have not been properly commenced. Bht if on the materials 
with reference to any original assessment itself it should on revision appear 
to the Commissioner that there has been any concealment within the 
meaning of S. 28, then S. 33 would undoubtedly empower him to levy 
penalty. 

Case stated under S. 66 (1) of the Indian Income-tax 
Act (XI of 1922) by the Commissioner of Income-tax, 
Madras, in his letter No. 2015 of 1926, dated 11th November, 
1926. . 


The facts of the case are 4s follows:—For the assessment 
df the yeaf 1923-24 based ori the accounts of the period -1st 
- April, 1922, to 31st March, 1923, Mesérs. Sheik Abdul Kadir 


of Income- 
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-Marakayar and Co., were required by the Income-tax Officer 
‘(Revenue Divisional Officer), Palghat, to make a return of 
their income under S. 22 (2) of the Income-tax Act, 1922. 
f The assessees returned their income at Rs. 4,860 from 
‘business. In response to a notice under S. 23 (2) of the 
Act, they produced their accounts through their clerk, Mr. 
Erachan Nair, who usually represented them in Income-tax 
proceedings. The accoufits were examined by an Accountant 
of the Divisional Officer, wfo stated in his notes that the asses- 
sees were trading in buffalo hides, bull hides, and goat hides 
and that their gross income from business according to the 
accounts amounted to Rs. 17,705. The assessee’s clerk who 
was’ examined on oath by the Income-tax Officer accepted this 
figure and claimed to deduct from it expenditure amounting to 
Rs. 7,667.. The Income-tax Officer disallowed certain inad- 
missible expenses such as food expenses, income-tax and 
charity and fixed the taxable income at Rs. 12,058. He 
accordingly assessed the petitioners on 18th December, 1923, 
under S. 23 (3) of the Act, and levied a tax of Rs. 565-40. 
“In the course of the assessment for the next year 1924-25, the 
Income-tax Officer who himself examined the accounts observ- 
ed that in addition to the sources of income disclosed on the 
„assessment of the year 1923-24 the petitioners had other 
sources “such as trade in salted buffalo, hides, salted sheep 
skins, grease, horns, and ground rent and also derived income 
from tommission. He foud that the petitioners had derived 
an income of Rs. 18,943 from these sources as particularised 
below during the year of account 1922-23 and that this income 
had escaped assessment in the year 1923-24. 


: : Rs As. Ps 

. Profit ‘on salted buffalo hides, 15,479 14 10 

.. Profit on salted sheep skins 338 3. 9 
_. . Profit on grease 186 1 10 
Profit on horns 389 12 3 
Commission 2161 9 9 
Charity 159 15 8 

0 


Ground rent 227 12 


Total. 18,943 0 


jo) 


ct7-:The: petitioners had béen* assessed on Rs: 12,058 while 
:their-real income was-Rs. 18,943 more or-Rs. 31,001. The 
~Incomie-tax. Officer therefore decided “to take action under 
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S. 34 of the Income-tax Act, and issued a notice to the asses- 
sees calling on them to make a fresh return of their income 
during the year of account 1922-23. This notice was served 
on Erachan Nair, who was still representing the firm in the 
assessment of 1924-25. The assessees did not respond to this 
notice. The Income-tax Officer made the assessment, under 
Ss. 23 (4) and 34 of the Income-tax Act, on an income of 
Rs. 31,001 and levied additional tax amounting to 
Rs. 1,856-11-0 in respect of the sment year 1923-24. The 
notice’ of demand was served on the assessees on 13th March, 
1925. They then filed a petition before the Income-tax 
Officer under S. 27 of the Act, and alleged that the notice, 
required to be given under S. 34 of the Income-tax Act, had 
not been served on them. When it was pointed out to them 
that a notice was issued and was served on their representative, 
Erachan Nair, they maintained that their representative did 
not bring it to their notice and that as Erachan Nair was not 
an atithorised agent the notice served on him did not amount 
to a valid service. Erachan Nair was then examined by the 
Income-tax Officer. He admitted having signed an ‘acknowledg- 
ment bit explained that he was under ‘the impression that the 
signature obtained from him was in token of his having prepar- 
ed statements from accounts for the assessment of the year 
1924.25. The signature obtained from the refresentative 
was in a printed acknowledgment slip which recited “ received 
Income-tax notice form 10 and 11 (S. 34)”. The repre- 
sentative knew English and his explanation was obviously 
false. The clerk of the Income-tax Officer who handed over 
the notice under S. 34, was examined and he deposed that he 
personally gave the notice to Erachan Nair. On the evidence 
recotded the Income-tax Officer found that the nofice was serv- 
ed on Erachan Nair, that he was the person who was sent to 
represent the assessees in, their Income-tax proceedings and 
posed as their agent, service on him was valid service and that 
the petitioners were not prevented by sufficient cause from 
making the return. He accordingly dismissed the application 
under S. 27. A copy of his order is appended—Ex. A. 
Against this order the petitioners filed an appeal to the Assist- 
ant Commissioner under S. 30 of the Income-tax Act, and 
contended that the service of the notice on Erachan Nair was 
not valid ‘service as he was not their authoriséd agent. The 
Assistant Commissioner held that, though Erachan Nair’ was 
sent by the assessees to represent them ‘in their Tricoimé-tax 
proceedings “and the assessees had used him as their agent; he 
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was not formally authorised by them to act on their behalf 
and that the notice served on him was not valid. He there- 
fore cancelled the assessment made by the Income-tax Officer. 
A copy of his order is appended—Exhibit B. My predeces- 
sor (Mr. Strathie) who perused the records of this case was 
of opinion that, by dishonestly concealing their income in their 
return and suppressing the evidence of the accounts when call- 
ed for, the petitioners had evaded a large amount of tax in 
the first assessment and that fhe supplemental assessment start- 
ed under S. 34 of the Act Had been cancelled by the Assisstant 
Commissioner on a technical point. He therefore proposed 
to restore the assessment made by the Income-tax Officer in 
the exercise of the powers vested in him tinder S. 33 of the 
Income-tax Act. He issued a notice to the petitioners on 31st 
July, 1925, and called on them to show cause why he should 
not enhance the original assessment and also levy a penalty 
under S. 28 of the Income-tax Act. They responded to this 
notice through a vakil, and contended that S. 33 did not 
enable the Commissioner to take action and enhance the assess- 
ment after the expiry of one year from the end of the year 
for which the assessment was made. They also asked the 
Commissioner to refer this point for the decision of the High 
Court, They did not produce the accounts of the year 
1922-23 off the plea that they had been destroyed by fire. Nor 
did they examine Erachan Nair to prove their case that he did 
not communicate to them the notice issued under S. 34 of the 
Income-tax Act. Mr. Strathie was of opinion that S. 33 did 
not impose any time limit on his powers to proceed under that 
séction and that there was no need to refer any question of law 
to the High Court. He therefore enhanced the assessable in- 
come of the petitioners from Rs. 12,058 to Rs. 31,001, i.e., he 
restored the assessment made by the Income-tax Officer under 
S. 34 of the Act. At the same time he levied a penalty of 
Rs. 1,000 tinder S. 28 of the Act, as the assessees had conceal- 
ed particulars of their income in their original return. Copies 
of his orders under Ss. 33 and 28 of the Income-tax Act are 
appended—Exhibits C and D. 

© On the petitioners’ application under S. 45 of the Speci- 
fic -Relief Act, the High Court, has directed me to refer the 
following points for its decision. 
p ` (a) Whether a Commissioner is empowered by way of 
review or revision to impose the assessment and penalty levied 
by him by his order, dated 8th September, 1925, against the 
firm of Sheik Abdul Kadir Marakayar and Company. 
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(b) Whether in the circumstances of this case the 
powers of review under S. 33 of the Income-tax Act, 1922, 
could be exercised by the Commissioner with a view to re-open 
and enhance an assessment made under the old Income-tax Act 
of 1918. 

(c) Whether Ss. 33 and 28 of the Income-tax Act, 1922, 
are not controlled by the provisions of S. 34 of the same Act. 

(d) Whether the Commissioner in exercise of the powers 
under S. 33 can re-open and . an essessment more than 
one year Old and levy penalty under S. 28 in respect of such 
an assessment. ` 

I may be allowed to point out that the second question 
does not arise in this case as the assessment originally made by 
the Income-tax Officer (Revenue Divisional Officer), Palghat, 
was under the Income-tax Act, 1922, and not under the Act 
of 1918, as stated. The other questions really reduce them- 
selves to the single question whether the words “subject to the 
provisions of this Act” limit the powers of the Commissioner 
under S. 33 to cases not older than the year previous to that 
in which the revision is undertaken. , 

Before giving my opinion on,the above question I 
would request their Lordships to view the case from the 
following aspect. The notice required under S. 34 was issu- 
ed in the one year’s limit. An assessment was made and there 
was a petition made under S, 27. An appeal was preferred 
to the Assistant Commissioner against the order dismissing 
the petition under S. 27. In the course of the hearing of the 
appeal, it was held that there was a technical irregularity in the 
service of the notice. That being so, it is, I submit, possible 
to regard the Commissioner’s proceedngs as a cohtinuation of 
those of the Income-tax Offiger and to hold that action under 
S. 34 was taken within the period prescribed therein and that 
the Commissioner was merely rectifying a technical irregularity. 
If this view is correct the above question of law does not arise 
at all. 

On the question raised I am of opinion that S. 33 
does not limit the period in which the Commissioner can take 
action. The legislature while it has laid down a limit ef time 
within which subordinate <officers may take action under Ss. 3 
and 35 has specifically refrained from prescribing any su 
limit in the case of the Commissioner. The words “subject 
to the provisions of this Act” seem merely to mean that the 
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Commissioner in revising a case is bound by the ‘provisions of 
the Act regarding the computation of income, admussible deduc- 
tions, procedure etc., I do not consider that these words can bear 
a wider interpretation. It would have been very easy for 

the Legislature to prescribe a limit of time had it wished to do 
so. l submit that the Act should be’ literally interpretted 
and that in the absence of a time limit imposed toidem verbis. 
The Court should not be swayed by any suggestion that the 
exercise of powers unlimitedfin point of time’is contrary to 
natural justice. It appears to me moreover that there is noth- 
ing unreasonable in these wide powers being given to the Com- 
missioner. In India the power of review given to-the lower 
officers is rigidly restricted to one year, whereas in England, 
any Officer of the Revenue staff may revise assessments with- 
in six years. The power of revision being restricted in India 
to the Commissioner, it is but natural that that power should be 
unlimited with regard to time especially as in India there is 
far more scope for incorrect assessments than there is in 
England. It has to be remembered that the Commissioner is 
a busy officer and it is*physically impossible for him to revise 
more than a very limited number of cases. Action was only 
taken “in the present case, because the proceedings before the 
Assistant Commissioner had- just terminated and because the 
Commissioner was of opinion that the assessees had escaped pro- 
per assessment. The action of the Commissioner is subject to 
the control of the Central Board of Revenue. There is there- 
fore yo danger whatever of the Commissioner’s powers being 
abused. On the other hand it appears to me eminently reason- 
able that the Commissioner, who is the supreme executive 
authority referred to in the Act, should have unlimited powers 
to rectify at his discretion mistakes which come to his notice, 
even though more than a year may have elapsed since the year 
to which the assessments relate. The imposition of a time 
limit would of course operate both ways, and might compel a 
Commissioner to withhold relief where justice requires that it 
should be given. As the grounds for holding that the legislature 
have by implication limited the Commissioner’s powers to one 
year are very slight, it may be permissible to assume that those 
tesponsible for the passing of the Act, undoubtedly, did not 
intend that any limit should be imposed. With reference to 
the wording of the first question put to me I wish to. make it 
clear that I do not claim power for the Commissioner to initiate 
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proceedings otherwise than under S. 34 for the assessment of 
income in regard to which no previous proceedings have been 
taken by his subordinates. It is not usual for a Commis- 
sioner to initiate assessment proceeedings at all nor has he as 
Commissioner the power to do so and a Commissioner who 
exercised the powers of an Income-tax Officer by starting assess- 
ment proceedings or who directed any officer subordinate to 
him to start any such proceedings absolutely de novo would no 
doubt be controlled by the time limit prescribed in S. 34. But 
in this case the action taken by the Gommissioner was not taken 
in exercise of the powers of the Income-tax Officer but in exer- 
cise of the powers explicitly conferred on the Commissioner by 
S. 33. There was no question of starting assessment proceed- 
ings de novo. The Commissioner’s order was passed by way 
of revision.or review of the proceedings previously taken by the 
Income-tax Officer and the Assistant Commissioner. It was 
not an assessment proceeding and cannot properly be described 
as such merely because it re-instated the assessment imposed in 
due time by the Income-tax Officer under S. 34. In my 
opinion it does not fall under S. 34, nor ne S. 34 any applica- 
tion to it. 

Regarding the legality of the penalty imposed under S. 28, 
I am of opinion that this depends entirely on whether the Côm- 
missioner had power to review the case under 5. 33° The 
penalty.was imposed in the course of the proceedings under S. 3 
and was lawful if those proceedings were lawful. = 


M. Patanjali Sastri for the referring officer. 
Vere Mocket for Basheer Ahmad Sayeed for assessees 
The judgment of the Court was delivered by 


Srinivasa Atyangar, J. — By order of this Court, dated 
the 9th day of November, 1925, the Commissioner of Income- 
tax has referred for the decision of this Court the following 
questions: 

(a) Whether a Commissioner is empowered by way of review or 
tevision to impose the assessment and penalty levied by him by his order, 
dated 8th September, 1925, against the firm of Sheikh Abdul Khader 
Marakeyar and Company; 

(b) Whether in the circumstances of this case the powers of rc- 
view under S. 33 of the Income-tax Act, 1922, could be exercised by the 
Commissioner with a view to r@open and enhance an assessment made 
under the old Income-tax Act of 1918; 

(c) Whether Ss. 33 and 28 of the Income-tax Act, 1922, are not 
controlled by the provisions of S. 34 of the same Act; 


R—39 


Srinivasa 
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(d) Whether the Commissioner in exercise of the powers under 
S. 33 can re-open and enhance an assessment more than one year old and 
levy penalty under S. 28 in respect of such an assessment. 

All the facts necessary for the reference have been set 
out in the letter of reference to this Court and for purposes 
of the answer the facts may be briefly set out. 


A firm called Messrs. Sheikh Abdul Khader Marakayar 
and Company who were: liable to pay income-tax for the 
assessment year 1923-24 ed on the accounts for the year 
1922-23 escaped income- on a portion of their income by 
reason of certain sources of their income being withheld. 
Under the provisions of S. 34 of the Income-tax Act XI of 
1922 the Income-tax Officer was entitled to proceed before 
the end of year 192425 to re-assess such income. It is 
admitted that. action- was taken by the Income-tax Officer 
under S. 34 of the Act and notice also issued before the 31st 
of March, 1925. As the assessees did not make any res- 
ponse to the notice, the Income-tax Officer proceeded to re- 
assess and as the result thereof an additional tax amounting 
to Rs.. 1,856-11-0 was imposed on the assessees. The notice 
of demand was servéd on them on the 13th of March, 1925. 
The assessees thereupon filed before’ the Income-tax Officer 
a petition under S. 27 of the Act on flie ground that the 
original enotice of re-assessment had not been properly served 
on them, but the Income-tax Officer dismissed that petition 
holding that there was proper service. 


The petitioner thereupon filed an appeal to the Assistant 
Commissioner and he set aside the order of re-assessment 
holding that there has been no valid service of the notice ot 
re-assessment. What is required to be done under S. 44 of 
the Act to entitle the Incometax Officer to re-start proced- 
ings and re-assess the parties is the service of a notice of such 
assessment according to the prescribed form. 


Thus, after the order of the Assistant Commissioner in 
appeal setting aside the order of re-assessment made by the 
Income-tax Officer, there- was an end of all the proceedings 
lawfully started for re-assessment. It was thereupon that 
the Commissioner of Income-tax purported to take proceedings 
under S. 33 of fhe Act. -That section enables the Commis- 
sioner of his own motion to call for the records of any pro- 
ceeding under the Act and after any enquiry to pass subject to 
the provisions of the Act such orders as he thinks ht. Though 
this is called “the power of review” in the marginal note to the 
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section, it is clear that the real jurisdiction given under this 
section is not by way of review but by way of what is generally 


known as revision or superintendence. Proceeding under 
that section in effect what the Commissioner said and did was 
really this: 


“The Income-tax Officer started proceedings under S. 34 and re- 
assessed the parties, but the order of re-assessment was set aside by the 
Assistant Commissioner on appeal on the ground that there had been no 
proper service of notice. I will assume that there was no proper ser- 
vice of notice, but as the Income-tax dhcer really commenced proceed- 
ings, I shall under S. 33 take up that proceeding at the stage at which 
it was left and proceed to re-assess the parties by virtue of the powers 
vested in me of revision under S. 33 of the Act”. 

On these facts, the first question (Question A) which is 
the general question, has to be answered only on the result 
of the answers to the other questions. 


Question (b) as pointed out by the Commissioner does 
not arise, because it appears to have been raised on a misappre- 
hension that the proceedings sought to be reviewed were pro- 
ceedings that had been taken not under the present Act, namely 
the Act of 1922, but under the old Act of 1918. But it has 
been pointed out that the proceedings were taken only under 
the new Act. The question therefore does not arise, or 
require to be answered. r 

Then as regards Question (c) which is as follows: 

_ “Whether Ss. 33 and 28 of the Income-tax Act, 1922, are not con- 
trolled by the provisions of S. 34 of the same Act”. 

Taking S. 33 first, generally speaking no doubt every 
section in an enactment is in a sense subject to 'every other 
section in the enactment or in other words all the sections have 
to be read together. But it will not be correct to say that 
S. 33 of the Act is in any other sense controlled by the provi- 
sions of S. 34 of the same Act. If there was a proceeding 
under S. 34 of the Act, that would undoubtedly be a proceed- 
ing which is capable of being revised under S. 33 by the Com- 
missioner. - It will therefore not be quite correct to say that 
S. 33 is controlled by the provisions of S. 34. But S. 33 
also speaks of the Commissioner making such orders as he 
thinks fit only subject to the provisions of ghe Act. That 
expression clearly indicates that the power of the Commissioner 
to pass such orders as he thifiks fit on revision is subject to the 
provisions of the Act. In other words, though the section 
says that the Commissioner may pass such orders as he thinks 
fit, the section indicates that the orders to be passed by him 
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must be in accordance with the provisions of the Act and 
should not contravene such provisions. What then is the 
nature and scope of the power of the Commissioner to make 
any such re-assessment as he has done in this case? The 
power to reassess is given expressly only by S. 34 and that 
section prescribes the condition precedent to any such valid 
re-assessment, the condition precedent being service within one 
vear of a proper notice on the assessee giving notice of the 
intention on the part of thẹ Income-tax Officer to re-assess. 
The power of re-assessment is given in express terms only to 
the Income-tax Officer and not to any other Officer, the 
Assistant Commissioner or the Commissioner. If it was 
intended by the Legislature that the Commissioner or the 
Assistant Commissioner should also have similar powers, there 
is no reason why all of them should not have been mentioned 
as in the case of S. 28. When itis a question of re-open- 
ing an assessment already completed and when the Statute 
prescribes the particular mode in which alone re-assessment 
can be effected, it is clear that the condition should be rigidly 
observed before the power is purported to be exercised. 

Though in the letter of reference it is admitted that the 
Commissioner of Income-tax would not generally initiate 
either agsessment or reassessment proceedings, still it is claim- 
ed that as a matter of law he has the right to do so. 

Having regard therefore to the terms of Sec. 34, it is im- 
possible to recognise ‘the right of the Commissioner to initiate 
any such proceedings. It may well be that no such right was 
expressly given to the Commissioner or even to the Assisstant 
Commissioner because they can always by an official direction 
require the Income-tax Officer to take such proceedings; and 
further under S. 33 the Commissioner has the power to revise 
any proceedings by the Income-tax Officer. 

` Thus from the scheme of the Act it would be clear that it 
is the Income-tax Officer alone that can initiate re-assessment 
proceedings. But if the Income-fax Officer should make a 
tnistake and after having started re-assessment proceedings fail 
to re-assess the parties, the proceedings of the Income-tax Officer 
would undoubtedly be open to revision by the Commissioner 
under S. 33 and he may thereupon pass any order as he thinks 
fit? But it must be borne in mind that the condition precedent 
to this exercise of the power of re-assessment is the proper ser- 
vice’ of notice indicated in S. 34. We may even go fitrther 
and indicate that in this Very case although the Assisstant 
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Commissioner set aside the order of re-assessment made 
by the Income-tax Officer on the view that the Assistant 
Commissioner took of the validity of the service of the notice, 
it was still open to the Commissioner under Section 33 to re- 
vise that order of the Assistant Commissioner, set it aside and 
restore the order of the Income-tax Officer. But this was not 
what was done or even purported to be done. 

The Commissioner for purposes of his order of re-assessment 
assumed that the order of the Aggisstant Commissioner regard- 
ing the validity of the-service of the first notice was right and 
proper, and that finding has not heen set aside. 

The question then resolves itself into whether in the 
absence of service of notice within the year as indicated in 
S. 34, it is open to the Commissioner to serve another notice 
after the lapse of the year and seek to re-assess the parties. 
It seems to me having regard to the scheme of the Act that the 
condition precedent for re-assessment being the service of the 
notice as indicated in S. 34 and such service of notice not having 
been effected according to the findings, the Commissioner hai 
no right to initiate further or fresh psoceedings for re-assess- 
‘ment: The power of revision given in S. 33 is a power 
merely of revision and such powers cannot be regarded ag bemg 
larger than the powers of a Court of Appeal. ¢ therefore 
follows that so long as the Commissioner did not in revision, 
seek to set aside the finding of the order of the Assistant Com- 
missioner with reference to the service of the notice, it follows 
we must proceed on the footing that there had been no valid 
service of notice within the time under S. 34 of the Aet and 
that therefore the condition precedent for re-assessment has 
not been satisfied or complied with. . 

We find it absolutely impossible to agree to the extrava- 
gant claim actually put forward in the letter of reference that 
without any limitation as to time the Commissioner under the 
powers of S. 33 might, at any time in respect of any matter, 
pass any order he thinks fit, and that the Court has no right 
to interfere with the same. Obviously, even though no limi- 
tation of time is prescribed for interference by way of revi- 
sion under S. 33, the Court would almost always incline in 
favour of taking the view that such exercise of power should 
be within a reasonable time of the proceeding sought to be re- 
vised, reasonable time being computed by the Court -having 
regard -to all the other provisions of the Act, to the facts of 
the particular case and the special features, if any, in it. 


Srinivasa 
Alyangar, J. 
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Under the revisional powers, it is clear. that the authority 
revising can only do that which the original authority could 
have done or ought to have done. If ex concessis there had 
been no valid service of notice of re-assessment within the year 
prescribed by S. 34 and therefore the Income-tax Officer had ~ 
no power to re-assess after the expiry of one year, ‘it seems 
impossible to agree to the contention that under S. 33 exercis- 
ing the powers of revision the Commissioner. could do what 
the Income-tax Officer c not possibly have done. The 
very terms of S. 33 of the Act would seem clearly to indicate 
that the order passed by the Commissioner is only by way of 
revision and limited to what could or ought to have been done 
by the authority whose proceeding is revised. The proceed- 
ing sought to be revised by the Commissioner on which the 
order of re-assessment has been made by him, could be re- 
garded at the stage at which it was taken up by the Commis- 
sioner, only as a resolution by him to proceed under S. 34 and 
a mere resolution by him without the service of the notice 
would not be effective or sufficient to give him the power of 
re-assessment. We are therefore of the opinion that for pur- 
poses of initiating proteedings of re-assessment, S. 33 of the 
Act is subject to the provisions of S. 34 of the Act and that 
the Commissioner has no right of initiating or independently 
starting retassessment proceedings. This answer however as 
indicated already, does not deny to the Commissioner, if he had 
chosen or thought fit to exercise it, the power to revise and set 
aside the order of the Assistant Commissioner and his finding 
with regard ta the service of the notice. l 


` Then with regard to S. 28 and the question whether that 
section also ig controlled by the provisions of :S.'34, it must be, 
to begin with, observed that the power to levy penalty under 
S. 28 is said to be, if in the course of any proceedings under 
this Act the Officer is satisfied that an assessee has concealed 
the particulars of income, etc. There can be no doubt what- 
ever that if the Commissioner had the power of re-assessing 
or initiating or starting re-assessment proceedings, that would 
have been a proper proceeding under the Act and if in the 
course thereof it was clear to him that the party was guilty of the 
concealment of income referred to in S. 28, he might have 
levied a penalty. g 
If there had been a proper order with regard to re-assess- 
ment which was being revised by the Commissioner, there 
might be said to be a proceeding in the course of which it was 
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open to him to discover the concealment and levy the penalty. 
In the present case the Commissioner was not really exercising 
the powers of revision but was purporting to initiate and start 
independent proceedings. | If he had no right to initiate or 
start independent proceedings, it follows that anything done by 
the Commissioner with reference to it cannot be regarded as 
a proceeding under the Act. If there is no proceeding under 
the Act, there is no room for anything being discovered in the 
course of such proceeding. But the question propounded is 
whether S. 28 of the -Act is coltrolled by the provisions of 
S. 34 of the Act and we do not see how it can be said that 
S. 28 is controlled by S. 34. But if what was intended by 
the question should be, whether in respect of re-assessment 
proceedings, such proceedings should properly have originated 
by service of notice under S. 34 of the Act before any action 
can be taken under S. 28, it seems to us that re-assessment pro- 
ceedings under S. 34 should have been started before the 
power to levy penalty under S. 28 is exercised. In the pre- 
sent case the Commissioner has undoubtedly levied penalty 
only purporting to exercise powers of re-assessment, but if he 
had no power of re-assessment it follows that there could also 
be no power to levy penalty. . 


Question (d) so far as the present case is concerned, has 
also been answered in the course of the answer to êc). But 
the language of this question leaves also much to be desired. 
If by the expression “ assessment more than an year old” is 
meant re-assessment proceedings under S. 34 after the end of 
the year following the year of assessment, then proceedings 
by way of re-assessment under S. 34 are not clearly open to the 
Commissioner. But so far as any assessment made by the 
subordinate officer is concerned, there is nothirk in S. 33 
which prevents the Commissioner from enhancing the assess- 
ment made on the materials available. 


As regards the power to levy a penalty referred to in this 
question, it also follows that such a power cannot be exercised, 
as in re-assessment proceedings, if proceedings by way ^f re- 
assessment have not been properly commenced. But if on 
the materials with reference to any’ original assessment itself 
it should on revision appear to the _Comrnissioner that there 
has been any .concealment within the meaning of 5. 28, then 
S. 33 would undoubtedly” empower him to levy penalty. ° 


Finally, passing on to question (a), it follows from the 
answers already given to the other questions that what the 
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Commissioner has purported to do was not to revise the order 
of the Assistant Commissioner and set aside bis finding and 
order with regard to the service of notice and that, therefore, 
as there was no proper service of the notice under S. 34 of th: 
Act, no re-assessment proceedings could have been taken by the 
Income-tax Officer and that the Commissioner of Income-tax 
has no right to initiate or start such independent proceedings 
himself. It also follows that the penalty levied by him which 
would have been proper, if he had the power of initiating or 
starting independent proce was also wrong. 


The assessees will have their costs of this reference 
Rs. 300 (Rupees Three hundred) inclusive of the costs of the 
Original Application to direct the reference. 


A.S. V. Reference answered. 





. ÎN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justick DEvAposs. 


Sheik Dawood and twp others”... Appellants* in Cri. 
App. No. 103 of 1927 and 
Petrs. in Cri. R. C. No. 51 

of 1927. 


e 
` uN 


V. 


Velayuda Semmanotti and ten i 
others Pend Respondents in both (Peirs.). 


Criminal Procedure Code, S. 517—Property regarding which offence has 
been Committed’—Meaning of—Forcible attempt to take away boats and. 
nets from fishermen—Rioting—Murder in the course of rioting—Sesstons 
Judge irying purder cose—Jwrisdiction to pass orders regarding delivery 
of boats and nets—Persons mot appearing in lower court to contest applica- 
tion for delivery—If can complain of want of notice in the appellate Couri. 

Certain Muhammadans attempted to take away forcibly from the fisher- 
men boats and nets which, they said, they were entitled to take inasmuch as 
the fishermen did not act up to the terms of the contract between the 
fishermen and the Mubammadans, This attempt started a quarrel and 
there was a very serious rioting. Murder of one of the Muhammadans 
was committed in the course of the rioting and the Sessions Judge who 
tried the murder case came to the conclusion that the attempt to take posses- 
sion of the boats and gets was the occasion which gave rise to the qnarrel 
which ultimately ended in the murder of one of the Muhammadans and 
passed an order that the boats and nets should be delivered to the fishermen, 





*Crl. Appeal No. 103 of 1927 and 21st October, 1927. 
Cri. R. C. No. 51 of 1927— 
Cri. R. P. No. 44 of 1997. 
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setting aside the previous order of the Sub-divisional Magistrate 
which directed them to be delivered to the Muhammadans. 

Held, (on revision) that the Sessions Judge was perfectly justified 
in interfering with the wrong order of the Sub-divisional Magistrate and 
had jurisdiction to pass the order. 

The clause “property regarding which an offence has been committed” 
in S. 517 of the Criminal Procedure Code includes moveable property 
regarding the possession of which a quarrel is begun or a riot is begun, 
whatever may be ihe offence that might, ultimately be committed in the 
course of the quarrel or fight. 

Where only one of the three Muhdmmadans appeared before the Sub- 
divisional Magistrate and opposed the application of the fishermen for 
delivery of the boats and nets under S. 517 of the Criminal Procedure 
Code, the other two Muhammadans are not entitled to complain that they 
were not served with notice of the proceedings before the Sessions Judge 
who constituted the appellate Court. 

Appeal against and petition under Ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying the High Court, 
to revise the order of the Court of the Sessions of the West 
Tanjore Division, dated 11th January, 1927, in Crl. Mis. Pet. 
No. 18 of 1926 (L. Dis. Ref. on P. R. C. No. 3 of 1926, 
Sub-divisional Magistrate, Pattukotta) . 

K. S. Jayarama Atyor and S.° Nagaraja Atyar for 
appellants. 

Dr. Swaminathan, Counsel, for M. Ranganatha Sastri, 
for respondents in Crl. R. C. No. 51 of 1927. ° 

The Public Prosecutor on behalf of the Crown in both 
the cases. 

The Court delivered the following 

JUDGMENT .—This is an application to revise the order of 
the Sessions Judge of West Tanjore, setting aside the order 
of the Sub-divisional Magistrate with regard ta, the disposal 
of boats and nets. 

The contention of Mr. Jayarama Aiyar for the petitioners 
is that the Sessions Judge had no jurisdiction to pass the order 
as he did not enquire irto the case himself and as au appellate 
Court he was not justified in interfering with the order of the 
lower court. The Sub-divisional Magistrateof Pattukotta 
passed an order on 19th September, 1926, with regard to thé 
boats and nets directing that they be delivered to the fishermen. 
On 5th November, 1926, in modification of the previous order 
he passed another order. that the boats and nets should be 
delivered ‘to the Muhammadans. 

The question for consideration is whether the order of the 
Magistrate, dated 5th November, 1926, was proper or improper. 

R—40 


Shak 
Dewood - 
v. 
Velayuda 
Semmanotti 
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That was the order that was set aside by the Sessions Judge. 
The contention of Mr. Jayarama Aiyar. is that there was no 
offence committed regarding the boats and nets and therefore 
S. 517 is not applicable to the case. The first clause of S. 517 
runs thus : 

_ “When an enquiry or a tnal in any Criminal Court is concluded, the 
court may make such order as it thinks fit for the disposal by destruction, 
confiscation, or delivery to any person claiming to be entitled to possession 
thereof or otherwise of any property or document produced before it or 
in its custody or regarding which gany oftence appear to have been com- 
mitted, or which has been used for the commission of any offence”. 

The case tried by the Sessions Judge was one of murder, 
but the murder was committed in the course of a very serious 
rioting. The origin of the rioting was the attempt of the 
Muhammadans to take away from the fishermen boats and nets 
which they said they were entitled to take inasmuch as the fisher- 
men did not act up to the terms of the contract between the 
fishermen and the Muhammadans. P. W. 11 who was examined 
by the Sub-divisional Magistrate during the preliminary enquiry 
stated as follows :— 

“Some fifty or sixty fishermen were there drawing nets and drying 
them up. We asked them for our nets afd boats. Accused 2 and others 
said ‘where are your boats and nets, what money do you ask’. Accused 
3 did not answer me. Hasana Lubbai then said “If you do not return 
the tackle today, I shall see how you fish to-morrow in the sea”. Accused 
2 and 3 then incited accused 1 to cut. The learned Sessions Judge who tried 
the murder case observes in paragraph 18 of his judgment : ‘P. Ws. 5, 6, 7, 
10, 11 and 13 went there to assist the Muhammadans. I have no doubt 
that it was the Muhammadans that went to sea-shore to pick up a quarrel 
and to,take away the nets and boats from the fishermen forcibly. They 
ulso took some pariahs and pallas to help them”. 


The finding pf the learned Judge as supported by the evidence 
of P. W. 1 was that the attempt of the Muhammadans to take 
away forcibly from the fishermen boats, nets and tackle started 
the quarrel. That being so, the question is whether the clatise 
‘regarding which an offence has been committed’ governs the 
case or not. I am satisfied that the meaning of the clause 
‘regarding which an offence has been committed’ includes move- 
able property regarding the possession of which a quarrel is 
begun or a riot is begun whatever may be the offence that might 
ultimately be commftted in the course of the quarrel or fight. 
Mr. Jayarama Aiyar’s contention is that there is no finding by 
fie learned Judge that the boats were actually the subject of 
an offence. Reading the order of the learned Sessions Judge 
as.a whole, I am satisfied that he came to the conclusion that 


` 
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the attempts to take possession of the boats and nets and tackle 
was the occasion which gave rise to the quarrel which ultimately 
ended in the murder of one of the Muhammadans, for, at page 
6 he says : 

“The merchants who had no possession appear to have taken the law 
into their own hands and wanted to take away the boats and nets by 
force without going to a civil court. This led to rioting and assault which 
culminated unfortunately in the death of one Muhammadan”, 

Seeing that there is this clear finding, the learned Sessions Judge 
was perfectly justified in inter fering with the wrong order of the 
Magistrate. passed on 15th November, 1926. 

Another point raised by Mr. Jayarama Aiyar is that two 
of the Muhammadans had no notice of these proceedings. It 
appears that only one of the three Muhammadans appeared be- 
fore the Divisional Magistrate and opposed the application of 
the fishermen. That man was served with a notice hy the 
Sessions Court. When a person does not choose to appear be- 
fore the lower court in an enquiry, he is not entitled to complain 
that he had not been served with notice of the proceedings in the 
Appellate Court. against the order of the lower court. ‘he 
police seem to have handed over the boats to certain Muham- 
madans on taking Muchilikas. That would not give any right 
to the person in whose custody the boats were left to contest the 
right of the fishermen to the boats. I therefore decline to inter- 
fere with the order of the lower court and dismiss the appeal. 

The order of the Sessions Judge will be given effect 1o». 

N. S. Appeal and Revn. Petn. dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE DrEvaposs. 


Manager, Krishna Vinodha Sabha, . 
C. Cunniah & Co. .. Petitioner* (Accused). 
Madras City Police Act (III of 1888), S. 76—License to drive a bus— 
Contravention of conditis of—Licensee’s liability to conviction for—Bus 
driven through prohibited streets by servant of licensee and not by licensee 
himself—E fect. 
A person who obtains a license to drive a bus for a particular purpose 
is liable to conviction under S. 76 of Act II of 1888 in case the condi- 
tions of the license are contravened The fact thaf he did not himself 
drive the bus through prohibited streets, and that it was driven by his ser- 
vant does not affect his liability to be convicted urfder the section. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the 3rd Presidency Magistrate of the Court of the Presidency 


a ee abangan e adate a 


*C1 R. C. No. 401 of 1927, 14th October, 1927. 


Shelk. 
Dawood 
v. - 
Velayuda 
Semmanottl. 


C. Canniah 
Company, 
In te. 


C. Cunniah 


Company, 
Imre. 


Glridhara- 
does 
Company 


v. 
App adural. 
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Magistrates, Georgetown, Madras, in C. C. No. 4712 of 1927. 

N. S. Srinivasa Atyar for S. Satyamurthi Atyar for 
petitioner. ` 

P. Govtnda Menon for the Crown Prosecutor .on behalf 
of the Crown. 

The Court made the following. 

ORDER :—The only point urged in this case is that the 
manager of the theatre whb did not drive the bus through the 
prohibited ‘streets should not have been convicted but that the 
man who actually drove the bus should have been convicted, ‘as 
S. 76 (Act III of 1888) contemplates only the conviction of the 
person who actually contravenes the conditions in the license. 
I am unable to accept this contention. In this case the license 
was given for going in a bus with music for the pur- 
pose of distributing handbills and that license was 
given olny for one day between 6 a. M. and 6 P. m. 
The license was given to the petitioner. The mere fact that he 
asked his servant to drive the bus would not in any way ex- 
onerate him from the conditions of the license. It is not 
necessary that he should actually go in the bus himself in order 
to make him liable under S. 76. When the license obtained is 
for a particular purpose and the currency-of the Iicense is only 
for “a short time, if the person who obtains license does 
not himself drive the bus but makes his servant go through pro- 
hibjted streets, he is as much liable as the man who drives the 
bus, ‘because the -servant is only the hand by which the act is 
done. In this view of S. 76 I think the conviction of the 
petitioner. is right. I dismiss the petition. 

A. S. V. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 
. PRESENT :—Mr. Justice MADHAVAN Narr AND. MB. 
JUSTICE JACKSON. 

Giridharadoss Company, Proprietors, 
Sowcar Lodd Govindass Krishna- 

. doss and four others ... Appellants* in all the 

a Appeals. (Petrs.-Plfs.) 

v. 
Para Appadurai aifd others ... Respondents (Respts.-Defts.) 


*Décree—Consiruction—Payment to be, made before a specified date 
“und eviction of defendant in defaxli—Provision for—Acceptance of pay 
ment mode after date fixed—Effect on plaintiffs’ right to evict defendant 





TIBA LA. A. O. Nos, 125 to 140 of 1924. - 6th September, 1927. 
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—Forfeiture—Relief against—Power of Court in case of decree which is 
not by consent. 

The decree in a suit by landlords against their tenant, after directing 
the defendant to pay rent to the plaintiffs, mesne profits,.and costs, stated 
in paragraph 4, “that if the defendant pays plaintiffs the arrears of rent 
together with interest at 6 per cent per annum and costs in both courts 
on or before 20th February, 1920, he be relieved as against forfeiture, and 
in case of default the defendant be evicted and the plaintiffs be put in pos- 
session of the respective-land”’. The defendant paid his dues under the 


decree after 20th February, 1920, and the plaintiffs accepted the payment.. 


Nevertheless the plaintiffs applied for orcing terms of the decree and 
getting possession of the property on the ground that the defendant had 
defaulted to pay on or before 20th February, 1920. 


Held that, on-the right construction of the decree, the acceptance of 
the payment made after 20th February, 1920, was no bar to the plaintiffs’ 
might to proceed with their application, and that,. inasmuch as the defend- 
ant had defaulted in making the payment, clause 4 of the decree should 
Le given effect to. 


Relief against forfeiture cannot be granted in connection with decrees 
other than consent decrees. 

Appeals against the orders of the District Court of North 
Arcot in Appeal Suits Nos. 210, 213 to 218, 222, 225, 229, 
231 to 233, 235, 239 and 245 of 1923, preferred respectively 
against the orders of the Court of the District Munsif of 
Ranipet in Execution Petitions Nos. 63, 66, 68, 69, 70, 72, 73, 
77, 88, 103, 105, 107, 108, 110, 117 and 132 of 1922 in O. S. 
Nos. 437, 443, 446, 447, 449, 456, 459, 470, 445,°438. 477, 
481, 482, 484, 490 and 455 of 1917, respectively. er 

A. C Sampath Atyangar for appellants. 

S. A. Seshadri for respondents. 

These appeals coming on for hearing on 8th de asahan 
1926, the Court (Krishnan, J.) delivered the following 

JUDGMENT :—The learned District Judge is Jn error in 
thinking that a provision for forfeiture for non-payment in a 
decree can be relieved against unless the-decree is a consent 
decree. It will be found in all cases where relief has been 
granted, the decrees were consent decrees. On account of 
this error I am unable to accept the District Judges judg: 
ment in these cases. 

But before disposing of these cases finally, I must call 
for a finding by the lower appellate court in each of the appeals 
before me on the following points: ss 


» “Whether any moneys were due, if so, how much, by the tenant or 
tenants on 20th February, 1920, under clause (4) of the decree (in A. S 
No._49 of 1919 on the file of the Court of the Temporary Subordinate 
Judge. of Vellore) and when, if at all, such sums were paid by the tenants 
tita court or. to the hindlords - Plainfiffs have ‘filed a lst. Schédulé : A, 


Girtdhara-- 
doss 
Company 
v. 
Appadarai. 


Giridhara- 
do»s 
Company 


IR. 
AppPadujal. 
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with an affidavit setting forth this amount, the correctness of which will 
however have to be tested. In construing the words “arrears of rent” 
in clause (4) of the decree, they will be taken to include rent for faslis 
1324 to 1326 with mesne profits or damages claimed in the shape of rent 
as clause (1) of the decree puts it for any portion of these faslis”. 

Findings will be submitted in four weeks. Time allowed 
for objections is seven days. 

In compliance with the order contained in the above judg- 
ment the District Judge of North Arcot at Vellore submitted 
the following a 


Finpinc :—The following are the amounts due by the ten- 
ants. on 20—-2—1920. 


Rs. A. P. 
A. S. No. 210 of 23 m 35 810 
7 213 of 23 eae 17 14 0 
5 214 of 23 P 87 13 8 
A 215 of 23 et 54 0 3 
+s 216 of 23 Ri 51 111 
A 217 of 23 oe 79 8 9 
B; 218 of 23 ... 20610 3 
Pis 222 of °23 ee 0 3 3 
i 225 of 23 ... 100 14 8 
e, 229 of 23 ... 11911 2 
„ ° ~ 231 of 23 : sig? We 
or 232 of 23 te ale rian, OS 
Y 233 of 23 on 45 9 3 
5 235 of 23 re 10 211 
z 239 of 23 ey 17 4 4 
T a 245 of 23 ... 16 2 6 


; 2. Notes to the above.— 


\ 

(a) . Pleader for appellants at first wished to include 
amounts due for faslis later than 1326. I ruled that the 
High Court’s order of remand excluded these, and he did not 
press this point any further. 

(6) With reference to A. S. Nos. 222, 231 and 
232 there appears to have been a statement put in (though 
not exhibited) in the prior proceedings by pleader for appel- 
lant in which the respondents in those appeals are said to 
have made payments on 23rd February, 1920. The entries 
were signed by pleader for the respondents in token of their 
correctness. He now says that he was mistaken and that 
payments were made before 20th- February, 1920. Both 
pleaders agreed naturally to abide by the evidence of the 
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challans. The challans show that payment by these three 
respondents was made on 19th February, 1920. 


3. The dates and amounts of payment by the respondents 
in the other appeals are as follows: < 


Rs. A. P. 
A. S. No. 210 of 23 23-2-20. 36 0 0 
5 213 of 23 Do. 20 0 0 
3 214 of 23 Do. 87 0 0 
i. 215 of 23 Do. 59 0 0 
$ 216 of 23 Do. 50 0 0 
ù 217 of 23 Do. 67 0 0 
j 218 of 23 11-12-22. 206 10 3 
4 225 of 23 24-2-20. 94 0 0 
5, 229 of 23 23-2-20. 125 0 0 
55 233 of 23 31-1-21. 45 0 0 
i 235 of 23 23-2-20. 8 8 0 
y 239 of 23 Do. 15.0 0 
p 245 of 23 24-2-20. 163 0 0 


4. As explained in para. 2 the findings herewith submitted 
are agreed upon by both sides. g 

These appeals against appellate orders coming on for final 
hearing on 5th and 6th September, 1927, after the return of the 
above findings of the lower appellate court upon the issue referr- 
ed by this court for trial, the court (Madhavan Nair and 
Jackson, JJ.) delivered the following 


JUDGMENT :—These appeals arise out of applications filed 
by ‘landholders for enforcing the terms of a decree fixing a 
certain time for payments and ordering eviction of the tenants 
from the land in default of payments within that time. The 
decree that is sought to be executted, decree in A. S. No. 49 of 
1919, Temporary Sub-Court, Vellore, after directing the de 
fendant to pay rent to the plaintiffs mesne profits and costs, in 
paragraph 4 stated “that, if the defendant pays plaintiffs the 
arrears of rent together with interest at 6 per cent per annum 
“and costs in both courts on or before 20th February, 1920, he be 
relieved as against forfeiture and, in case of default, the 
defendant be evicted and the plaintiffs be put in possession 
of the respective land”. The respondents before us not ħav- 
ing paid their dues under the decree before the 20th of Febru- 
ary, 1920, the plaintiffs applied for enforcing the terms and get-” 
ting possession of the property. It has now been found by 
the lower courts that the payments made by the respondents 
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were after the specified date, namely, 20th February, 1920. 
These payments were all accepted by the plaintiffs. The 
lower courts construing the decree as a consent decree allowed 
relief against forfeiture and dismissed the plaintiff’s applica- 
tions. It is now argued that since the decree is not a consent 
decree no relief against forfeiture can be granted. No deci- 
sion has been brought to our notice where relief against for- 
feiture has been granted, in connection with decrees other than 
consent decrees. The case in Krishna Rao v. Balvant (1) 
must be treated as a decisiof on the special facts of that case. 

The main argument on behalf of the-respondents is that 
the plaintiffs have already received money due to them under 
the decree and that therefore it is not open to them to proceed 
with these applications. On a construction of the decree we 
think it is open to the plaintiffs to enforce payment of the money 
even if the respondents did not pay, by resorting to. court. 
Therefore, the fact that they have received the amounts when 
paid by the respondents cannot be allowed to influence the deci- 
sion of the casc. It is undisputed that default has been made 
by the respondents. The plaintiffs are now asking that effect 
may be given to the” forfeiture clause in consequence of this 
default. A good deal was said on behalf of the respondents 
to ‘the effect that there was a delay in getting the decree from 
the court and within the limited time left to them they could 
not possibly have made the payments in time. If they were 
pressed for time, the obvious course for them was to resort to 
the court that passed the decree and get an extension of time. 
That they have not done. In the circumstances, the only con- 
clusion we can arrive at is that inasmuch as the defendants had 
defaulted in making the payments, clause 4 of the decree should 
be given effect to. Therefore, we would set aside the orders 
of the lower courts and ask the first court to take up the appli- 
cations on file and dispose of them according to law. The res- 
pondents will pay the appellants’ costs. 

We fix the fee at Rs. 15 in each case. It is not denied 
that.in three of the appeals (Appeals Nos. 132, 135 and 136) 
payments were made before the 20th of February, 1920; el 
are therefore dismissed.. 


ALS. Ve © Orders set aside and petitions remsited. 





1. (1925) 27 Bom. LR 678. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr. JUSTICE TIRUVENKATACHARIAR. 
Ramaswami Goundan and others ... Petitioners* (Petttioners- 


claimants ) 
v. 
Karuppa Mudali ... Respondent (Respondeni— 
Decree-holder) . 


Croll Procedure Code (V of 1908), D. 21, R. 58—Claim  petition— 
Inquiry ui—Scope of—Title to atiached property—Investigation of— 
Jurisdsctton—Clatmants found to be in Yossession on their oum accomt— 
Crder disallowing claim on strength of finding as to tttle—Jurisdiction— 
Setting aside of, i revision. 

Where, on a claim preferred under O. 21, R. 58 Civil Procedure 
Code, to properties attached as the properties of a deceased judgment- 
debtor, the Court found that the clumants, his brothers, were in posses- 
sion of the attached properties on their own account, but nevertheless 
rejected the claim on the ground that the deceased judgment-debtor and 
the claimants had been divided, that the title to the properties was in the 
deceased exclusively, and that on his death they came to his wife and 
daughters under a settlement made by him, held that the court exceeded 
its jurisdiction by trying questions of title to the property and deciding 
the claim on such findings and that its order must be set aside and the 
properties released from the attachment. s 

Petition under S. 115 of Act V of 1908, praying the 
High Court to revise the order of the Court of the District Mur- 
sif of Karur, dated 18th October, 1926, and passed ín E. A. 
No. 813 of 1926in E. P. No. 1061 of 1925 in O. S. No. 103 
of 1925. 

K. S. Jayorama Atyar for petitioners. 

N. Swaminadhen for respondent. 

The Court delivered the following 

JupcmMENT :—In execution of a money decree passed 
against the assets of one Nallasami Goundan deceaSed, the res- 
-pondent, decree-holder, attached some immoveable properties 
as the properties of the said-Nallasami Goundan. Thereupon 
the ‘petitioners preferred a claim under O. 21, R. 58, -alleging 
that the said properties are in their possession ‘on their own 
account and are not liable to be attached in execution of the 
decree against Nallasami Goundan. The District Munsif 
has dismissed their claim. In his order he finds in favour of 
the claimants that they were in possessioneof the properties 
attached, but he comes to the conclusion that the claim must 
be dismissed becduse upon the evidence adduced before him, 
he is satisfied that a prima facie title to the property in the 
judgment-debtor bas been made out. The decree-holters 


C. R. P. No. 210 of 1927, 22nd September, 1927. 
R—41 
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case was that the property belonged to Nallasami Goundan 
who had become divided from the claimants who are his bro- 
thers and that Nallasami Goundan settled his properties upon 
his wife and daughters as he was entitled to do. The claim- 
ants’ case on the other hand was that they and Nallasami 
Goundan were undivided and that the properties belonged to 
the joint family and on Nallasami Goundan’s death they became 
entitled to his interest alsa by survivorship and that the said 
properties are not therefore liable to be attached in execution 
of the decree. The DistricteMunsif has gone into those ques- 
tions which relate to the title to the property and decided them 
against the claimants and upon those findings he has disallowed 
the claim. ; 

“In my opinion the District Munsif has, in investigating the 
claim, entertained questions as to the title to the property 
attached which do not fall within the scope of the inquiry 
directed under O. 21, Rr. 59 to 61. In investigating the claim 
preferred by the claimants, the only questions which the Court 
is competent to consider are whether the property when it was 
attached was in the possession of the judgment-debtor as his 
own property; if such “property was in the possession of some 
other person, whether it was in his possession in trust for the 
judgment-debtor,,or in the claimant’s occupation as the tenant, 
of the judgment-debtor. In this case it is not upon any of these 
grounds that the claim has been disallowed, but it is upon the 
finding that the title to the properties was in Nallasami Goundan 
exclusively and on his death the properties have come to his wife 
and daughters under a settlemént made by him. An investiga- 
tion df such questions of title to the properties is entirely beyond 
the scope of the investigation directed by the Code when a claim 
to attached properties is preferred. As the District Munsif has 
in disposing of the claim petition exceeded his jurisdiction by 
trying questions of title to the property and deciding the claim 
on such findings, his order must be set aside. The possession 
of the petitioners to the attached properties on their own account 
being found, their claim should have been allowed. 

I therefore set aside the order of the District Munsif dis- 
missing the claim and in lieu thereof there will be an order 
allowing the claim and directing that the properties be released 
from the attachment. The respondent should pay the peti- 
tioners’ costs in this Court and in thé lower court. 


A. S. V. . Petiton allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI AND MB. 
JUSTICE WALLACE. $ 


Sadaka Muhammad and another ... Appellants* in the appeal 
and Petrs. in C. M. P. 
No. 3590 of 1927. (Petrs. 
an C. M. P. No. 2,000 of 
1927 on the file of the 
© High Court) : 


v. 

M. Hayath Batcha Sahib and another ... Respts. in both 

(Respts. in do.). 

Letters Patent (Madras), Clause 15 as amended—Order refusing to 
slay execution in a Civil Revision Petition—Appeal 

No appeal lies, under clause 15 of the Letters Patent as amended, 

against an order passed by a single Judge of tho High Court refusing 

to stay execution in a Civil Revision Petition. 

L. P. A. No. 287 of 1927 :—Appeal under Clause 
15 of the Letters Patent against the Order of the 
Hon’ble Mr. Justice Curgenven, dated 23rd  Septeni- 
ber, 1927, and passed in C. M. P. No. 2,000 of 1927; 
praying for stay of execution of a decree of the Court of the 
District Munsif of Tirupathur in O. S. No. 322 of 1923, pend- 
ing disposal of Civil Revision Petition No. 672 of 1927, presept- 
ed to the High Court to revise the order of the Court of the 
District Munsif of Tirupathur, dated 19th April, 1927, in I. A. 
No. 151 of 1927, in the said O. S. No. 322 of 1923. 

C. M. P. No. 3590 of 1927 :— Petition praying 
that in the circumstances stated in the affidavit filed 
therewith the High Court will be pleased to ° issue an 
order directing stay of execution of the decree of the Court 
of the District Munsif of Tirupathur in O. S. No. 322 of 1923, 
pending disposal of Letters Patent Appeal No. 287 of 1927. 


P. G. Krishna Atyar for appellants. 

Respondents were not represented. 

The Court delivered the following 

JUDGMENT :—This is an appeal agajnst the order of 
Curgenven, J., refusing to stay execution in a Civil Revision 


Petition filed under S. 115 ‘of the Code of Civil Procedure ande 


S. 107 of the Government of India Act. 


*L. P. A. No. 287 of 1927 and 26th October, 1927, 
C. M. P. No. 3590 of 1927, 





Sadaka 
Muhammad 
v. 
Hayath 
Batcha 
Sahib. 


Sadaka 
Muhammad 


v. 
Hayath 
Batcha 
Sahib. 
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The first question is whether a Letters Patent Appeal 
would lie against the order. S. 15 of the Letters Patent as 
it is now amended expressly states that there is no appeal 
against an order made in the exercise of the High Court’s 
revisional jurisdiction. It is conceded that no appeal would 
lie against an order passed by the High Court in the revision 
petition itself. It seems to us then that there can be no appeal 
against any interlocutory. orders passed in the revision peti- 
tion. Where a Civil Revision Petition is filed and interlocu- 
tory applications are made fn the Civil Revision Petition for 
reliefs, the High Court can act in its exercise of revisional 
jurisdiction in dealing with these applications. It is difficult 
to see how an appeal would lie having regard to the express 
provisions of the Letters Patent which preclude appeals against 
orders passed in the exercise of revisional jurisdiction. There 
is no authority for the proposition that the orders on applica- 
tions filed in a Civil Revision Petition filed under the revisional 
jurisdiction of the High Court are passed in the exercise of its 
appellate jurisdiction and that it is only the final order passed 
in the revision petition that is passed in the exercise of its revi- 
sional jurisdiction. Tt is difficult to see how there can be any 
application apart from the Civil Revision Petition filed in the 
High Court as a party could not, without filing a Civil Revision 
Petition tn the High Court, ask for stay of execution of the 
decree in the lower court. The authorities as regards the 
appealability of orders passed in revisional ‘jurisdiction prior to 
the amendment of the Letters Patent offer us no help whatever. 
The very object of the amendment was to put an end to appeals 
from orders passed by the High Court in its revisional jurisdic- 
tion. We think it is clear that all orders passed in applications 
in Civil R&vision Petitions are dealt with by the High Court, 
in the exercise of revisional jurisdiction, and that orders passed 
in the exercise of that jurisdiction are not appealable under the 
Letters Patent. 

The appeal fails and is dismissed with costs. 

The petition for stay (C. M. P. No. 3590 of 1927) also 
is dismissed with costs. 

N. S. Appeal dismissed. 


1 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna. ] 


Present :—Lorp BUCKMASTER, Lorp Carson, Lorp 
DARLING, LORD WARRINGTON OF CLYFFE, AND SIR LANCELOT 
SANDERSON. 


Jewan Lal Daga and another ... Appellants* (Plaintiff's 


> legal representatives) 
v. 

Nilmani Chaudhuri .°, Respondent (Defendant). 
Indian Evidence Act, 1872, S 159—Document not produced within 
proper time, available for refreshing memory of witness—Agreement for 
mortgage—Specific performance of—Equitable relief—High rate of 

tnterest—Compownd interest. when allotoable. ° 
For purposes of S. 159, Indian Evidence Act, 1872, it is not requisite 
that the ‘writing used to refresh the memory of a witness should have 
been admitted in-evidence. Accordingly, a document not produced in 
Court within the proper time and, in consequence, rejected as evidence 
under the provisions of O. 13, R. 2, Civil Procedure Code, 1908, may 
uevertheless be referred to by the party producing it or his witness to 
refresh -his memory if the document is otherwise within the purview of 
S. 159'of the Evidence Act. “The weight of the evidence, 
the objection to the document upon the ground that its not having been 
produced at the proper time renders its authenticity the subject of suspi- 
cion, and all other grounds upon which a document can be successfully 
impeached still remain open, but refusal to permit a man to ‘refresh his 
memory by proper relevant contemporaneous documents might lead to a 

grave injustice”t. 4 
Where by an agreement for a mortgage, dated the Sth February, 1921, 
the defendant agreed to grant a mortgage of his immoveable property 
for the true amount of his indebtedness to the plaintiff, the Privy Council 
held that ihe property being identified and the terms of the loan being 
fixed, the document of the 5th February constituted an agreement which 
equity would enforce, unless there were circumstances which the ‘Court 
would consider sufficient to justify the unqualified refusal on the defend- 
ant’s part to carry out its terms. The plaintiff having brought a suit 
to obtain this equitable relief, their Lordships came to the conclusion that 
there was a valid agreement charging the property with whatever sum 
was actually due to the plaintiff, together with interest at the rate pro- 


vided for in the agreement, and that a proper mortgage ought fo be _ 


executed to carry out these terms. i 

The agreed rate of interest may be high but it will not be disallowed 
hy the Court unless there is evidence to show that in the circumstances 
the agreement as to interest was so unconscionable that effect ought not 





*P. C. Appeal No. 97 of 1926. 12th December, 192% 
t(Compare O. 7, R 18, sub-rule (2), Civil Procedure Code, 1908 : 
“Nothing in this rule applies to documents....... banded to a witness 


merely to refresh his memory”. K. J. R.). 


Nilmani 
Chaudhuri 
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to be given to it. “Rate of interest must vary with the risk run”, and in 
considering the question of risk the Court should take into account 
(inter aka) the financial condition of the debtor and the rate of interest 
he has hitherto been paying. Held, under the circumstances, that interest 
at 21 per cent. per annum on a mortgage security, was not excessive. (See 
5. 3 of the Usurious Loans Act, 1918). 


Compound interest, unless agreed to, cannot be allowed. 


Appeal (No. 97 of 1926) from a judgment and decree of 
the High Court, Patna (Das and Adami, JJ.), dated the 22nd 
May, 1925, reversing a decree of the Subordinate Judge of 
Dhanbad, dated’ the 22nd December, 1922, ` 


The defendant, being heavily involved in debts, entered 
into an agreement with one Kedarnath - Daga (who 
wag the plaintiff in the action, and being since dead, 
was represented by the appellants) on the 21st of September, 
1920, at Calcutta, agreeing to sell to him one -half share in 
certain collieries belonging to the defendant for Rs. 7,25,000. 
At the time of the said agreement the collieries were subject to 
various incumbrances amounting to Rs. 8,00,000. The agree- 
ment therefore provided that, simultaneously with the execution 
of the conveyance, the defendant should execute an indemnity 
bond covenanting to pay to the plaintiff with interest all sums 
which the plaintiff might have to pay to discharge the incumb- 
rances, agd also that a deed of partnership should be executed 
providing for the working of the said collieries. 


On the date of the agreement the plaintiff paid to the de- 
fendant Rs. 3,50,000 earnest money. Pending the investiga- 
tion of title and completion of conveyance the parties, in accord- 
ance with the agreement, commenced working the collieries, 
and the plaintiff from time to time advanced Rs. 33,128-83 
for the worRing expenses of the collieries, and at the defendant’s 
request also advanced to him further sums amounting to 
Rs. 2,00,000. Sit, ee 


On the investigation as to title, the same at first seemed 
defective. The plaintiff was anxious to get security for his 
advances amounting to about Rs. 5,50,000, and the defendant 
expressed his willingness to execute a mortgage to secure 
these advances. A draft of a mortgage bond was prepared. 

Subsequent investigation proved that the defendant had a 
ea title in the collieries, and the plaintiff wanted the sale- 

eed executed in accordance with the agreement of the 21st 
September, 1920. Differences arose between the parties as 
to whether the plaintiff had agreed to take a mortgage in 
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substitution of his claim under the agreement of the 21st 
September, 1920. 

Eventually the plaintiff agreed to give up his claim under 
the agreement if the defendant executed the mortgage within 
a reasonable time. Accordingly, a memorandum of agree- 
ment was drawn up and signed by the parties on the 5th of 
February, 1921. As the construction of this document was 
one of the main points for determination before the Privy 
Council, it is set out below in full :— 

“1. Interest at 21 per cent. per annum. 

2. Principal amount rupees five lacs and fifty thousand. 

3. aa Bo aaa a 
day of the execution of the mortgage. 

4. Costs of mortgage and in connection with the purchase dae to 
B. N. Basu & Co. and Morgan & Co. to be paid by Mr. Chowdhury. 

5. Hundis to be drawn for Rs. 5,50,000 by Mr. Chowdhury and 
to be renewed from time to time to the extent of the principal for the 
time being outstanding, the stamps on all hundis being paid by Kedarnath 
Daga. 

6, Mr. Chowdhury to pay Mr. Daga the sum of Rs. 800 on 
account of costs’ of establishment incurred by Mr. Daga. 

" 7, The instalments of principal to be paid for April, May and 
June 1921 to be Rs, 10,000 each instead of Rs. 20,000 each as mentioned in 
the mortgage. ° 

. 8 Interest to be paid at 18 per cent. up to the approval of the 
draft mortgage and thereafter at 21 per cent per annum”. 

Thereafter the draft of a mortgage deed was duly prepar- 
ed and approved of by the solicitors of both parties ; the plain- 
tiff had the document engrossed, which was also approved of 
by the defendant’s solicitors. At the request of the plaintiff’s 
solicitor the defendant’s solicitor sent the defendart’s cheque 
for Rs. 2,750 for the stamp duty for the mortgage deed and 
the engrossed document was duly stamped. Notwithstanding 
repeated demands on behalf of the plaintiff, the defendant did 
not execute the mortgage deed. Therefore, the plaintiff filed 
on the 12th of May, 1921, in the Court of the Subordinate 
Judge of Dhanbad the present suit. 

The plaint stated that according to the accounts therein set 
out the defendant owed the plaintiff on that date Rs. 6,05,642-11, 
and that the defendant had failed to execute the mortgage 
and to pay the instalments of’ Rs. 10,000 each for April and May 
due as set out in the memorandum of agreement, dated the 
5th of February, and in the unexecuted stamped engrossed 
document. The main prayers in the plaint were :— / 
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(a) For a declaration that a moiety share of the properties men- 
tioned in Schedule A is charged for the suy/ of Rs, 5,50,000 with the 
interest, at the agreed rates which the plaintiff had advanced on accotmt 
of purchase-money. 


(b) For a declaration that under the terms of the agreed mort- 
gage, the whole of the properties mentioned in Schedules A and B are 
charged and mortgaged for the sum of Rs. 6,05,642-11-0 as per acconnt 
given in Schedule C. 


(c) For an order that ‘the defendant do specifically perform either 
the agreement dated the 21st tember, 1920, and execute the conveyance 
in plaintiffs favour of his moiéty share in the aforesaid collieries men- 
tioned in Schedule A, and also execute the indemnity bond and the deed 
of partnership, or that the defendant do specifically perform the agree- 

“ment dated the 5th February, 1921, and do execute the said engrossed 
deed of mortgage as the Court may be pleased to hold the one or the 
other or both specifically performable. 


(d) For an order that the defendant do register and otherwise 
complete the said documents, that the Court will order execution, and, on 
defendant’s failure to execute, register and complete the same, the Court 
may be pleased to execute and register the documents on defendant’s 
behalf. ki 

` (e) That a decree may be given declaring the defendants indebt- 
edness to the plaintiff t the sum of Rs. 6,05,642-11-0 out of which a 
decree may be given to the plaintiff as against the defendant for immedi- 
ate payment for that amount as the plaintiff may be found entitled to get 
from the defendant. 

(f) That a declaration may be given and a decree may be passed 
fos such interest as the plaintiff may be-found entitled to get from the 
defendant. 

(g). That such declarations and decrees may be passed for specific 
performance, and otherwise as the plaintiff may be found entitled to get 
under the circumstances of the case. 

(h) That on the default of the defendant to pay three instalments 
a decree may be given awarding possession to the plaintiff of the proper- 
ties mentoined in Schedule A. 

(4) That such other or further relief may be granted as the plain- 
tiff may be found entitled to. 

_ The claim for specific performance of the contract of 
sale, dated the 21st September, 1920, did not arise in the appeal 
before the Privy Council. 

The Subordinate Judge framed the following, among other, 
issues :=— = 

5. Is the agreement of the Sth February, 1921, specifically enforce- 
able? . 

ii (6) Has the defendant failed to perform his part of the agree- 
ment? Has there been any undue delay or laches on his part? Is the 


plaintiff debarred by his conduct from claiming specific performance of all 
or any of the agreements referred to in the plaint ? 
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(7) For what sum, if any, is the defendant indebted to the plain- 
uff? Is the plaintiff entitled to claim interest therefor, and, if so, at what 
rate ? 

(8) Are the properties described in Schedules A and B of the plaint 
or any of them charged or mortgaged for the claims of the plaintiff or 
for any portion thereof ? 

(9) To what relief, if any, is the plaintiff entitled ? The Subor- 
dinate Judge's finding was that the defendant deliberately broke the con- 
tract and that he had Absolutely no reason for refusing to perform it, On 
the question as to what relief the plaintiff “ought to obtain, the Judge was 
of opmion that specific performance of the agreement of mortgage in the 
terms as set out in the agreement had Been rendered impossible because 
the monthly instalments therein set out had never been paid. The engross- 
ed decd, however, provided that if the defendant failed to pay any of the 
said monthly instalments of Principal or interest, then, “notwithstanding 
anything hereinbefore contained”, the mortgagee should at his option be 
at liberty to call in the moneys therein secured and should be entitled -to 
take possession of the coal, lands, and collieries, In the opinion of the 
Subordinate Judge the plaintif was entitled in the circumstances to “sub- 
stantial relief and not merely to a money decree.” On the analogy of the 
decision ın the case of His Highness Shrimant Mahara; Yaskvantrav Holkar 
v. Dadabhat Cursetji Ashburner (1), the Court thought that 
in justice and equity the Plaintiff should be given the relict 
claimed in terms of the approved engrossed deed, for otherwise fraud and 
falsehood would be encouraged. bi f 

The Trial Court decreed on the 22nd December, 1922, the suit with 
costs as follows, namely, it declared that the plaintif was entitled to the 
sum of Rs. 5,50,000 with interest at 21 per cent from-ihe Isy.of April, 
1921, up to the date of full satisfaction. 14 algo ordered that the plaintiff 
should get-forthwith possession of the Properties as described in the sche- 
dule to the engrossed deed and retain possession of the same and work the 
collieries and pay the superior landlord’s dues for rent, and appropriate the 
balance towards the satisfaction of the dues until they were fully satisfied. 

The defendant appealed against the decree of the Subordinate Pudge 
to the High Court of Judicature at Patna. The learned Judges (Dass and 
Adami, JJ.), allowed the defendant’s appeal and dismissed the suit. Dass, 
Ju said in bis judgment that “the terms of the mortgage bond are as hard 
and unconscionable as any that can be imagined, and undoubtedly shock the 
conscience of the Court”, and that the defendant resisted the suit mainly 
on two grounds: (+) on the ground that his liability could not be ascer- 
tained except on an adjustment of accounts between the parties, and 
(#3) on the ground that he in fact owed the Plaintiff Rs. 4,41,650 and not 
Rs, 5,50,000. The learned Judge (Mr. Justice Dass) also thought that tne 
Subordinate Judge should not have allowed the plaintiffs witness Bishun 
Das to refresh his memory by referring to entries in the account’ books as 
these account books had not been accepted in evidence on the ground that 
they had been produced too late. Holding that Bifhun Das should not 
have been allowed to refresh his memory by referring to the entries in the 
books of account, Dass, J., held fhat his evidence was valueless. ; 


As the Privy Council approve of the procedure adopted by 
the Trial Court in allowing the plaintiff's witness Bishun Das to 


1. (1890) I L R 14 B 353. 
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refresh his memory from the account books which were kept 
by him and which were under his supervision, the order of the 
learned Subordinate Judge, dated the 6th November, 1922, is 
get out below tm extenso :— 


“Certain account books as they were private documents of the plain- 
uff were 101 received by the Court when produced yesterday as they were 
not filed in at the first hearing and as no good canse, in my opinion, was 
shown why they were not reproduced. The plaintiffs prayer for re-con- 
sideration of that order of the court is rejected. The plaintiffs 
other prayer was that the witnesg No. 3 (Bishun Das) in whose presence 
the entries in: the Kucha Rokords were written and who saw the payments, 
may be allowed to refresh bis memory by looking into such books and then 
to depose to the fact of certain advances of money to the defendant; the 
law on the point is that contained in S. 159 of the Evidence Act and also 
in R. 18, sub-rule 2, O. 7, Civil Procedure Code. R. 18, sub-rule 2, 
O. 7, provides’ that a document which ought to be produced in court by the 
plaintiff when’ the plaint is presented, etc, etc, and which is not produced, 
etc, etc, shall not without the leave of the court be received in evidence on 
his behalf at the hearing of the suit. The sub-rule 2 of that R. 18 does 
however provide that nothing in this rule..... applies to documents pro- 
duced ın cross-examination of the defendant’s .witnesses or in answer to 
any case set up by the defendant or handed to a witness merely to refresh 
his memory. S. 159, paga. 2, Evidence Act, provides that “a witness may 
1efer to any such writing made by any other person and read by the witness 
within the time aforesaid (para 1 of that section) if when he read it he 
knew it to be correct”. It appears to me that the spirit of the law is that 
documents» even though not received in evidence or inadmissible in evidence 
may be looked-into by a witness who wrote such documents or jn whose 
présence such documents were written and who read them, to refresh his 
memory. The learned counsel Mr. P. K. Sen for the defendant has 
urged that to allow the witness to look into the rejected books to enable him 
to refresh his memory and to depose about the entries, amounts to permit 
the Plaintiff to adduce secondary evidence of the contents. In my opinion 
that contention though plausible is not correct according to the law. No 
authority is,cited in support of that contention. The witness is under 
examination, he says advances of different sums of money were made to 
{he defendant in his presence and he saw entries of such sums made in 
the Kucha Rokord books, he does not however, remember which specific 
sums were advanced on which particular dates. In such circumstances, 
although the plaintiff has not been allowed to put in the books as indepen- 
dent evidence, I think the law does permit the witness to refresh his memo- 
ry by looking into the entries. I do therefore allow the witness to refresh 
kis memory by looking into the Kucha Rokord books”. 


Commenting on the procedure adopted by the learned Sub- 
ordinate Judge, Bass, J. observed as follows :— 


“There remains the important question as to the alleged advance of 
Rs 1,20,000 between 12th October, and the 2nd November, 1920. Now 
the plaintiff did not produce his books of account at the first hearing of 
the suit or indeed at any time until Bishun Das came to the witness-box. 
Biphun Das was examined on behalf of the plaintiff on the Sth November, 
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1922, On that date, as the order-sheet of the learned Subordinate Judge 
shows ‘plaintiff filed some Rokurs and Khatas as per list with a petition 
stating cause for filing at this late stage’. The learned vakil for the 
plaintiff tendered these documents in evidence; but the learned Subordi- 
mate Judge very properly rejected them. The grounds for rejecting the 
documents are stated by the learned Subordinate Judge in these words :— 
‘Here the learned vakil for the plaintiff wants to produce some account 
books on which the plaintiff relies and which he produces only to-day and 
as in my opinion no good cause has been shown for their production at 
this late stage, I refuse to accept the documents. The learned counsel for 
the defendant most strongly objected tę the documents being taken in at 
this stage. These are Private documents and I do not think it will be 
legal and just to admit such ‘documents now’. The rules as to the pro- 
duction of documents are stated in O. 13 of the Civil Procedure Code. 
R. 1 compels the parties to produce, at the first hearing of the suit, all the 
documentary evidence of every description in their possession or péwer, 
ou which they intend io rely. Now it is obvious that the first hearing of 
the suit does not mean the day on which the case is opened on behalf of 
the plaintiff and witnesses examined. It means the first day when the 
parties appear in court after the written statement is filed. Now it is 


ed unless as R. 2 provides, ‘good cause is showa to the satisfaction of the 
court for the non-production thereof’. In my opinion the legislature has 
expressed so strongly against documents being received at a late stage 
that, although it has given a discretion to the court to receive such docu- 
ments if filed at a late stage, it has limited the discretion of the court by 
Providing that the document should not be received unless good cause is 
shown to the satisfaction of the court for the non-production thertof; 
and it compels the court receiving any such evidence to record the rea- 
sons for so doing. In other words, the legislature has expressed a strong 
view that there is suspicion inherent in the late production of documents. 


“The learned Subordinate Judge considered the matter whether 
there was any ground to receive the account books tendered, on behalf of 
the plaintiff; and, in my opinion, he exercised a wise discretion in rejecting 
these documents. | 

“But having rejected those documents, the learned Subordinate 
Judge allowed Bishun Das to refresh his memory by referring to the 
entries in the account books, and to give his evidence as fo the advances 
made by referring to those entries. In my opinion the course adopted 
by the learned Subordinate Judge cannot be justified. The question in- 
volved in the decision of the learned Subordinate Judge to allow Babu 
Bishun Das to refresh his memory by referring to the entries in the account 
books is one of prudence and not one of law; and in my opinion, it is 
wrong exercise of discretion to allow a witness to give his evidence by 
1eference to a document when there are any circumstances casting suspi-, 
cion upon the document. Now as I have shown, and as O. 13 of the 
Code of Civil Procedure establishes beyond doubt, the legislature has 
certainly expressed the view that the late production of a document in itself 
amounts to a circumstance casting suspicion on the document. 
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“Now the learned Subordinate Judge has already rejected these 
account books on the ground, as I suggest, that their late production was 
suspicious. What justification then was there in allowing Bishun Das 
to refresh his memory by referring to the suspicious entries in these 
account books? Now the vice of the procedure adopted by the Subordi- 
nate Judge is this, that he has attached the same value to the evidence of 
Bishun Das which he would have attached to the entries if they had been 
proved in the usual course. The Subordinate Judge refers to a stray 
passage in the evidence of the» defendant to the effect that he has no 
ground to suspect the plaintiffs account books. Grounding himself on 
that admission, the Subordinate Judge says as follows : ‘Hence,’ that is 
to say, as a consequence of the admission made by the defendant, ‘the 
evidence of P. W..3 which he gave after referring to the plaintiffs 
account books may well be believed and that evidence does prove that 
plaintiff did advance Rs. 5,50,000 and also Rs. 31,128 odd for colliery 
expenses’, | 

“In my opinion, this is not a satisfactory way of dealing with the 
case..:.... I hold that Bishun Das should not have been allowed to 
refresh his memory by referring to the books of account which had been 
rejected by the Subordinate Judge on the ground, as I suggest, that they 


were suspicious, and that the evidence of Bishun Das is valueless on 
the point”. 


The plaintiff appealed to His Majesty in Council from the 
judgment of the High Court. 


° Wallach for appellant :—The terms of the mortgage bond 
are not hard and unconscionable. The High Court should 
hawe passed a decree for specific performance of the mortgage 
on account of the defendant’s indebtedness to the plaintiff. The 
Trial Court was justified in allowing the plaintiff's witness 
Bishun Das to refresh his memory by referring to the account 
books which were kept by him and which were under his super- 
vision. | 


The respondent was not represented at the hearing. 
- Their Lordships’ judgment was delivered by 
Lorp BucKMASTER :—Their Lordships have not had the 


advantage of hearing counsel for the respondent on this appeal, 


but they have carefully considered the relevant documents, the 
evidence, and the judgments both of the Subordinate Judge of 
Dhanbad and those delivered in the High Court of Judicature 
at Patna, and they think that the appellants are entitled to cer- 
tain relief refused by the High Court. The only question now 
raised relates to the agreement for a mortgage, dated 5th Feb- 
ruary, 1921, and made between Kedarnath Daga, represented 
by the appellants, and the respondent. It is therefore unneces- 
‘sary to consider the previous complicated transactions between 
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the parties. The pleadings do not dispute that the purpose 
of this agreement was to arrange the terms upon which the 
respondent was to grant a mortgage of property, which had 
formerly been the subject of an agreement for sale and partner- 
ship between the parties. This is indeed made plain by the 
document which refers to the proposed purchase, and the letters 
which precede it. Following on the agreement a draft mort- 
gage was in fact prepared purporting to carry out its terms, 
was approved by solicitors on behalf of the respondent, and the 
mortgage itself was actually engrossed and the stamp paid for 
by the respondent. | 

The property being identified and the terms of the loan 
being fixed. the document of the 5th February constitutes an 
agreement which equity would enforce, unless there were cir- 
cumstances which the Court would consider sufficient to justifv 
the unqualified refusal on the defendant’s part to carry out its 
terms. To obtain this equitable relief, together with other 
claims since abandoned, the plaintiff, represented by the appel- 
lants, instituted these proceedings, and the defences put for- 
ward upon the only point now material are in substance two : 
The first, that an adjustment of account between the parties in 
respect of certain accommodation hundis, signed by the defend- 
ant, for the plaintiff’s use was contemplated, and that the mort- 
gage was conditional on this being done; and secondfy, that the 
terms of the agreement are unconscionable, oppressive, and sub- 
stantially unfair. That accounts were open between the parties 
may, in their Lordships’ opinion, be accepted; the reference on 
the document itself which provides that money, over five and a 
half lakhs of rupees, is to be paid on the execution of the mort- 
gage itself suggests that the amount of indebtedness of the de- 
fendant was not finally fixed. The Subordinate Tudge thought 
that five and a half lakhs were in fact due, and he found this 
issue in favour of the plaintiff—the High Court have found that 
the actual amount due was four lakhs forty-one thousand six 
hundred and fifty rupees, and while declining to give the plaintiff 
any security for this sum, offered him a personal judgment for 
the amount if he would amend his pleadings by making a definite 
claim for this relief. This he declined to do. and hence the pre- 
sent appeal. Their Lordships have not beea in a position to de- 
cide the question of the true indebtedness between the parties, the 
materials are not before them for the purpose; for it is plain 
that to a large extent the evidence would depend upon examina- 
tion of the books of the various parties and the determination of 
whether the books themselves were trustworthy documents. 
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There appears to have been the usual regrettable omission on the 
part of both parties to produce these books within the proper 
time, and in consequence the learned Subordinate Judge regard- 
ed with great suspicion the books the defendant produced, and 
he refused to allow the plaintiff's books to be put into evidence 
though he permitted him to refresh his memory by reference to 
their entries. This procedure has been most adversely com- 
mented on by the High Court, who regard the permission of 
the learned Judge as a wrong exercise of discretion. Their 
Lordships, however, think that the learned Subordinate Judge 
was right in the view he took, and S. 159 of the Evidence Act 
of 1872 is specific upon the point. The weight of the evidence, 
the objection to the document upon the ground that its not hav- 
ing been produced at the proper time renders its authenticity 
the subject of suspicion, and all other grounds upon which a 
document can be successfully impeached still remain open, but . 
refusal to permit a man to refresh his memory by proper rele- 
vant contemporaneous documents might lead to a grave 
injustice. The High Court state that, in the circumstances, the 
evidence of the plaintiff was valueless, and they accept the de- 
fendant’s view that the lesser amount only was due at the date 
of agreement. This controversy, as already stated, their Lord- 
ships*are not in a position to decide, nor does it now become 
relevant, dince the appellants are prepared to accept the lower 
figure, though asserting that the higher one is correct. The real 
question, however, was not so much the decision as between the 
two money claims buf the determination of the issue correctly 
stated, by the Subordinate Judge in the issues settled on the 
24th August, 1921 : “Are the properties described in Schs. A 
and B of the plaint or any of them charged or mortgaged for 
the claims of the plaintiff or any portion thereof?’ and had 
the defendant before this asked for determination of the real 
amount due and submitted to the execution of a mortgage for 
that sum, the litigation’ would have been ended except as to 
the question of amount The High Court have, however, 
apparently regarded the question of amount as the determining 
factor of the whole dispute, and held that the claim for the 
larger sum was a gross and deliberate fraud and an attempt 
to fasten’ on the defendant a liability only due by regarding as 
given for value accommodation hundis to the extent of one 
lakh and twenty thousand rupees. ° 


It is to be noted that no such defence was raised by the 
defendant. He disputes liability for the lesser sums, alleges 
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that the parties were not ad ideni, and relies on the other grounds 
already mentioned, but he nowhere charges fraud, and it would 
indeed be difficult to establish seeing that the defendant was 
independently represented by solicitors throughout the whole 
transaction. The agreement as to interest is certainly high, but 
there appears no trace whatever of the defendant protesting 
against it, no issue 1s specifically directed to the point, nor is 
there any evidence to show that in, the circumstances it was so 
unconscionable that effect ought not to be given to the agree- 
ment for payment. Rate of interest must vary with the risk 
run, of which there is no sufficient evidence, though the 
defendant himself says in examination in chief :— 

“During the last 4 or 5 years I had to pay Rs. 3 lakhs to Rs. 4 lakhs 
on account of interest. I have to pay at high rate of interest, 4 e. at 18 
to 24 per cent. per annum since September, 1920. The extent of my debt 
was Rs. 17 lakhs or 18 lakhs. My debt in September, 1918 or 1919, was 
Rs. 8 lakhs or 10 lakhs when I used to pay interest at Rs. 9 or Rs. 10 
per ceni. per annum. Since September, 1920, I have to pay interest at 
18 to 24 per cent. per unnum to the Hundi Wallas (who lend money on 
taking Hundis)”; 
and in these circumstances their Lordships find themselves un- 
able to say that the agreed rate was of such a character that 
they ought not to give effect to the agreement. It is true that 
in the defendant’s evidence he objects to compound interest, 
but he says in plain terms that the rate of interest ofthe mort- 
- gage of which the memorandum was made on the 5th Febru- 
ary was settled at 21 per cent. per annum. In these circum- 
stances their Lordships think that there was a valid agreement 
charging the property with whatever sum was actually due, 
together with interest as the agreement provides, and that a 
proper mortgage ought to be executed to carry out these terms. 
The terms of that mortgage should be settled under the direc- 
tion of the Subordinate Judge, but compound interest ought 
certainly not to be included, for it was never agreed. They 
have only to add, that the fact that the draft mortgage attempt- 
ed to go beyond the terms of the agreement in this respect might 
be a good reason why that particular mortgage should not be 
executed, but it does not destroy the plaintiffs’ claim under the 
agreement, for nowhere was the binding effect of the agreement 
made conditional on fixing the amount of the debt, so that it 
would be wholly inoperative unless this was first done, and, 
indeed, the defendant himself says: “Nothing was settled 35 
to when there would be adjustment of account.” It was, in 
effect, an agreement to give a mortgage for the true amount of 
the indebtedness, whatever this might be; nor does the fact 
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that the action was begun before the account was settled deprive 
the plaintiffs of all right to relief. The true relief to which 
the plaintiff was entitled was (a) an account of the amount due, 
(b) the execution of a proper mortgage to secure this sum. 
(a) has now become immaterial, but their Lordships can find 
no sufficient ground for depriving the appellants of relief (b), 
and as the litigation has been in substance for the protection of 
the plaintiff’s security they think the proper order as to costs 
is that the plaintiffs’ and the appellants’ costs should be added 
to the security, and they will humbly advise His Majesty 
accordingly. 

Solicitor for appellants: H. S. L. Polak. 

K.J. R. Appeal allowed. 


Reporter's Note :—(1) This decision settles an important point of 
practice which often arises in the subordinate courts as to the legitimate 
use to be made of documents which are not, for some reason or other, 
admissible in evidence. For instance, S. 49 of the Indian Registration 
Act, 1908, and S. 35 of the Indian Stamp Act, 1899, lay down that certain 
documents shall not be admitted ın evidence unless they have been duly 
registered or stamped, and yet it has been held that such documents may 
be handed to a witness to refresh his memory; see Rukn Abdulla Shah 
v. Dayala Mal, (1910) 8 fnd. Cas. 233 at p. 235 : 54 Puny. L R 1910, 
per Sir Arthur Reid, C. J., and Mr. Justice Rattigan, and Birchall v. 
Bullough, (1896, 1 Q. B. 325); Woodroffe and Amir Ali's Evidence Act, 
Sth Ed., p., 899. 


2. It may ‘be remarked that the document of Sth February was not 
registered, but as it was merely an agreement to grant a mortgage, regrs- 
tration was not necessary; see S. 17, sub-section (2), (v), Indian Regis- 
tration Act, 1908, and Meenakshismndara Mudaliar v. Rathonsomi Pullai, 
(1918) I. L. R. 41 Mad. 959 : 35 M. L. J. 489. 


4 There is some conflict of judicial opinion on the question whether 
the Court will decree specific performance of a contract to take a loan of 
money on mostgage; see the authorities discussed in Meenakshasundara 
Mudaliar v. Rathnasami Pillai, (1918) I. L. R. 41 Mad. 959 :35 M L J 489. 
In the case before the Privy Council, now reported, the object of 
the suit was not to compel the defendant 1o accept the loan, but to obtain 
the security for the money already advanced by the plaintiff, and that 
security having been promised by the document of 5th February, the de- 
fendant was held bound to fulfil it, and the decree which their Lordships 
passed in the plaintiffs favour was in efect for specific performance of 


-the agreement for the mortgage; see Ghosh on Mortgage, 4th Ed., p. 70, 


and Lord Halsbury’s Laws of England, Vol. 21, p. 75.—K. J. R. 
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PRIVY COUNCIL. 


[On appeal from the Supreme Court of the Straits Settlements, 
Singapore] 

PRESENT :—LORD CHANCELLOR, Lorp BUCKMASTER, 
Lord Carson, Lorp DARLING AND Lorp WARRINGTON OF 
CLYFFE, 

Sime, Darby and Company, 
Limited, . ae Appeltanis (Defendants) 


The Official Ase of the Estate of 
Lee Pang Seng (a bankrupt) ... Respondent (PIff.). 
Fraudulent Preference—Simgapore Bankruptcy Ordinance—Presidency 
Towns Insolvency Act, 1909, 5. 56—Provincial Insolvency Act, 1920, S. 64 
—*Wih a view to prefer”—Question of fact—Dominant motive of the 
debtor—Inference properly drawn from the facts—Tromsfer to avert 
criminal proseouiton for breach of trust—Onus of proof on Official 


Assignee. wa 


N 


A debtor, who was then unable to pay his debts as they became due 
from his own money, transfetred to the appellants, to whom he was 
largely indebted, a quantity of rubber as security for their debt. The 
question arose whether the transfer was to be? deemed fraudulent and 
void as against the official assignee in the bankruptcy. Held, that the 
result depended on the answer to be given to the question, was the trans- 
fer to the appellants made “with a view of giving them a preference over 
the other creditors?” within the meaning of S. 51 (1) of the “Singapore 
Bankruptcy Ordinance, which is identical with the provision on the 
subject in the Presidency Towns Insolvency Act, 1909, S. 56 and the 
Provincial Insolvency Act, 1920, S. 54. 

The question to be determined is one of fact, was the dominant motive 
actuating the debtor in making the transfer a desire to prefer the parti- 
cular creditor or was it of a different character? As the solution of this 
question involves an enquiry into the state of a man‘s mind, andas it must 
very seldom be the case that there is direct evidence on tht point, the 
decision generally depends on the inference properly to be drawn from 
the circumstances attending the transfer as established by the evidence. 

Where the proper inference to draw from the facts was that the 
dominant motive actuating the debtor was that, in making the transfer 
to his creditor, he (the debtor) was only doing what he felt himself bound 
or compelled to do, and where it must have appeared to him that the 
alternative to handing over was a prosecution for criminal breach of 


‘trust, the case is not one of fraudulent preference within the statute. 


When the official assignee in the bankruptcy seeks to estabish that a 
transfer by the debtor is void as a fraudulent preference, the onus of 
proof is on the assignes—he has jo show that the case is within the statute. 
WA good deal was said in argument as to the shifting of the onus ate 


particular point in the development of the case, but when all the circumn- 
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stances have been ascertained so far as the parties have thought fit to 
ascertain them, discussion on this pomt becomes immaterial and the deci- 
sion must be come to on the whole of the circumstances so ascertained, and 
the question of onus only becomes important if the circumstances are so 
ambiguous that a satisfactory conclusion is impossible without resort to 
it”, Judgment of Lord Dunedin in Robins v. National Trust Co. (1927 
A. C. 515 at p. 520), referred to. 


Judgment of the Court of Appeal (Singapore) reversed. 


Appeal (No. 90 of 1927) from a judgment of the Supreme 
Court of Singapore in its appellate jurisdiction, dated the 
10th January, 1927, reversing the judgment of the same Court 
on its Original Side (Deane, J.), dated the 18th August, 1926. 


The material facts of the case are given in their Lord- 
shéps’ judgment, which was delivered by 
Lorp WaRRIGTON oF CLYFFE :—On the 10th June, 
1925, Lee Pang Seng, the assignee of whose estate is the res- 
pondent to this appeal, transferred to the appellants, to whom 
he was largely indebted, a quantity of rubber as security for 
their debt. He was then unable to pay his debts as they be- 
came due from his own money. He was adjudged bankrupt 
on a petition presenfed within three months after the date of 
making the transfer. The question in this appeal is whether 
the transfer is to be deemed fraudulent and void as against the 
official Assignee in the bankruptcy. 
< In Singapore the matter is regulated by S. 51 (1) of the 
Bankruptcy Ordinance, which is identical with the provision 
on the same subject in the English Bankruptcy Act. 
e The result depends on the answer to be given to the ques- 
tion, was the transfer to the appellants made “ with a view of 
giving them a preference over the other creditors’? 


There is no doubt about the law; this has long since been 
settled as regards the effect of the English statute, and it is 
common ground that the same principles are applicable to the 
Ordinance in Singapore. 

The question to be determined is one of fact, was the 
dominant motive actuating the debtor in making the transfer 
a desire to prefer the particular creditor or was it of a differen: 
character? As the solution of this-question involves an en- 
quiry into the state of a man’s mind, and as it must very sel- 
dom be the case that there is diréct evidence on the point, the 
decision generally depends on the inference properly to be drawn 
from the circumstances attending the transfer as established 
by the evidence. ` 
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A word or two must be said on the onus of proof. In 
their Lordships’ opinion, the onus is on the assignee—he has 
to show that the case is within the statute. A good deal was 
said in argument ag to the shifting of the onus at particular 
points in the development of the case, but when all the cir- 
cumstances have been ascertained so far as the parties have 
thought fit to ascertain them, discussion on this point be- 
comes immaterial and the decision must be come to on the 
whole of the circumstances so ascertained, and the question of 
onus only becomes important if the circumstances are so ambi- 
guous that a satisfactory conclusion is impossible without re- 


sort to it. [See the judgment delivered by Lord Dunedin in 
Robins v. National Trust Co.(1)]. 


The action in which the present appeal arises was brouftht 
by the respondent against the appellants for the purpose of re- 
covering the goods the subject of the transfer. It was tried 
by Deane, J., in the Supreme Court of Singapore, who on the 
18th August, 1926, gave judgment for the appellants with 
costs. On the 10th January, 1927, this judgment was revers- 
ed in the Supreme Court in its appellate jurisdiction by a 
majority, Sir James Murison, C. J., dissenting. 

At the trial the following facts were established to, the 
satisfaction of the learned Judge. | 


The appellants area company carrying on business as mer- 
chants at Singapore, Mr. John Middleton Sime being chair- 
man of the board of directors. They have a high reputation 
amongst the members of the commercial community in the 
city. 7 oe 

The debtor was a Chinese merchant carrying on business 
under the firm name of Chin Seng and Co. The business 
was managed by another Chinese named Lim Soo Yau. The 
debtor is a son of Lu Choon Guan, now deceased, who was a 
share-holder in the appellant company and a director thereof. 
The shares form part of his estate, in which the debtor is 
interested. Mr. J. M. Sime was on friendly business terms 
with the father, but, though he knew the son, he had no busi- 
ness relations with him until those which resulted in the present 
proceedings. In January, 1925, the debtor applied to Mr. Sime 
for financial assistance. He told him that he was engaged in 
buying rubber on commission for certain firms in America, and 
that he wanted advances to enable him to finance these trans- 
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actions. The business involved no or little risk. The debtor 
received instructions from the American firm to buy rubber on 
their behalf. The rubber thus bought in the debtor's name was 
then shipped to the American purchaser, the amount payable 
to the debtor was then covered by bills drawn on the American 
purchaser and discounted by a bank in Singapore before accept- 
ance, relying, no doubt, on a credit from America. The ad- 
vances by the appellants were made against each lot of rubber, 
and the arrangement was that they were to be repaid within 
a few days after the receipt®of the money from the discounting 
bank. 

Each transaction was recorded in a letter written by Seng 
to the appellants. All these letters were in the same form, 
thêt of the transaction of the 29th May, 1925, may be set out 
as an example; 

“Singapore 
29th May, 1925 
“Lee Pang Seng 
“Chin Seng & Co. 
“General Merchants. 
Messrs. Sime, Darby & Co., Ltd., 
Singapore. 
“Dear Sirs, 

“In *consideration of your having advanced me $87,887 only, being 
advance on 93,900 Ibs. para rubber purchased by me and stored at casement, 
Raffles Chambers, I hereby convey the ownership of the said rubber to 
you and engage to act as your agent and factor in dealing with and ship- 
ping said rubber, repaying you the amount advanced as soon after the 
said rubber has been shipped and proceeds of drafts received from nego- 
tiating bankers. 

“I undertake to keep the said rubber fully insured against fire. 

2 “Yours faithfully, 
“ (Signed) Lee Pang Seng”. 
Advances amounting to a very large sum were made on the 
security of letters`in the above form, and for some time all 
went well, the advances being duly repaid out of the proceeds 
of the bills, but during May, 1925, considerable delay occurred 
in the payment of the advances and complaints were from time 
to time made by the appellants, but they did not then decline 
to advance furthey sums, and on the 10th June, 1925, there 
remained outstanding three advances amounting together 10 
$253,620.06, made respectively on the 29th May, the 5th June 
and the 9th June. On the evening of the 9th June it came tn 
the knowledge of Mr. Sime that, in addition to the business 
which had been financed by him, the debtor had for some time 
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been speculating in rubber, and Mr. Sime became anxious 
about his security. He did not, however, then or on the 10th 
June know more about the actual financial position of the 
debtor. 

On the 10th June he consulted his company’s solicitors, 
and as the result wrote the following letter to the debtor :— 


“ Singapore, 
. 10th June, 1925. 
“Messrs Chin Seng 4 Co, 
“Malacca Street, K 
“ Singapore. 
“Dear Sirs, 


“With reference to the advances made by us to you against yonr 
letters of lien dated 29th May, 5th June and 9th June, amounting { all 
to $. 253,620.06, as we are advised by our solicitors that our security is not 
adequate, we must ask you to let us have your cheque to-day in repay- 
ment of the advances or deliver to us immediately ample security in the 
form of rubber to cover the advances. 
“Yours faithfully, 
“Sime Darby & Co., Ltd, 
(Signed) J. M. Sime.” 


It will be observed that the letter says that it is the 


solicitors who advise that the security is not adequate and re- , 


quires actual delivery of rubber to cover the advances It must 
in their Lordships’ opinion have conveyed to the recipient that 
it was in the nature of the security and not in the value of the 
rubber purported to be covered by it that the inadequacy con- 
sisted, and that what was required was actual physical posses- 
sion of rubber instead of a mere paper lien over rubber remain- 
ing in the debtor’s possession. 


About 4 p. m. on the 10th June the letter Was delivered h 


at the debtor’s place of business and was read by his manager, 
Lim Soo Yan. It is now necessary to state the financial posi- 
tion of the debtor on the 10th June as it was known to himself, 
though not to Mr. Sime. There is no doubt he was hope- 
lessly insolvent as the result of speculative purchases of rub- 
ber sold by him for future delivery. During the few days 
preceding the 10th June and on that day he had bought from 
Chinese merchants large quantities of rubber, which had been 
delivered at his godown, but had not been paid 
for. He had on the 10th June after banking hours, drawn ang 
signed six cheques for sums amounting to $92,000. His 
account was overdrawn and he knew that unless he obtained 
further credit these cheques, when presented, must be dis- 
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honoured and the general collapse of his affairs would ensue. 
He knew also that in breach of his duty as agent for the appel- 
lants he had applied the proceeds of rubber covered by one or 
other of the letters of lien to his own purposes. Some of the 
rubber covered by the outstanding letters of lien still remained 
in store, but a large part of the rubber there was that bought 
from Chinese merchants and not paid for. 


On receiving the letter of the 10th June, Lim Soo Yan 
rang up the debtor on the telephone and either read the letter to 
him or told him its contents,*asking what he was todo. The 
answer was there was no alternative but to deliver 
to Sime Darby, as he could not pay the money. He told his 
manager not to allow them to take more than was necessary, 
and ‘the asked him whether, if he allowed Mr. Sime to take away 
the rubber, he would go on advancing. The manager said he 
thought he would. Nothing further was said, and the manager 
thereupon, on behalf of and in the name of the debtor, wrote 
to the appellants the following letter :— 

“With reference to your letter of even date, as it is not convenient 
to repay you the advances to-day please note that we have given instruc- 
tions to our storekeeper to’ deliver to your order sufficient rubber to cover 
the advances made by you”. 

Delivery of the rubber began about 5 p. m. and continued 
during the night until 6 a. m. on the morning of the 11th 
June, the debtor’s manager attending to see that no more than 
the*proper quantity was removed. 

On the morning of the 11th June two of the cheques drawn 
on the 10th were presented and paid, the bank apparently as- 
suming that an advance would be made by the appellants, as on 
previous occasions, but about noon Lim Soo Yan was inform- 
ed by Mr. Sime, on his application for further advances, that 
further advances would not be made. He immediately in- 
formed the bank manager. The remaining four cheques were 
dishonoured and the final crash came. 

One further fact should be mentioned. During Mav 
arrangements were made for the formation of a limited com- 
pany to take over the debtor’s business, with Mr. Sime as chair- 
man. Such a company was registered, but did not do any busi- 
ness, and nothing came of the scheme. 

It was suggested that the last-mentioned fact, coupled with 
the possession by the father’s estate of shares in the appellant 
company and the interest of the debtor in that estate, provided 
a motive for desiring to avoid serious loss on the appellants’ 
part, with the possible diminution of the value of the- estate. 


| 
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But no detailed facts were elicited such as were necessary to 
support such a suggestion, and in these circumstances their 
Lordships think no importance should be attached to it. 

What then, is the proper inference to be drawn as to the 
dominant motive of the debtor? The learned Trial Judge ex- 
pressed his view as follows:— 

“It seems to me that the expression he used that there was no 
alternative but to hand over did most #ccurately and realistically repre- 
sent what must have been in the mind of the debtor. To him, believing 
that he was bound by the terms of the letter, it must have appeared that 
the alternative to handing over was a prosecution for criminal breach of 
trust,” 

Their Lordships agree that the proper inference to draw 
from the facts is that the debtor believed, and on the form of 
the letter reasonably believed, that the appellants were entitled 
in the events which had happened to have actual possession of 
the rubber, and to put an end to the possession and power of 
disposition which he had as their agent, and, further, that as 
he had wrongly disposed of the proceeds of some of the appel- 
lants’ rubber for his own purposes, he would be running grave 
risks if he failed to deliver rubber of his own in its place. He 
would be fortified in this view by the information that the de- 
mand was made on the advice of solicitors. Moreover, the 
manager said in evidence that he believed— . 

“Sime, Darby, under the letter we gave, controlled the rubber, the 
letter was a sort of security for the money advanced to us, and we 
thought it bound the firm.” 

In their Lordships’ opinion, the dominant motive actuat- 
ing the debtor was that, in making the transfer, he was only 
doing what he felt himself bound or compelled to do. 

The possibility of obtaining further advanees probably 
weighed with him also, but if the above view is correct it is 
unnecessary further to pursue this matter. 

Upon the whole case their Lordships are of opinion that 
the official assignee failed to establish his case under the Ordi- 
nance, that the Trial Judge rightly dismissed the action, and 
that this appeal ought therefore to be allowed with costs, the 
order of the Court of Appeal being discharged, and that of the 
Trial Judge restored, and they will hymbly advise His 
Majesty accordingly. 

Solicitors for appellants : Mayo, Eldar & Co. r 

Solicitors for respondent: E. F. Turner & Sons. 


K. J. R. : Appeal allowed. 
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Reporter's Note : This pronouncement of the Privy Council settles 
the law, on which there has been considerable conflict of judicial opinion 
both in India: and in England; see the recent judgment of the English 
Court of Appeal in (1924) 2 Ch. 515 (In re Cohen), where Pollock, M. R., 
dissented from his learned colleagues, Warrington and Sargant, L. JJs. 
—K. J. R. 


IN THE HIGH COURT QF JUDICATURE AT MADRAS. 


PRESENT :—MnpR. JUSTICE KUMARASWAMI SASTRI AND 
Mr. Justice WALLACE. 
Tirumala Reddi Chinnappa 

Reddi Appellani* (Petitioner). 
V. 
Kolakula Thomasu Reddi and 
another ... Respondents (Respondents) . 

Provincial Insolvency Act—S. 43—Extenston of time to apply for dis- 
charge—Grant of, after expiry of period fixed by order of adjwdication— 
Jurisdiction—Proceedings wider S. 43—Postponement of—Grounds— 
Challenge of sale held by Official Receiver if one—Arnmulment of adjudi- 
cation—Person in whom property vesta after—S. 37—E ffect. 

S. 43 of the Provincial Insolvency Act is mandatory, and the Court 
has no power to extend the time to apply for discharge after the expiry 
of the period fixed for that purpose by the order of adjudication It is 
open to the debtor or any of the creditors to apply within the time limited 


for an extension of time, but, where this is not done, S. 43 should be allow- 
ed ta take its course. 


The fact that a sale held by the Official Receiver is challenged by a 
third party is no ground for postponing the proceedings under S, 43. 

The annulment of adjudication does not necessarily revest the pro- 
perty ih the debtor as the Court can under S. 37 of the Act give direc- 
tions in whom the property should vest pending further orders. 


Appeal Against the order, dated 23rd December, 1926, of 
the District Court of Guntur, in I. A. No. 256 of 1926 in 
I. P. No. 42 of 1923. 

Ch. Raghava Rao for appellant. 

A.V. Krishna Rao for respondents. 


The judgment of the court was delivered by 

Kumaraswams Sastri, J. :—This appeal arises out of an 
order passed by the District Judge, refusing to annul the adjudi- 
cation of one Thonfasu Reddi and extending the time within 
which he has to file his application for discharge. Thomasu 
Reddi was adjudicated insolvent on the 8th of July, 1924, and one 
year’s time was fixed as the period within which he 


*A. A. O. No. 








195 of 1927. 1st Novembet, 1927, 
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should apply for his discharge. He did not apply 
within the period and the time was extended 40 
the lith of August, 1926. As the insolvent did 
not apply for his discharge as required by S. 43, an applica- 
tion was put in on the 13th of December, 1926, by the appellant 
creditor to annul the adjudication. The Official Receiver sub- 
mitted his report on the 22nd of December, 1926, stating that 
some properties were sold on the 30th of June, 1925, that a 
petition was filed in the District Court to set aside the sale and 
it was dismissed on the 5th of Movember, 1925, and that C. 
M. A. No. 149 of 1926 was filed in the High Court against 
the order of the District Judge and further proceedings were 
stayed. He states that it is regrettable that neither the 
debtor nor any of the creditors applied for extension of ¢ime, 
that the provisions of S. 43 appear to be imperative, that, in 
the 4bsense of any extension of time, the order of adjudication 
is liable to be annulled and that it is desirable under the cirum- 
stances to issue notice to the creditors and hear them before the 
order of annulment is passed. The District Judge, on this 
report and on the creditor’s petition, passed an order refusing 
to annul the adjudication and extending the time to the 23rd 
December, 1927. Another creditor (No. 4) applied on the 
10th of December, 1926, under S. 27, clause (2) of the Act, 
to extend the time to apply for discharge and this pétition was 
dismissed on the ground that the court had already extended 
the time on the report of the Official Receiver. So far as the 
insolvent is concerned, he neither applied for an extension of 
time nor filed any petition or affidavit setting forth the reasons 


for his not having applied within the time fixed by the ĉourt. . 


The question is whether the learned District Judge was right 
in extending the time on the report of the OfficialeReceiver. 

It is argued for the appellant that the provisions of S. 43 
are mandatory, that the court has no power to extend the time 
after it has elapsed, that even if it has such power, the only per- 
son to apply is the insolvent and that in any case the Judge was 
wrong in acting on the report of the Official Receiver especially 
as the report gives no reason for the application to extend the 
time not having been filed earlier. 

For the respondent it is contended that 5. 43 is only direc- 
tory and not mandatory, that it is open to any creditor or to 
the Official Receiver to apply for an extension of time even 
though the time has expired and that in the present case tite 
Judge acted within his powers and in the exercise of sound 
discretion in extending the time. - 

R44 
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The relevant sections of the Provincial Insolvency Act are 
Ss. 10, 27, 37 and 41. S. 27 of the Act enacts that the court 
shall, on making an order of adjudication, specify in such an 
order the period within which the debtor shall apply for his 
discharge and that the-court may, if sufficient cause is shown, 
extend the period within which the debtor shall apply for his 
discharge. S. 41 enacts that the debtor may, at any time 
after the order of adjudication, and shall, within the period 
specified by the court, apply to the court for an order of dis- 
charge, that notice should be*given and any objections heard by 
by the court. S. 43, runs as follows: 

“If the debtor does not appear on the day fixed for hearing his 

application for discharge or such subsequent day, as the court may direct, 
or if the debtor does not apply for an order of discharge within 
the period specified by the court, the order of adjudication shall be 
annulled, and the provisions of S. 37 shall apply accordingly”. 
Cl. (2) gives power to the court to recommit the debtor to prison 
if he had been released from custody under the provisions of 
the Act and states that all processes which were in force 
against the person of the debtor at the time of such release 
shall be deemed to beestill in force against him as if no order 
of adjudication had been made. S. 37 states that, where an 
adjudication is annulled, all sales and dispositions of property 
and payments duly made, and all acts done by the court or 
receiver shall be valid, but, subject as aforesaid, the property of 
the’ debtor who was adjudged insolvent shall vest in such per- 
son as the court may appoint, or, in.default of any such appoint- 
ment, shall revert to the debtor to the extent of his right or in- 
terest therein on such conditions (if any) as,the court may, by 
order in writing, declare. S. 10, sub-clause (2) provides that 
a debtor, im respect of whom an order of adjudication made 
under the Act is annulled owing to his failure to apply or to 
prosecute an application for his discharge, shall not be entitl- 
ed to present an insolvency petition without the leave of the 
court by which the order of adjudication was annulled, and 
it states when such leave ought not to be given. 


There has been a conflict of opinion as regards the power 
of the court to extend the time after it has expired. 

In ArunagirieMudaliar v. Kandaswami Mudaliar (1) an 
application was made by the insolvent after the expiry of the 
ẹeriod fixed in the order of adjudication to extend the time. 
This application was filed after a creditor has applied to annul 





1. (1923) 19 L W 418. 
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the adjudication under S. 43. Waller, J., was of opinion that 
after the expiry of the period prescribed by the order of the 
adjudication for applying for discharge, the court has no power 
to extend the period while Krishnan, J., was of opinion that 
the court has power under S. 27, clause (2). Both the learn- 
ed Judges, however, agreed that it was not a fit case for grant- 
ing an extension of time. Waller, J., observed, 


“Objection is taken to the District Judge's order on two grounds, 


(a) that under S. 43 he had ng option but to annul the adjudica- 
tion, 

(b) that he had no power under S. 27 (2) to extend the period 
after it had expired. 

I think that both. grounds are good. S. 43 is absolutely peremp- 
tory in its terms and I am of opinion that directly the court was inform- 
ed of the insolvent‘’s ommission to apply within the time fixed, the only 
course open to it was to annul the adjudication. That being sv, it 
follows that no application for extension of the period can lie after it 
has expired. No doubt S. 148, Civil Procedure Code, allows exten- 
sions of this description; but the Code is applicable only so far as it 
does not conflict with the provisions of the Provincial Insolvency Act, 
and they are opposed to such an extension” e 
The learned Judge thought that the proper order sala be to 
annul the adjudication and leave it to the insolvent tnder 
S. 10 (2) to apply if he had good cause for kis delay. 
Krishnan, J., was of opinion that the power given by S. 27 (2) 
is not exhausted by the period fixed in the order of adjudica- 
tion having expired, that as regards S. 43, although it says 
that the court shall annul the adjudication, such words have 
been construed by their Lordships of the Privy Counfil in 
Badri Narain v. Sheo Koer (2) in dealing with the provisions 
of the Civil Procedure Code to be only directory and not man- 
datory and that S. 148 can be invoked in aid of the power to 
extend the time. 


In Abbireddi v. Venkata Reddi (3) the question was whe- 
ther the Court had power to review an order made annulling 
adjudication on the ground that the insolvent did not apply 
for his discharge within the time fixed in the order. The peti- 
tioners were some of the creditors and they applied for a re- 
view of the order. Devadoss and Wallace, JJ., held’ that 
S. 5 of the Act made the provisions-of the Civil Procedure. 
Code applicable and that “the Court had power- ‘to ‘review - kai 


2. (1889) LRIIAL:IL RY GSP. - 
3. (192) SIM L J®@, . 


Sastri,:J. 
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own order. In dealing with Arunagiri Mudaltar v. Kanda- 
swami Mudaltor (1) the learned Judges observe: ` 

“Tt is not necessary to deal with this case in detail as the point raised 
here did not arise for decision there. If an expression of opinion is neces- 
sary, we would be inclined to hold with Krishnan, J., that the Court has 
power to extend the time for making an application for discharge, provided 
that the application is made before the order of annulment is made”. 

In Venugopolacharriar v. Chiremulal Souxar (4) Phillips 
and Madhavan Nair, JJ., held that S. 43 of the Provincial 
Insolvency Act is mandatory and that when an order of annul- 
ment has been passed under S. 43, sub-clause (1), S.10, cl. (2) 
of the Insolvency Act which provides a special remedy for set- 
ting aside the order renders the provisions of O. 9, Civil Pro- 
cedure Code, inapplicable. Phillips, J., in dealing with S. 43, 
agreed with the view of Waller, J., in Arwnagiri Mudaliar v. 
Kandaswami Mudaltar (1) that S. 43 was absolutely peremp- 
tory in its terms. In dealing with S. 43 the learned Judge 
observes : 

“No provision similar to S. 43 was contained in the old Provincial 

Insolvency Act and it is obviously one of the provisions of the new Act 
that the debtor shall be obliged to apply for discharge if he wishes to re- 
tain the benefits of insolvency so as to put an end to the proceedings in 
Insotyency. Provisions have been enacted in S. 43 (1) that Lf he does not 
apply for discharge his adjudication shall be annulled, but it allows him 
in certain casgs a further remedy of piesenting another petition in insolvency 
which is the method of giving relief to persons who are prevented by bona 
fide gauses from presenting their applications”. 
Madhavan Nair, J., also was of opinion that S. 43 is 
clearly mandatory. There is no conflict between this decision 
and the earlier decision above referred to. In the former case 
the application was made by some of the creditors and S. 10, 
cl. (2) would not obviously apply and the Court had to fall 
back on the “Civil Procedure Code, which is made applicable 
under S. 5. In the latter case the application was by the 
debtor, in whose case a special remedy is provided by S. 10, 
cl. (2). These cases however are authority for the view that 
the Court cannot extend the time after the time fixed in the 
order has elapsed. — 

In Ramakrishna Misra, ex parte (5) it was held by Das 
and Ross, JJ., that the provisions of S. 43 are mandatory and 
that the court has ne discretion to enlarge the time after the 


-expiry of the period fixed by the Court for an application for 


am order of discharge. 





1, (1923) 19 L W 418. 4. (1926) 51 M L J 209. 
S& (1924) IL R 4 Pat 51. 
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Das, J., after pointing out that S. 27 was a new provision 
introduced in the Act for remedying the defect in the existing 
law under which the conduct of the debtor in many cases 
never came under the scrutiny of the Insolvency Court and 
after referring to the terms of S. 41 observes: 

“It is obvious to my mind that the debtor has complete discretion to 
apply when he likes provided he applies within the period specified by the 
Court. The word “shall” in S. 41 of the Act imposes in my opinion a 
duty upon the insolvent the breach of which involves the consequences 
pointed out in S. 43.” è 
In Roop Naratn v. King King & Co. (6) it was held that where 
the insolvent fails to apply for an order of discharge within 
the time prescribed, the Court has no option but to annul the 
adjudication though it has power under S. 37 to protect the 
creditors by directing that the property shall vest in’a person 
appointed by the Court and not revest in the insolvent. 

There are other decisions which take a contrary view 
though some of them may be distinguished from the present 
case on the ground that they were cases where the debtor had 
applied. < 

In Abraham v. Sookias (7) it was held by Chatterjee and 
Pantan, JJ., that the Court has power under S. 27, cl. (2) of 
the Provincial Insolvency Act to extend the time to apply tor 
discharge even though the time originally fixed had expired. 
The application was an application by the insolvent. The 


learned Judges point out that the adjudication does not become ` 


automatically annulled if no application is made prior to the 
expiry of the period and observe: e 

“It is true that S. 43 provides that the order of adjudication shall 
be annulled; but that seems to indicate that it has to be annulled at the 
instance of the opposite party or by the Court itself, and does not stand 
canceled automatically on the expiry of the period. We think that under 
S. 27, cl. (2), the Court has the power to extend the time even after the 
expiry of the period of the order for discharge.” 


In Lakhi v. Molar (8) it was held that S. 148 of the 
Civil Procedure Code gives the Court power to extend the 
time fixed even after it has expired, as there is nothing repug- 
nant in the Insolvency Act to make S. 148 inapplicable. In 
Fatch Muhammad v. Maya Das (9) the samg view was taken, 
the learned Judge simply following the decision in Lakh v. 
Molar (8). In K.K. $. A. R. A. Chettiar v. Maung, 

6. (1926) 94 I C 234. - 7. (1923) IL R 51 € 337. 
8. (1925) & I C 115. 9. (1926) 100 I C 1M. 
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Myat Tha (10) it was held that the Insolvent Court has 
power to extend the time for making an application for dis- 
charge. It appears from the report that an application had 
been made to extend the time by a creditor before the time had 
expired. This case does not really touch the question as to 
how far the Court has power to extend the time after it has 
expired. ` 
It will thus be seen jhat there is a conflict of opinion as 
to the power of the Court to extend the time under S. 43. So 
far as the Madras High @ourt is concerned the balance of 
authority is in favour of the view that S. 43 is mandatory and 
that the Court has no power to extend the time after the period 
specified in the order. We think that this view is the correct 
view to take having regard to Ss. 10, 27, 37, 41 and 43 which 
we have referred to. As pointed out above, S. 27 was not in 
the old Act but it was subsequently added and the object of the 
amendment is to fix some period within which matters relaling 
to the adjudication have to be disposed of. f 
The word “shall” in its ordinary signification is manda- 
tory though there may be considerations which influence the - 
Court in holding tha? the intention of the legislature was to give 
a discretion But in the present case we fail to see any rea- 
son why the word “shall” in S. 43 should not receive its 
ordinary interpretation. The object of S. 43 is to punish 
the debtor if he does not with due diligence apply for dis- 
charge within the time limited. It was considered by the 
legislature that as civil processe® were stayed on adjudication 
it was necessary to fix some time limit within which the adjudi- 
catibn should either be confirmed or set aside. This is clear 
from the consequences which follow the annulment of adjudi- 
cation. The debtor can be re-arrested and sent to jail and the 
decree satisfied in the ordinary way. The Act also gives the 
right to the debtor to apply to set aside the order. But he has 
to show sufficient cause for not applying within the time limit- 
ed. It is open to the debtor or any of the creditors to apply 
within the time limited for an extension of time but where 
this is not done, S. 43 should be allowed to take its course. 
Turning to the merits of this case, it seems to us that there 
is-no reason why the time should be extended. As pointed 
out by us, the time originally fixed was extended once and none 
„of the’ parties did anything. Al that the Official Receiver says 
is that it-is-regrettable that nothing was done, but the mere 








of che ag -10. (1926) 6 Bur. L J. 5..- 
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expression of regret cannot amount to a reasonable ground for 
the provisions of the Act not having been complied with. The 
fact that there was a sale by the Official Receiver which was 
challenged by a third party would not be a material considera- 
tion, as, under the provisions of the Act, sales held by the Official 
Receiver or the Court before the annulment of the adjudica- 
tion would be valid and the mere fact that the sale is contested 
unsuccessfully by somebody is no gyound for postponing the 
proceedings under S. 43. In this case no application was 
made by the debtor nor is there @ny application forthcoming 
setting out the reasons why he did not apply under S. 43. We 
do not see sufficient grounds for holding that the creditor who 
applied for the annulment of adjudication is not entitled to the 
remedy which the law gives him. We may also point out that 
the annulment of adjudication does not necessarily revest the 
property in the debtor as the Court can under S. 37. give 
directions in whom the property should vest pending further 
orders. 

We set aside the order of the District Judge extending the 
time and direct that he should dispose of the matter before him 
according to law. As regards costs, we direct that the costs 


of the appellant in this appeal do come out of the estate of the 
insolvent. 


A. S. V. : Appeal allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE KUMARASWAMI SASTRI AND 





Mr. JUSTICE WALLACE. . 
Authimoolam Pillai ... Pehitionert (Petitioner- 
ie, l e Plantnif) 


v. 
The Secretary of State for India _ 
in Council represented by the Collector 
of Tanjore ... Respondent (Respondent- 
Defendant) . 
Ceol Procedwre Code of 1908, O. 17, R. 2—Dismisss! of swit for 
default of appearance—Pleader and pariy both present in court—Each 
saying to cowrt that he cannot go on with swit—Dismsissal of susi in case of. 
Where the pleader and the party are both pregent in court, and the 
pleader says that he is not prepared to go on with the suit, and the party 
also says that he is not prepared ¢o go on, and the suit is dismissed accord- 


ingly, the dismissal is one for default of appearance under O. 17, R. Z 


of Civil Procedure Code. 
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Authimoolam Generally, where a pleader says he is not ready to go on and does 
oe not go on, the dismissal cannot be said to be anything else than a dismissal 
The for default, and the presence of the party in court will not take the case 

Secretary out of the category of “dismissal for default of appearance”. 
of State = 
for India in Petition under S. 115 of Act V of 1908 and S. 107 of 


Connell the Government of India Act, praying the High Court to re- 

vise the order of the, Court of the Subordinate Judge of 
Tiruvalur, daed 2nd er, 1924, and made in I. A. No. 521 
of 1924 in O. S. No. 20 of 1923 on its file. 

T. M. Krishnaswamd Aiyar and K. S. Desikan for 
petitioner. 

The Government Pleader (P. Venkataramana Rao) for 
respondent. 

* The Court delivered the following 


JUDGMENT :—This petition arises out of an order of the 
Subordinate Judge refusing to restore a suit dismissed by him. 
The facts are shortly these. The plaintiff who is a resident 
out of British India filed this suit against the Secretary of State 
for India in Council to recover certain sovereigns which 
were confiscated. As he was away out of British India an 
application was made for security for costs and security was 
ordered. He did not give security within the time but filed an 
application for extension of time to give security. As regards 

: the suit itself it was adjourned more than once and the final 
disposal of the suit and the petition to extend the time for se- 
curity came on together. An order was passed extending the 
time and accepting the security, but, when the case was taken 
up, *the plaintiff’s pleader said that he was not prepared to go 
on as the witnesses subpoened were absent. The party was 
also present at that time and he too was not prepared to go on 
with the result that the Subordinate Judge dismissed the suit. 

It is argued before us by Mr. Venkataramana Rao that the 
dismissal was not one for default but one under O. 17, R 3, as 
the Judge asked the plaintiff to give evidence but he did not do 
so. It is contended by Mr. Krishnaswami Aiyar on the other 
side that the Subordinate Judge dismissed the suit really be- 
cause the plaintif was not prepared to go on and there was no 
order requiring him to give evidence on a particular date which 
was disobeyed and also states that the Full Bench ruling in 
Pichamma v. Sreeramulu (1) settles the question as to what 

“is to be done in case a party does not appear even though there 
is an order of Court directing him to do a certain act on a 


1. (1917) IL R 41 M 286 :34 M L J 24 (F B). 
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particular date. It is unnecessaty to consider this ques- 
tion further as the order of the Subordinate Judge itself shows 
that the learned Judge treated it as one for default of appear- 
ance and not as one for failure to do a particular act which he 
required the party to do. Treating the case as one for dis- 
missal for default, the question is whether a suit can be dis- 
missed under O. 17, R. 2, where the pleader and the party are 
both present in Court and the pleader says that he is not pre- 
pared to go on, and the party also shys that he is not prepared 
to goon. On this question, the balance of authority is in fa- 
vour of the view that such a dismissal would amount to one 
under O. 17, R. 2, which corresponds to old S. 157. 


The decisions in Gopala Row v. Maria Susaya Pillai (2) 
and in Kaliayappa , Mudaliar v. Kumaraswomi Mydali 43) 
which are decisions of benches support the contention of the 
appellant that, where a vakil says he has no instructions, the 
presence of a party in Court would not take the case out of 
the category of ‘dismissal for default of appearance’. We 
may point out that under the Civil Rules of Practice the party 
cannot conduct his case so long the vakalat to his vakil is in 
force (page 2 of the Rules and Orders) ‘and under O. 3, R. 4 
of the Civil Procedure Code the vakalat can be cancelled only 
in the manner stated therein. No doubt the view in Gopala 
Row v. Marta Susaya Pillai (2) and Kaliyappa Mséialiar v. 
Kumaraswami Muda (3) has not been approved by single 
Judges of this Court. In C.M. A. No. 69 of 1925 Madhavan 
Nair, J., was prepared to follow the view taken in Kaliyappa 
Mudahor v. Kumaraswami Mudali (3) while Curgenven, J., 
took an opposite view. Odgers, J., was inclined to take å dif- 
ferent view in Viswanatha Asari v. Sami Asari (4). But it is 
pointed out in Kaliyappa Mudaliar v. Kumaraswamf Mudali (3) 
that the balance of authority of the other High Courts is also in 
favour of the view taken by two benches of this Court. Such 
being the case, we do not think it necessary to dissent from the 
current of authority and to hold that where the party is pre- 
sent when his vakil says he has no instructions it makes the 
order inapplicable. As to the phrase ‘no instructions’, it is 
difficult to lay down any hard and fast rule as to what is meant 
by it “No instructions” is sometimes used, when a party does 
not pay the fees to the vakil; it is sometimes used when he does 

—i 





2. (1906) IL R 30 M 274 : 17 M L J 225. 
3. (1926) 51 M L J 290. 
4. (1923) 18 L W 209. . 
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not go to him at all; and ahua just to show that he is not 
ready to go on Generally, where a pleader says he is not 
ready to go on and does not go on, it is difficult to see how the 
dismissal can be said to be anything else than a dismissal for 
default. We say nothing about the merits of this case and we 
direct the Subordinate Judge to take the application on its 
merits and see if sufficient cause has been shown for restoring 
the suit. 

Costs to abide and follow the result of the application. 

A. S. V. . Apphcation remitted. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. NT :—Me. Justice PHOLIPS AND MR. Justice 
RAMESAM. ; 
Hanumantha Goundan and 
four others ... Appellanis* (Defendants). 
v. 
-, T. V. Doraiswami Pillai and five others ... Respondents 
(Plaintiffs). 


e 

Lease—Rent—Lessees’ liabil@y for—Defawli of leston i0 deler 
possession of enire properiy—Lessee obtaining and reiammg possession 
of porttiom—Liability for rent m case of—English and Indian lows— 
Method of fixing liabthty—Interest om arrears of rent—Liability for. 

A mittadar granted a permanent lease of three villages, but failed 
to deliver possession of two of them to the lessee. The lessee obtained 
possession of the third and remained in possession thereof. On a ques- 
tion arising as to whether the lessee was liable for any, and, if so, for 
what proportion of the rent fixed by the lease, held that, though, on 
failure to obtain possession of the entire property demised, it was open 
to the lessee to repudiate the entire contract, yet that, inasmuch as he 
chose to remain in possession of one of the villages demised, he was 
liable for the proportionate amount of rent due on that village, that 
amount being arrived at by taking the rent fixed as a whole and the in- 
come of the three villages leased as a whole and then calculating what the 
proportionate rent would be on the income derivable from the village 
in the possession of the lessee. 

Held further that, as the lease deed contained a condition that the 
lessee should be bound in the case of default by the provisions of the 
Rent Recovery Act of 1865, the lessee was liable also for interest on 
arrears of rent. 

The rule of English Law that when a lessee is evicted owing to de- 
fault of his landlord ‘he can suspend payment altogether although he re- 
mains in possession of a portion of the property does not appear to have 
been applied in this country. 





*A. S. No. 61 gf 1926. 14th October, 1927. 
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Appeal against the decree of IN Court of the Subordinate 
Judge of Chittoor in O. S. No. 11 of 1923. 

B. Somayya and T. L. Venkatarama Aiyar for 
appellants. 

H. Suryanarayana and S. Venkatachala Pilloi for lst 
respondent. 

The judgment of the Court was delivered by 

Phillips, J. :—The history of this case is somewhat compli- 
cated. The facts necessary for tĦe decision of this appeal are 
as follows:—One Bommi Achi, the mittadar of Thiriyalam, 
granted a permanent lease to defendants’ predecessors in Octo- 
ber, 1874, of the villages of Kudiyanakuppam, Kaveripattu and 
Ellapalle. The lease was to take effect from the 1st of July, 1875. 
Before that date the mittadar executed a usufructuary mort- 
gage deed on the 27th February, 1875, Ex. E-1, in favour of 
Narayanaswami Reddiar, and this was executed in discharge 
of a prior hypothecation of 1865, Ex. A. As the result of 
these transactions the lessees under the permanent lease, Ex.D, 
were unable to obtain possession of all the three villages and 
only obtained possession of one, namely* Kaveripattu. Subse- 
quently, in 1876 the lessees obtained an assignment of the 
mortgage right over the village of Kudiyanakuppam and f. 7 
at a later date, be obtained possession of Yellapalle, but*not unc 
the permanent lease. A suit was brought for the redemp _ 
of the mortgage on Kudiyanakuppam in 1914 and a decree 
was obtained, but that decree so far has not been executed, and 
plaintiff now seeks to enforce his claim to rent in respect of 
the village of Kaveripattu. He claims in his plaint to Be re- 
imbursed the peishcush payable on that village and also to 
receive a proportionate amount of the rent fixed for the three 
villages jointly. 

The appellants-defendants contend that at the time that 
they were let into possession of Kaveripattu and the mittadar 
failed to give possession of the other two villages there was 
an arrangement under which it was agreed that no rent 
at all should be paid for Kaveripattu. There is no docu- 
mentary evidence of this agreement modifying the provisions 
of the registered documents, Exs. D and D-1, and the only 
documentary evidence that is at ‘all relevant is the recital in 
Ex. E-1, an usufructuary* mortgage of Kudiyanakuppam in 
favour of Narayanaswami Reddi, in which it is said that 
arrangement had been made with the lessees that the mortgagee 
and not the lessees should enjoy possession df the land until the 
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mortgage amount had been paid off. Apart from that there 
is only the oral evidence of an old man who wrote some of 
these documents, but he is not very clear, and the Subordinate 
Judge has not believed the oral evidence. In view of the 
great improbability that such an arrangement completely modi- 
fying the terms of the permanent lease should have been enter- 
ed into orally, we are unable to disagree with the conclusion 
arrived at by the Subordjnate Judge. Plaintiff alleges that 
there was no separate agreement and, in view of the fact that 
defendant has failed to prote his agreement, it remains to 
consider what is the result of what has transpired. The lease 
is for three villages and when the mittadar failed to give the 
lessee possession of the whole leasehold it was open to him 
to repudiate the entire contract. He did not do that but re- 
mained in possession of a portion of the property. As he has 
chosen to remain in possession of this portion of the property, 
he is under certain obligations to his landlord the owner of the 
land. This obligation has been recognised on various grounds, 
such as the doctrine of apportionment of the old lease, or an 
implied new contract of lease or else a liability to pay a reason- 
able sum for use and” occupation. On whatever ground it is ` 
put, such obligation was recognised in Meenakshi Swndara 
Nacluar v. Chidambaram Chetty (1) and is applicable here. 


~The English doctrine which lays down that when a lessee is 


b ANG, owing to default of his landlord he can suspend pay- 
ment altogether although he remains in possession of a portion 
of the property does not appear to have been applied in this 
country and the observation of the Privy Counci! in Katyayani 
‘Debiy. Udoy Kumar Das (2) is no authority to the contrary. 

It remains then to consider what is the amount payable 
by the lessee. In the lease deed a rent of Rs. 1181 was fixed, 
of which Rs. 781 were to be paid on behalf of the lessor to 
Government as peishcush, the balance being payable to the 
lessor himself. Plaintiffs contention that this is a contract 
for payment of the peishcush on each of the villages cannot be 
upheld for that is not one of the terms of the contract. There 
was merely a direction by the landlord that a portion of the 
rent should be paid to Government in discharge of the peish- 
cush due by the lessor. That in no sense involves a contract 
by the lessee to pay the amount of peishcush on each of the 
three villages. It is therefore not material to ascertain what 
would be the exact peishcush on each of thé three villages if 

1. (1912) 233 ML J 119. 
2. (1924) LR 52I A10 :ILRS2C417 (PC). 
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they were separately registered. LEN have been filed 
in which statements have been made mentioning the respective 
peishcush of each village but they need not be considered now. 
We have to take the rent as a whole and the income of the 
whole property and then calculate what the proportionate rent 
would be on the income derivable from Kaveripattu, the por- 
tion in the lessee’s possession. Accounts have been filed, 
Exs. III to X, and, applying the figures of the income therein 
contained without deducting the remissions granted each year 
we find that the proportionate ambunt of rent due on Kaveri- 
pattu is Rs. 452. It would be therefore equitable to fix the 
amount at Rs. 450 per annum. The plaintiff has also claim- 
ed interest on the arrears at 12 per cent. per annum and this 
has been allowed by the Subordinate Judge. It ig, contertled 
in appeal that the facts do not justify the claim for interest 
under the Interest Act, and there has been no demand made 
before suit. This is correct, but there is a condition in the 
lease that the lessee shall be bound in the case of default by 
¢ the provisions of Act VIII of 1865. “On arrears of rent in- 
” terest would be payable under that Act, and the rate fixed by 
the Estates Land Act, which is now in” force, is 6 per cent. 
We think therefore that plaintiff is entitled to 6 per cent. in- 
terest on the rent from the date of accrual to the date of décree 
and after that on the total decree amount. Pilaihtiff also 
claims road cess paid by him which is also provided for in the 
lease. It is agreed that the annual amount due for road cess 
is Rs. 43-4-0 and that will be provided for in the decree, and 
it will also carry interest at 6 per cent. from date of payment 
by plaintiff. The lower court’s decree will be modified accord- 
ingly and the parties will pay and receive properonate costs 
throughout. 

A. S. V. Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SRINIVASA AIYANGAR AND MR. 
JUSTICE JACKSON. ; 
S. Kanthavadivelu Mudaliar 
and another vo Appelfants* (Plaintiffs) 
v. 
Ramaswami Mudaliar and “another ... Respondents (Defts.y 


Madras Hereditary Village Offices Act (III of 1895), S 6—Effect-- 
Appointment by Collector of a person not belonging to one of the 
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families spactfied—Declaraiton b invalidity of—Sukt by members of 
those fomiles for—Cowse of achon—Family in S.—Meoning— Member 
of family—Father’s sisters son of a Hindu, if a. 

The fact that an obligation is, by S. 6 of the Madras Hereditary 
Village Offices Act, III of 1895, cast upon the Collector to select persons 
from certain specified families does not necessarily include or imply the 
pew jusumuod4de we ‘souez asoy} M Bu Burpuodsaoo 8 JO UONE 
by the Collector of a person who does not belong to the families speci- 
fied camot be regarded as ap infringement of any such right, and a 


- person belonging to one of such families has no cause of actiun to main- 
. tain a suit for a declaration thet an appointment made by the Collector 


of a person not belonging to one of such families was not a proper 
appointment. 
Quaerd :—Whether, in any event, a suit by one of the members of 


_ the aggrieved family without making the other members parties would 


be tnaintaingble. 
Meaning of the word “family” in S. 6 of Act III of 1895 : 


Quaere :—Whether the _father’s sister's son of the last holder of 
the office, who was a Hindu, would be a member of his family within the 
meaning of the section. , 

<: Second appeals against the decrees of the Court of the 
Subordinate Judge of Coimbatore, dated the 9th September, 
1924, in A. S. Nos 69 and 67 of 1924 (A. S. Nos. 354 
and 344 of 1923, on the file of the District Court, Coimbatore), 
preferred against the decrees of the Court of the District Mun- 
sif of Udumalpet in O. S. Nos. 915 of 1922 and 19 of 1923, 
respsctively. 

“OT. R. Ramachandra Aiyar with S. R. Dikshit and 
S. Srinivasa Aiyar for appellants. 
The Government Pleader and S. Muthiah Mudaltar for 


respondents. 3 

The Gpurt delivered the following 

JUDGMENT :—Srinivasa Aiyangar, J :—These two appeals 
arise out of suits instituted with reference to the Madras 
Heriditary Village Offices Act IM of 1895. The facts are 
briefly these. The village relating to the suit office was consti- 
tuted into a separate village by separation and thereupon under 
S. 6 of the said Act new village offices were created in res- 
pect of the village. The Collector whose duty it is to select 
persons for the purpose of appointing to those offices is direct- 
ed by S. 6 as follows :— 

“In choosing persons to fill such new offices the Collector shall 
Select the persons whom he may consider the best qualified from among 
the families of the last holders of the offices which have been abolished”. 
It appears that the Collector appointed to the village office in 
question the predecessor in interest of the Ist defendant in the 
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suit. The plaintiff has instituted the d ees 
that the appointment by the Collector of the Ist defendant’s 
predecessor was not a proper appointment having regard to 
the said provisions in S} 6 of the Act. The plaintiff’s con- 
tention was that the lst defendant was related to the holder of 
the office abolished as his father’s sister’s son, and that he him- 
self the plaintiff was related to him as his father’s brother’s son, 
that, according to the proper construction of the expression 
‘family’ in the clause above referret to, he the plaintiff was a 
member of the family within which choice has been directed 
to be confined by the statute and that the defendant’s predeces- 
sor being only the son of the last holder’s sister was not such 
a member of the family. 

The first question that arises for determination is whe- 
ther the plaintiff has any cause of action to sustaifi the suit. 
That depends on the further question whether the appointment 
by the Collector resulted in any infringment of the right vest- 
ed in the plaintiff. For the purpose of the consideration of this 
question we might assume that the plaintiff is or represents his 
entire family. Then can it be said that the action of the Col- 
lector in not choosing a person from the «family of the plaintiff 
resulted in any infringement of the right of the family itself. 


It has been argued by Mr. T. R. Ramachandra Aiyar, the - 


learned vakil for the appellant, that when the legislature casts 
an obligation or duty on the Collector to select a person froin 
the family, the family gets a corresponding right as a matter of 
course. It is impossible to accede to any such contention. lt 
is one thing to cast on a person a duty to do a certain thing and 


another thing altogether to say that by reason thereof any-right- 


in respect of it is created in a third party. If the legislature 
had intended to create such rights in the families ¢o the office 
there was no difficulty whatever in using apt language to indi- 
cate such intention. That has not been done. On the other 
hand that the legislature treated the old offices as entirely 
abolished and provided for the new offices being created would 
almost seem to indicate that the true intention of the legisla- 
ture was that in the appointment to the new office so created 
the officers of Government should not be hampered by any such 
claims. As it is clear that there might be an obligation cast on 
an officer to make a selection from a partitular group of per- 
sons and such obligation need not necessarily include or im- 
ply the creation of a corresponding right in such group of pef- 
sons, it follows that from the mere fact that such obligation has 
been cast on the Collector we cannot spelk out a right in the 
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family. The view that welhave taken has also been taken by 
Mr. Justice Napier in the case of Krishnaswame Naidu v. 
Akulammal (1). -Though it was only an expression of opinion 
by the learned Judge and was not necessary for the decision of 
of the case before the Court, still we may notice that the view 
taken by that learned Judge was the same that we have arrived 
at on a consideration of the section. If therefore there is no 
room for construing that there was any right created in the 
family itself, it follows tat an appointment made by the Col- 
lector could not be regardedeas having in any manner infringed 
any such right. f 


So far we have considered the question on the assump- 
tion that the plaintiff may be regarded as representing the 
family Įt must be noticed also that the plaintiff has not 
chosen to make the other members of- the family parties to the 
suit even-though an objection with regard to it appears to have 
been taken at a very early stage in the suit. In the view we 
have taken it becomes unnecessary to discuss the other ques- 
tion, namely, whether the 1st defendant who has been appointed 
by the Collector should be regarded as contended for by Mr. 
T. R.- Ramachandra’ Aiyar as not being a member of the 


_ family. It seems to be a much more difficult question to solve. 


The expression ‘family’ undoubtedly has a very vague con- 
notation ‘and used as it has been in an-enactment which refers 
to persons of all nationalities and denominations it necessarily 
ills that the expression ‘family’ would have to be con- 
strued with special reference to the community with regard to 
which the question might arise. It is also an expression which 


‘bas Various connotations varying according to the context in 


which it may come to be used. It is possible that many diffi- 
culties may*arise if the question should be required to be decid- 
ed. But as it is unnecessary for the decision of this appeal we 
prefer not to express any opinion with regard thereto. In 
the result the second appeals fail and are dismissed with costs. 


A. S. V. Appeals dismissed. 


1. (1918) 9 L-W 90. 
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FULL BENCH. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE RAMESAM, MR. Justice WAL- 
LACE AND MR, JUSTICE JACKSON, 


Doraiswami Gurukkal and another ... Appellants* (Plaintiffs) 
v. 
Subramania Gurukkal and t 
others ... (Respondents (Defendanis). 


Madras Estates Land Act, Ss 24, 3 (11)—Rent—Enhancement of—- 
Claim to—Water-cess recovered by Government from landholder for use of 
Government water by a ryot—Claim of landholder to recover same front 
ryot if a clatm for enhancement of rent—S. 3 of Estates Land Act—En- 


hancement of rent within the meaning of. é ° 


Held, by Ramesam and Wallace, JJ., (Jackson, J. dissenting): When 
a ryot uses, for the cultivation of a land in his holding, water from «a 
Government tank and for the use of such water so taken the Government 
recovers an amount as and by way of watei-cess [rom the landholder, 
the claim of the landholder to recover such amount from the ryot is not 
a claim for an enhancement of rent within the meaning of S. 24 of the 
Madras Estates Land Act. 4 

Per Ramesam, J. :—In any event, the claim ıs not an enhancement to 
which S. 30 of the Madras Estates Land Act would-apply. S. 30 applies 
only to enhancements which -might be regarded as permanent at the dime 
of the application, that ıs, as continuously operating jo the future as far as 
one can see until some new circumstances arise which require another en- 
hancement or reduction, but not to cases where it is known the conditions 
may be constantly fluctuating. Such adjustment of rent to meet the 
fluctuating circumstances is not a case of enhancement at all. 

Per Wallace, J. :—Quaere :—Whether such a claim by the landholder 
on the tenant is a claim for “rent” as defined in the Madras Estates 
Land Act. 

Such a claim 1s an additional charge for additional facilities supplied 
to the land, and is not an enhancement of the existing rent. Such a 
charge does not become an enhancement merely because there was an omia- 
sion to charge it when the water was first taken. The original contract 
rights have not been interfered with or curtailed in any way. 

Per Jackson, J. :—The claim in question is rent within the meaning of 
the Estates Land Act. 

That the enhancement may vary {rom year to year or even not be im- 
posed at all does not make it any the less an enhancement. It cannot be 
said that the lawful rent only comprises such items as are constant, and 
independent of circumstance, and any additional charge made owing-to in- 
creased facilities enjoyed in any one year, is no enhaficement of rent. That 
would scem to be contrary to the intention of S. 30 of the Act. 


Second Appeals against the decrees of the District Court of 
Chingleput in A. S. Nos. 241 to 245 of 1923 and 252 of 1923, 
n —M = 
*S. A. Nos. 252 to 257 of 1925, 19th December, 1927. 

R—46 


F B. 
Doralswam! 
Gumkkal 
v. ` 
Subrantania 
Gurukkal,. 


F. B- 
Doralswami 
Gara kkal 


Subramania 
Gumkkal. 


- Srinivasa 
Alyangar, J. 


|| 
362 THE MADRAS PAW JOURNAL REPORTS. [voL, 


preferred against the decrees of the Court of the Sub-Collecter 
of Chingleput Division in Summary Suits Nos. 108, 141, 142, 
146, 154 and 144 of 1922 respectively. : 

A. Krishnaswwams Atyar for appellants. 

K. V. Ramachandra Acyar for appellants in S. A: Nos. 
256 and 257 of 1925. 


K. Destkachari for gespondents in S. A. Nos. 252 and 
254 of 1925. 


The Court (Srinivasa Aiyangar and Curgenyen, JJ. ) made 
the following 


ORDER OF REFERENCE TO A FuLL BENcH.—Sriit.vasa 
Atyangar, J. :—The question of law for determination in these 
Second Appeals is one not entirely free from difficulty and 
is also likely to arise frequently. 

The plaintiffs instituted the suits from which these 
Second Appeals have arisen as dharmakarthas of Sri \enka- 
teswaraswami temple in Kadapperi Village in Chingleput Dis- 
trict, to which temple the village had been granted as shirotri- 
yam. The suits wete instituted in the Court of the Deputy 
Collector of Chingleput Division under S. 56 of the Madras 
Estates Land Act for the acceptance by the defendant ryots in 
the said village. Qf an amended patta and the execution by 
them of a corresponding muchilika. 

The chief matter relating to the amendment and the main 
dispute between the parties was in reference to cl. (2) in 
the: patta tendered for acceptance. That clause runs in the 
translation as follows :— 

“Since for raising second or third crops on the single crop nanja 
land among “the lands referred to in paragraph 1, and for raising fire, 
second or third crops on the poramboke varappathu nanja lands, they 
have to be irrigated with the Madurantakam tank water, and since the 
Government charge the Shrotriem office, water-cess at the rate of Rs. 4 
per acre for the first crop, Rs. 2 for the second crop and Rs. 2 for the 
third crop, you shall pay the amount of that water-cess together with 
merai, road-cess, etc.” 3 

It was admitted by Mr. Alladi Krishnaswami Aiyar for 
the appellants that the clause as translated is not very accurate, 
and it was also conceded that the liability to pay the water-cess 
at the rate specified in the clause should be made distinctly to 
arise, only, if firstly the tenant should use the water of the 
Government tank of Madurantakam for the purpose of raising 
nanja crop on land which is not entitled to such water or for 
raising second and third crops on_land which is not entitled to 
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supply of water free for such second and third crops, and 
secondly if the landlord should have to pay the Government 
such amounts for the use of water as aforesaid by the tenant. 


The question then is whether the claim of the plaintiffs 
that the defendant-tenant is liable to make such payment condi- 
tioned as aforesaid is sustainable in law. To begin with, it 
may be observed that no objection as been taken or could 
indeed be taken for the insertion of such a clause in the patta 
if the decision should turn out to*be that there is such a lia- 
bility on the tenant. The learned Sub-Collector, so far as 
this question was concerned, disallowed the clause on the 
ground that the claim of the plaintiffs-landlords for payment 
of the cess in addition amounted to an enhancement of rent 
within the’meaning of S. 24 of the said Act, and that therefore 
the suit not having been instituted under S. 30 for such enhance- 
ment the claim was not sustainable. 


- On appeal by the plaintiff the learned District Judge took 
the same view and confirmed the decree of the Court of First 
Instance. The point for determination and indeed the only 
point that has been argued before us, thus resolves itself into 
a very short compass, whether the claim of the landlord for 
the payment of these amounts constitutes an enhancement’ of 
rent. The question has really to be decided only on the langu- 
age of two or three sections of the Act. The difficulty I have 
already referred to in coming to a conclusion with regard to 
this question has not been decreased! by the manner in which 
the question has been discussed by some learned Judges of, this 
Court in the decisions to which we have been referred. 
Altogether apart from the sections of the Act and on 
principle and the reason of the thing, it may be stated that if 
the tenant: uses Government water in excess of the mamool 
and for that the Government makes the landlord pay a cer- 
tain amount in excess, the landlord should undoubtedly be 
entitled in ‘law to recover the same from the tenant without 
considering any question of the precise procedure to be fol- 
lowed. The result of holding in such a‘case as this that the 
Jandlord has no right to levy such amount from the tenant 
would be that in respect of land for whichehe recovers from 
the tenant a sum of Rs. 2-10-0 per acre he would have to pay 
to the Government in addition to the peishkush Rs. 8 per acrce 
This undoubtedly would be seen to be very inequitable and 
almost monstrous. But no doubt if, on a consideration of the 
question, that should happen to he the inevitable result. - it 
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cannot be helped. The question is therefore whether that is 
the necessary conclusion to be drawn on a consideration of 
the language employed in the statute. Before I proceed fur- 
ther, it may be as well to point out that, though the plaintiff’s 
claim in respect of the matter has been rejected, because his 
proper remedy is to sue for enhancement of rent under S. 30 
of the Act, on an examination of the various clauses of that 
section, it turns out that Ae could not, even if he were so dis- 
posed, file such a suit under, that section in respect of the pre- 
sent matter. A claim for enhancement under that section 
may be made under clause (1) if the average local prices had 
risen, under clause (2) if the productive powers of the holding 
should be increased by any improvements effected by or at 
the expense of the landlord, under clause (3) if a work of 
irrigation or other improvement has been executed at the ex- 
pense of the Government and the landlord has been lawfully 
required to pay iu respect of the holding an additional revenue 
or rate to Government in consequence thereof, and under 
clause (4) if the productive powers of the land held by the 


Tyot have been increased by fluvial action. 


The only clause under which such a claim by the land- 
lord, as in this case, may be regarded as possibly falling is 
clause (3). On a careful consideration of that clause, how- 
ever, I have no doubt that the present claim of the plaintiffs 
cannot be regarded as falling under that clause. The neces- 
sary: condition for the application of that clause is as stated 
“that a work of irrigation or other improvement has been 
exectited at the expense of Government” and it is in conse- 
quence thereof that the Government has required the landlord 
to pay thee additional revenue or rate. There has been not 
even a suggestion in this case of a work of irrigation or other 
improvement having been executed at-the expense of Govern- 
ment. The Madurantakam tank is conceded to be an old tank 
and the demand against the landlord by the Government is not 
on the ground of any new irrigation work or improvement. 


I may also observe that the tense of the verb used in the 
clause is the present perfect tense, namely, “has been execut- 
ed” refers indubitably to some work recently undertaken and 
finished, the demand of the Government being in consequence 
thereof. 


It therefore follows, even if the landlord i in this case should 
have chosen to proceed under S. 30 of the Act, that section 
would not be applicable and he would: not be entitled to a decree 
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It thus follows that, so far as the direct authority of the 
previous decisions of this Court goes, it is entirely in favour of 
the contentions now put forward on behalf of the appellants, and 
it now remains for me only to refer briefly to and set out tlic 
grounds on which I have, apart from authority, arrived at the 
same conclusion. 

The expression ‘enhancement of rent” in ordinary English 
parlance may apply to two different things; firstly to any increase 


in the amount payable by the tenant to the landlord in relation to 


the holding and secondly to a larger amount being re- 
quired to be paid by the tenant to the landlord 
in respect of the very things that a tenant has been 
previously enjoying and without any further advantages. Logi- 
cally speaking, it is only the latter that can be regarded as consti- 
tuting a real enhancement of.rent. If in the place of half a 


dozen rooms in a flat the tenant comes to occupy two more rooms - 


and the rent is proportionately increased, it cannot, properly 
speaking, be called an enhancement of rent; similarly, if the rent 
of the tenant should be increased, let us say, for electric lights in- 
stalled in thé house by the landlord. : 

Now taking S. 30 of the Estates Land Act, it is clear that 
clauges (2), (3) and (4) in that section cannot properly be_re- 
garded asecases of enhancement of rent within the stricter mèan- 
ing of that expression and it is only, if at all, a case provided in 
clause (1) that-can be regarded as a case of real enhancement. 
But even there it may cease to be regarded as such, ‘if the real 
rent payable by the tenant to the landlord should be taken to 


be a share of the crops and the money rent agreed to should be ~ 


regarded merely as a commutation in money. But the legis- 
lature has spoken of all the cases as cases of enhancement of 
rent, and therefore we must take it that the sense in which the 
expression “ enhancement of rent” has been used in S. 30 of 
the Act is the wider one. Then when we come to S. 24 and 
find a provision that the rent of a ryot shall not be enhanced 
except as provided by this Act, the question comes to take thie 
form whether the enhancement of rent within the meaning 
of that section would include a claim of the kind made in this 
case. Thus we go back to the definition of rent in clause (11) 
of S. 3. ° | 

It seems to me that the mattes can be regarded in two 
Ways: firstly, that-when the latter part of the definition clause 
speaks of whatever is payable on account of the use and enjoy- 
ment of water such water is referred to be water supplied or 
taken for cultivation of land. The words “supplied” and 
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any dispute as regards the rate of rent and the claim did not 
amount to enhancement of rent though under S. 11 of the old 
statute, the Rent Recovery Act. 


In the case of ‘Bathna Appanna v. Sree-mantlu Raja 
Yarlagadda Venkataranalinga Bahadur Zamtndar Garu (3) 
Seshagiri Aiyar and Kumaraswami Sastri, JJ., held that the 


Zamindar is entitled to the water ate paid by him to the 


Government for water taken by the tenant. The learned 


Judges also held distinctly that, tHough such a claim would fall 


under the definition of rent in clause (11) of S. 3 of the 
Estates Land Act, there was no question of enhancement of 
rent in such a case. It is true that the judgment of the learn- 
ed Judges in this case is not as clear or explicit s migift be 
desired and is also open to criticism which my learned brother 
in the course of the discussion in this appeal was inclined to 
iuuke apalnst It that the grounds on which the learned Judges 
came to hold that it was not an enhancement do not appear. 
But at the same time it is undoubtedly distinct and direct 
authority on the point and if indeed I were dispos- 
ed w Ufer froti thé conclusion” arrived at by the 
learned Judges, I should have, feeling bound by that 


- detison, deemed it necessary to refer the consideration of the 


point to a Full Bench. For reasons however which T shall set 
out in the sequence I have arrived at the same conclusion ag the 
learned Judges in that case and do not therefore find it neces- 
sary to make any such reference. | This last case was referred 
to and followed with approval in the case of Venkatachalam 
Chetty v. Atyamperumal Tevas (4). Mr. Justice Phillips who 
delivered the judgment of the Court in that case has expressly 
held that, though a claim for water taken by thë tenant may 
be rent within clause (11) of S. 3 of the Estates Land Acct, it 
is not for that reason alone an enhancement of rent. 


Again in the case of The Midnapore Zanundari Cot- 
pany, Ltd. v. Muthappudayan (5), Sadasiva Aiyar and Spencer, 
JJ., held that the landlord is prima facte entitled to claim extra 
rent for second crop of paddy raised with landlord’s water and 
the landlord’s claim was not refused on the ground that the claim 
constituted an enhancement of rent under the Estates Land Act. 
The learned Judges there" referred to all the earlier cases jn 
which the same principle was recognized and applied. 


5. (1920) I L R 44 M 54:40 ML J 213. 


3. (1917) 33 ML J 355. 4. (1919) I L R 42 M 702 :37 M L J 248. 
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“taken” appear in juxtaposition 4od must be construed as so 
appearing. Having regard to the context which is the amount 
payable by the tenant to the landholder for the use or occupa- 
tion of the land, the water which is referred to as water sup- 
plied or taken can only refer to water belonging to the landholder 
and supplied by him to the tenant for purposes of cultiva- 
tion or else taken by the tenant whether with or without the 
consent or knowledge of the landlqrd. It is impossible to 
construe the definition of rent Ms referring to anything 
except the relation between the landlord and tenant’ as 
such, and so construed it is clear that the water 
the payment for which is said to be included in the ex- 
pression “rent” must be regarded only as water of the land- 
holder used and enjoyed by the tenant. If it were not so, we must 
regard the legislature as having sought to legislate not only for 
determining matters between the landlord and tenant but also 
with respect to other matters, such as the contingency of the 





tenant using water of the Gov 

in this case. If such had been the intention of the legislature, 
there is no reason why in a section like S. 30 a provision was 
not included for enhancement of rent im such cases. Such a 
claim is obviously just and equitable and there is no reason why 
if the legislature regarded such claim as enhancement of.rent 
it came to exclude it from the purview of S. 30. eThe con- 
clusion therefore would be sound and reasonable that the legis~ 
lature did not make any such provision in S. 30, because it*did 
not construe any such amount as rent within the meaning of 
the definition. If therefore what is payable on account of 
water becomes rent only when water is that of the landholder, it 
follows necessarily that when the water used or enjoyed by the 
tenant is the water of the tenant himself or of somg third party 
or even of the Government it may not be regarded as rent. 
Mr. Alladi Krishnaswami Aiyar for the appellants argued that, 
having regard to the usual provision in all enactments of defini- 
tion, that the definitions given are to be taken only unless there 
is something repugnant in the subject or context, we should 
construe S. 24 and other sections of the Act as though there 
was something repugnant in the subject or context with regard 
to the claim in such cases being regarded as rent but such a 
contention cannot be accepted, and to my mind is unnecessary. 


The learned Ceunsel for the respondent, Mr. Desikachagi, 
argued that in the present case it, must be held that the charge 
made by the Government for the water had been consolidated 
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with the rent, payable by the Enant to the landlord, in the langu- 

age of the last part of the definition of rent in the Act. 

I have some diffculty in seeing the relevancy and object 
of such an argument. If by that contention it was sought to 
take the claim írom out of the definition of rent then it cannot 
help the respondent. If on the other hand it is sought to make 
out that the claim itself is not sustainable for other reasons we 
have nothing to do with it at the present stage. That would 
only be on the merits of the question. Both the lower courts 
in this case have concurred fn dismissing the plaintiff’s action 
on the preliminary ground that the claim amounts to enhance- 
ment of rent and that therefore it is not sustainable as the 
action is not one for enhancement as provided in the Act. 

“In thesview I have taken it is not difficult to explain how. 
many learned Judges of this Court came to give expression to 
the view, even without any elaborate discussion, that a claim of 
the kind could not possibly be regarded as constituting an en- 
hancement of rent. 


Curgenven, J—The appellants, who are Shrotriyamdars 
of Kadapperi, Madurantakam Taluk, brought a number of suits 
under S. 56 of the Madras Estates Land Act(I of 1908) to en- 
force acceptance of pattas. These Second Appeals are against con- 
current judgments of dismissal passed, respectively, by the 
Sub-Collector of Chingleput and, on appeal, by the District 
Judge of Chingleput. 

The question which arises for our decision is whether the 
stipulation contained in paragraph 2 of the tendered patta 
(Exhibit B) constitutes an enhancement of rent; because if it 
constitutes an enhancement the landholdef can only enforce it, 
if at all, bye suit under S. 30 of the Act. The ryots in occu- 
pation of the suit lands have admittedly been cultivating them 
for an unspecified number of years with wet crops irrigated with 
water from the Madurantakam tank, which is a Government 
source. Previously no water-cess was levied in respect of this 
irrigation, but some years ago the Government located the ma- 
mool wet, and, finding these lands to be not included in it, began 
to collect water-cess from the landholder at the rate of Rs. 4 
for the first crop, Rs. 2 for the second crop and Rs. 2 for the 
third crop. The Yandholder now seeks, under the terms of 


these tendered pattas, to recover corresponding charges from 
the defendant ryots. g 


Mr. A. Krishnaswami Aiyar, for the appellants, concedes 
that a charge for water, when made, as here, by a landholder 


xy 
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in addition to the ordinary dry rekt, is “ rent” within the defi- 
nition of that term contained in S. 3 (11) of the Act; because 
it is something “ payable on account of the use and enjoyment 
of water supplied or taken for cultivation of land.” He con- 
tends however that it is not “ rent”, nor, if “rent”, is it an 
“enhancement”, within the meaning of S. 30. It is not “rent”, 
he says, because the section opens with the words “ where for 
any land in his holding a ryot pays g money-rent........... os 
which limit the meaning of “rent” to its ordinary sense, that 
is, to quote again from the defirfltion given in the Act, some- 
thing payable to a landholder “ for the use or occupation of 
land in his estate for the purpose of agriculture.” I do not 
think that the words “for any land” in S. 30 mean anything 
more than “in respect of any land,” and it may reasonably be 
said that the ryot pays water-cess ‘in respect of his land’ in 
the sense that it is due for water used upon his holding. But 
any weight which this argument might otherwise carry it loses 
when we consider the terms of ground No. (iii) of S. 30 upon 
which a suit for enhancement may be brought. It is thereby 
provided that if the Government execute a work of irrigation 
and the landholder has in consequence been required to pay in 
respect of a holding an additional revenue or rate, he may sue 
to enhance his ryots’ rent; and this is clearly an instance where 
the enhancement would take the form of an added Water-cess. 
To hold therefore that water-cess is not ‘rent’ within , the 
meaning of the section would entail the consequence that ground 
No. (iii) is in fact no valid ground at all. 

We have then to consider whether the addition of such a 
charge is an ‘enhancement.’ The argument addressed*to us 
proceeds upon the assumption that that term is only applicable 
where the rate of rent is increased without any corresponding 
increase in the profit or productivity of the land. Some support 
for this view is obtained from Battina Appanna v. Raja Yarla- 
gadda (3), where the learned Judges say, “ We do not think 
that an extra payment due for additional advantage is neces- 
sarily an enhancement . . . We do not think that clauses 


(2), (3) and (4) of S. 30 have any application. They con- 


template the continuance of the old state of affairs and yet 
a claim is made for increased rent without offering any fresh 
advantage.” I find myself unable to reconcile this observation 
with the terms of the clausts themselves, because it seems to me 
that each contemplates an increase in the productivity of the land, 





3. (1917) 33 M. L. J. 355.° 
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No. (ii) by reason of an ih ba engi effected by or at the 
expense of the landholder, No. (iii) by reason of irrigation 
from a Government source, and No. (iv) by reason of fluvial 
action. I must conclude accordingly, upon a construction of 
the section, that an increase in the rate of rent occasioned by 
an increase in productivity is an “cnhancement” and can 
only be enforced by suit. | 


It remains for congtlerafion whether this view, based 
solely upon the terms of the Act, is discountenanced by any 
decided cases. It follows from the line of argument I have 
employed that cases decided under Madras Act VIII of 1865 
do not necessarily afford any assistance. In Kottaswamy v. 
Sangama Naik (6), however, where a Zamindar sued to com- 
pel his ten&nts to accept a patta at an increased rate of rent, 
on the ground that he had by repairing a tank rendered a dry 
land cultivable with a wet crop, it was held that it constituted 
an enhancement which under clause (4) of S. 11 of the Act 
required the Collector’s sanction. This case at least furnishes 
some authority for the meaning of “ enhancement” which J 
have sought to gather from the terms of the present Act. 
The decision went the other way in Vaythenatha Sastrial v. 
Sami Randithar (7) apparently on the ground that there had 
not been eany money-assessment fixed upon the field. This 
case was followed in Thayammal v. Mutia (8) and again 
in Wenkata Rao v. Vaithilinga Udayan (9). Both were cases 
of the use by the ryot of the Zamindar’s water for irrigating 
his dry land and I imagine that if the learned Judges had been 
dealing with the terms of S. 30 of the present Act they would 
have decided them differently. There are the two cases in which 
the landholger sued, not in the Revenue Court for accept- 
ance of patta, but in the Civil Court to recover from the te- 
nant the amount of water-cess levied from him by the Govern- 
ment. [The Raja of Venkatagiri v. Vudutha Subbarayudn (1) 
and Surya Rao v. Seetharamayya (2)]. These cases were 
decided under S. 70 of the Contract Act, and, as pointed out 
in the latter of them, no dispute as to the rate of -rent was 
involved. In Batohu Raju v. Raja Rao (10) it was taken 
to be settled law that “if the Zamindar wants to enhance the 
rent in consequenct of any increase in the produce by water 


ee 
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9. (1901) 2 ME J 22. | 10. (1911) 21 M L J 1031. 


LIV] THE MADRAS LAW JOURNAL REPORTS." 373 
° 

supplied from any Government hurce, he must previously 

obtain the sanction of the Collector under the Rent Recovery 

Act,” a proposition which, if true then, has assuredly not be- 

come untrue by the enactment of Madras Act I of 1908. 

I have passed these cases in brief review because the only 
difficulty which, in my view, arises in this case is caused by 
two decisions dating from after the introduction of the 
Madras Estates Land Act—Venkatachalam Chetty v. Atyam- 
perumal Tevan (4) and The Midnapore Zamindari Company, 
Ltd. v. Muthappudayan (5). Béth were cases in which the 
landlord claimed to charge an additional rate for wet cultiva- 
tion carried out with the use of his own water. In the former 
the suits were for rent, and it was contended that the charge 
was illegal, being an enhancement of rent. The leamed 
Judge who delivered the judgment of the Bench held, on the 
authority of Thayammal v. Mutha (8), Venkata Rao v. 
Vaithilinga Udayan (9) and Batttna Appanna v. Raja Yarla- 
gadda (3), that a charge for water taken by the tenant is not 
enhancement of .rent, adding, “no doubt under S. 3 (11)” 
of the Estates Land Act such charge, even if not consolidated 
with the rent, will come within the definition of “rent”. But 
for that reason alone it is not necessary to hold that the charge 
for water in excess of the prior dry rent is an enhancemerft of 
rent. This is no doubt true: but if we go on to coffsider the 
language of S. 30, I am unable to resist the conclusion that 
any such addition to the rent is an enhancement within its 
meaning. If it be not so, why then is it an enhancement when 
the landholder makes an additional charge, as he may under 
clause (iii) of that section, in respect of dry land ‘converted 
into wet by virtue of an irrigation work effected at his ex- 
pense. The decision in The Midnapore Zaminda?i Company, 
Ltd. v. Muthappudayan (5) again is based upon three cases 
decided before the present Act came into force, and the pre 
cise terms of that Act, according to which the point must be 
settled, do not seem to have been brought to the attention of 
the learned Judges. In view of these terms, I must respect- 
fully adhere to the opinion that clause (2) in the tendered 
patta would, if put into effect, occasion an enhancement of 
the rent. 

I do not think that this conclusion is in any way affected 
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by two special consideratidhs, (1) that the supply of water, 
from being unauthorized, will become authorized, and (2) that 
the additional charges payable may be conditional upon 
use of the water for the several crops. Asto (1) 
we do not know enough of the circumstances to.say that 
the water was previously, so to say, taken by stealth, and the 
fact remains that the ryot was getting gratts water that he is 
now charged for. As to, (2), a conditional enhancement is 
still an enhancement, and it is probable that the defendants in 
these cases have practically fio alternative but to use the water 
for their crops and, if the plaintiffs succeed in enforcing their 
claim, to pay the cesses for it Mr. Krishnaswami Aiyar 
further objects that S. 30 makes no provision for enhancing 
theerent in such circumstances as the present, so that his clients, 
while compelled to pay the charges for, water levied by the 
Government, will be unable to recover them from the ryots. I 
am not clear that clause (iii) of S. 30 will not apply to such a 
case. But I desire not to express any opinion upon that ques- 
tion, as I do not myself think that it ought to influence the deci- 
sion upon the matter in issue, and lead us to say rather what 
should be in the Act than what is in it, where, in my view, there 
is no ambiguity. If considerations of this nature are to weigh, 
let it be remembered that to hold that a charge for water, made 
in the cirtumstances of this case, is not an enhancement of rent 
is to deprive the ryot of the protection of the Act in this res- 
pect; and it is not clear to me that, freed from this restraint, 
the landholder could not fix his own price for the water so ` 
supplied. 
By the Court—In view of the difference of opinion be- 
tween ourselves with regard to the question of law in these 
Second Appeals and having regard to the importance of the 
question, the likelihood of its arising in exactly the same form 
fairly frequently and also to the decisions of some learned 
Judges of this Court referred to in our judgments, we are of 
the opinion that it is necessary and desirable that the following 
question should be referred to a Full Bench for its opinion:— 
“Whether, when a ryot uses, for the cultivation of a land in his 
holding, water from a Government tank and for the use of such water 
so taken the Government recovers an amount as and by way of water-cess 
from the landholder, the claim of the landholder to recover such amount 
from the ryot is a claim for an.cnhancement of rent within the meaning 
of S. 24 of the Madras Estates Land Ach” 
K. V. Ramachandra Aiyar for A. Krishnaswami Aiyar 


for appellants. : 
K. Desikachari for respondents. 
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The Full Bench expressed thd following 

OPINION :—Ramesam, J—The facts of these Second 
Appeals are as follows : The plaintiffs are Dharmakarthas of 
Sri Venkateswaraswami Temple in Kadapperi Village in Chin- 
gleput District, to which temple the suit village belongs as Shrot- 
riem. There is no question in the case that the Shrotriem is not 
an estate. The litigation has proceeded on the footing that it is 
an estate. The suits were brought by the plaintiffs under S. 56 
of the Estates Land Act for the acceptance of pattas and the 
execution of corresponding muchilfkas. The pattas contain a 
new clause as compared with the former pattas. The additional 
clause runs thus :— 

“Since for raising second or third crops on the single crop nanja land 
among the lands referred to in paragraph 1, and for raising first, second! or 
third crops on the poramboke varappathu nanja lands, they haveʻto be irrigat- 
ed with the Madurantakam tank water, and since the Government charge 
the Shrotriem office, water-cess at the rate of Rs. 4 per acre for the first 
crop, Rs, 2 for the second crop and Rs. 2 for the third crop, you shall 
pay the amount of that water-cess together with merai, road-cess, etc.” 

The necessity for the insertion of this new clause in the suit 
pattas tendered for fasli 1331 arose thus; The suit lands have 
been irrigated for a long time by the water of the Madurantakam 
tnk which is a source belonging to Government. In Sriniyasa 
Aiyangar, J.’s referring. judgment it is said : ‘ : 

“There has been not even a suggestion-in this case of a work of 
irrigation or other improvement having been executed at the expenss of 
Government. The Madurantakam tank is conceded to be an old tank.” 

But my brother Jackson, J., observed in the course of the 
argument that the tank was constructed by a Collector named Mr. 
Plaice. We must take it therefore that this was a work execút- 
ed at the cost of the Government, but the Government charged 
no water rate up to fasli 1331. In or about tha® year the 
Government carried on a mamul wet survey, that is, a survey for 
the purpose of determining how much of the lands of suit vil- 
lage were entitled to water from the Government source free 
of water rate and if it is found that some lands are not entitled 
to water free of charge to take steps to impose water-cess under 
the Irrigation Cess Act, VII of 1865. The lands found to be 
entitled to water free of charge were presumably entitled to be 
so with reference to the engagement in the inam title deed. 
The result of the survey was that some of the lands in the 
village were found entitle to water right but others were 
not. In the case of those others the Government imposed 
water-cess at the rate of Rs. 4 for the first crop, Rs. 2 for 
the second crop and Rs. 2 for the third “crop, and collected 
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the amount from the landifolders, the plaintiffs. The object 
of the new, clause is to make the tenants liable to pay the 
amount of water-cess so collected from the landholders. lt 
is not clear from the facts of the case in any of the judgments 
whether the mamul wet lands are localized; if they are not 
localized, there is some difficulty in the way of the landholders 
which it is unnecessary to discuss. But probably they are; 
at any rate, the case has proceeded on that footing. | If_they 
are localized, it is obvious that the landholder is entitled, if 
not to the whole, at least to#a reasonable proportion of the new 
burden which has fallen on the land, and it is for the purpose 
of providing for some contribution by the tenants towards this 
burden that this clause is now inserted. The point referred 
to us is whether this therefore amounts to enhancement of rent 
within the meaning of S. 24 of the Act, but incidentally, the 
question arises, whether this adjustment on account of the 
imposition by the Government of water-cess cannot be made 
by WH of amendment of a clause in the patta, but should he 
mad_' by an application to the Collector under S. 30 of the 
Act for a reasonable enhancement of the rent. It is argued 
that these tenants’ holdings are like the holdings of mamul wet 
tenants in the villages. Both contractéd to pay the same rates 
from the beginning and if these tenants are made to pay more, 
it amoufits to an enhancement of rent. But this argument 
inyolves a fallacy.. The assumption with which it starts, 
namely, that these tenants’ holdings are like the holdings of 
the mamul wet tenants, is not true. Such an impression has 
no doubt been created by the fact that for a number of years 
the Government allowed all the tenants to use the water of the 
tank indiscriminately and woke up to the need for a mamul 
-survey onl recently. But this is merely an accident. If the 
mamul suryey has been made immediately after the tank was 
Constructed, those holdings which are entitled to water free of 
charge would have so got them. But the others would not 
have got water without payment; so that though the nature of 
the land, the soil, crops and everything else may be similar, in 
respect of this matter they are not similar and the suit lands 
would have had to bear the burden of watertess from the 
beginning. Whether all of it would have fallen on the tenant 
or not, or a reasonable distribution would have to be made, is 


- gnother matter. That some portién at least of this should be 


borne by the tenant also there cannot be’ the smallest doubt. 
If the construction of the tank was followed immediately by 
mamul survey and rents were fixed, the rents imposed upon 
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the tenants would have included soppe sroporanon of such water- 
cess collected from the landholder by Government, unless the 
water-cess is directly paid to Government by tenants. , The 
fact that it took some time for the legal rights of the holdings 
to be determined and that they are determined now can make 
no change. It only shows that the landholder and the tenants 
contracted under a mutual mistake as to the nature of the land 
and under that mutual mistake they acted all these years. But 
on the discovery of the mistake, thé proper rent in respect of 
the land is as I have indicated above. Thus, however much 
one may be inclined to say that such payment to the landholder 
to reimburse him in respect of the water-cess paid by him to 
Government is rent within the meaning of the definition of rent 
in the Act, it is certainly not an énhancement of rent withig the 
meaning of Ss. 30 and 24. The rate of rent which I have 
described above is the proper rate of rent to be borne by the 
holdings from the time when the tank was constructed and 
the lands were cultivated as wet lands. In this respect I am 
unable to distinguish the present case from the decision in 
Battina Appastna v. Sree-manthu Raja Yarlagadda Venkata 
Ramalinga Bahadur Zamtndar Garu (37. I may here observe 
that all the decisions under the Rent Recovery Act are not 
useful for discussion in the present case as the machinery 
provided in the two Acte is somewhat different. Im the case 
just cited it was observed : 

“We do not think that an ‘extra payment due for additional a¢van- 
tage is necessarily an enhancement. Where new circumstances have come 
into existence which require new adjustment, there is no question of 
‘enhancement. I may observe that in this case there were no new circum- 
stance or new enhancement. As I have already said, assuming fhat the 
lands were converted into wet lands soon after the tank was constructed 
and if the mamul survey had been then made, this is theerate which the 
lands would have been liable to pay from the very beginning. As to 
comparison with the rates of rent prior to the construction of the tank 
we have no means of such comparison because we have not got the pattas 
prior to that period. 

The decisions in Arunachalam Chettiar v. Mangala 
(11), Venkatachalam Chetti v. Atyamperumal Tevan (4) and 
The Midnapore Zamindari Company, Lid. v. Muthap- 
pudayan (5) show that the charging of additional rent when a 
certain contingency happens falls within the principle of Battina 
Appanna v. Sree-manihu Raja Yarlagadda (3) namely, when 

3. (1917) 33 M D J 355. 4 (1919) IL R42 M 702 :37 ML J As. 


5. (1920) I L R 44 M 534:40 M L J 213. 
11. (1915) I L R 40 M 640 : 31 M Ļ J 168. 
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circumstances require new qdjustment and support the above 
conclusion. One observation I wish to make is that whether 
the view I have expressed is or is not correct, it is not an en- 
hancement to which S. 30 of the Act would apply. S. 30 
applies only to enhancements which might be regarded as per- 
manent at the time of the application, that is, as continuously 
operating in the future as far as one can see until some new 
circumstances arise which ‚require another enhancement or re- 
duction, but not to cases Where it is known the conditions may 
be constantly fluctuating. e 

In such a case there can be no permanent enhancement of 
rent, nor can there be a ‘contingent decree for enhancement of 
rent. Such adjustment of rent to meet the fluctuating circum- 
stares mugt therefore fall within the principle of Battina 
Appanna v. Raja Yarlagadda (3) if at all. If it does not so 
fall, the result would be that the landholder would be remediless 
and then there would be an urgent case for the interference of 
the legislature because a more inequitable circumstance froin 
the point of view of the landholder cannot exist. For it must 
be remembered that the tenants are not bound to apply for 
water for any crop or for some of the crops and even if they 
always apply the Government is not bound to give. So long 
as this ujcertainty exists there is no guarantee that we have 


agaman come to a permanent state of things; and so long as the uncer- 


Wallace, J. 


taim condition exists, the only way to meet it is to have a clause 
like the one in this case. 

My reply to the question referred is in the negative. 

Wallace, J. :—I think it essential, in this reference, to 
adhere strictly to the terms of the reference. The question 
referred presupposes that the landholder is endeavouring to 
surcharge on the tenant, in the name of ‘ rent’, the exact amount 
of water-cess recovered from him by Government, for Govern- 
ment water taken by the tenant. Speaking for myself, I own 
considerable doubt, which is evidently shared by one of the 
learned referring Judges, whether such a claim by the landhold- 
er on the tenant is a claim for ‘ rent’ as defined in the Madras 
Estates Land Act, and there is authority for this view in The 
Rajah of Venkatagiri v. Vudutha Subbarayuds (1) and Surya 
Row v. Seethoramayya (2). The landholder is a mere col- 


lection agent for Government and it is difficult to see how what 
as See ee ee 


1. (1907) IL R 30 M 277 :17 ML J 145. 
2 (1910) 8 MLJ 363. 3. (1917) 33 M L J 355. 
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@ 
does not really go into the landh@lder’s pocket is rent. I do F. B. 
not regard S. 30 (iii) as standing in the way of this view.  Doraiswami 
That section will permit the landholder to enhance the Tent, Gurùkkal 
4. 4., to increase the rate of rent which he has hitherto charged Subramania 
on the land as a quid pro quo for some improvement effected Surakhkal, 
for the land, but that increase need not bear any necessary rela- Wallace, J, 
tion to the additional revenue which Government has imposed 
on the landholder. That section does not say that the rent shall 
be enhanced by the amount of that additional revenue. That 
imposition of the additional reventie is simply a necessary con- 
dition which will justify an increase of the rate of rent already 
being paid. S. 30 (iii) seems to me a variant of S. 30 (ii), 
î.e., the improvement executed at the expense of Government is 
really executed at the expense of the landholder, becduse 
Government is charging him additional revenue therefor. If 
the landholder’s claim then is not a claim for rent at all, it 
cannot be regarded as an enhancement of rent. 


_ Assuming however that this claim is a claim for rent, I 
agree with my learned brother that it is not an enhancement of 
the existing rent, unless it is increasing the rates of rent as 
determined by the terms of the original contract, and that it is 
ar that the payment or apportionment of this new Govern- 
pent water charge was not present to the minds of *the con- 
_tracting parties at all when the rates of rent were fixed. In 
the case of a tenant who now uses Government water for fhe 
first time, I am satisfied that any additional charge made 
upon him by the landholder in consequence of a charge 
imposed on the landholder by Government for ° the 
use of this water would not be an enhancement of the 
existing rates of rent. It is an additional charge fd? additional 
facilities supplied to the land. That being so, I do not see how 
such a charge becomes an enhancement merely because there 
was an omission to charge it when the water was first taken. 
The original contract rights have not been interfered with or 
` curtailed in any way. I do not wish to be understood as ex- 
pressing any opinion whether the clause relating to this charge 
can be properly inserted in the patta or not. That is not part 
of the question referred to us and I prefer toexpress no opinion 
on that matter. h 
1 answer the reference in the negative. i 
Jackson, J. :—The question referred to us is in effect whe- 
ther when a ryot takes water from a Goyérnment tank, and 


Jackson J. 


F. B. 


Doraiswami | 


Gurukkal 
v. 
Subramantia 
Gurukkal. 





Jackson, J. 
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L 
for the use of such water the landlord inserts in the patta an 
additional charge, such charge is an enhancement of rent as 
contemplated by the Estates Land Act. 

Rent under S. 3 (11) of the Act includes whatever is 
payable on account of the use and enjoyment of water taken 
for cultivation of land. Therefore this charge for water would 
appear to be rent, and presumably the landlord would not have 
inserted it in his patta unless that were his opinion. 

The question then remains whether such charge is an en- 
hancement of rent. The parties had agreed that the tenant 
should enjoy his holding at a certain rate set forth in the patta, 
and when some amount is added to this sum already agreed 
upan, I think it can only be regarded as an enhance- 
ment of rént. It is very analogous to the enhancement men- 
tioned under S. 30 (iii) “to enhance the rent on the ground 
that a work of irrigation has been executed at the expense of 
Government and the landlord has been lawfully required to 
pay in respect of the holding an additional revenue or rate to 
Government in consequence thereof.” 

That the enhancement may vary from year to year or 
even not be imposed at all, does not to my mind, make it any 
theless an enhancement. A proper patta should contain the 
full rate* that may legally be imposed, though it may happen 
that the landlord is in some years entitled to less if certain 
conditions are unfulfilled. If in some year the ryot has not 
taken the water,.the landlord may not be justified in charging 
for it; but when he is is so justified, his charging the full rate 
will be tantamount to an enhancement of the lawful rent if the 
patta does not already contain the maximum rate as one of its 
possible chdtges. It cannot, I think, be said that the lawful rent 
only comprises stich items as are constant, and independent of 
circumstance, and any additional charge made owing to increas- 
ed facilities enjoyed in any one year is no enhancement of rent. 
That would seem to be contrary to the intention of S. 30. 

In The Manager to the Lessees of the Stvasankara Zami- 
dary v. Chidambaram Chetti (12) it was held that if the 
rent was enhanced according to a clause already embodied in 
the patta providing that additional rent would be paid for in- 
creased area, then there would be no need for the landlord to 
invoke the aid of S. 42 (1) (a) Sr for the Collector to settle 
the dispute under S. 42 (2). i 

£. (1913) IL R 38 M 524. 
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Following that principle it wag held if Battina Appanna v. 
Raja Yarlagadda (3) that, where new circumstances have 
come into existence which require new adjustments, there is no 
question of enhancement. The idea would seem to be tHat if 
the patta already contains a proviso that, if certain circum- 
stances come into existence the rent may be newly adjusted, 
then such adjustment is no enhancement. But what if the 
patta contain no such proviso? Is jt to be said, for instance, 
that, where the patta merely contain’ a dry rate, the landlord 
may add as a proper insertion aneenhancement by way of wet 
rate because such new adjustment is owing to new circum- 
stances having come into existence. That interpretation 
appears to me to run entirely counter to Chapter III and the 
whole spirit of the Act. But this is the case followed» in 
Venkatachallam Chetty v. Aiyam Perumal Tevan (4) (besides 
cases under the old Act of which the wording is different). The 
landlord was claiming as rent a charge for water taken to dry 
lands which had been let to the tenant on dry rates with no 
provision in the patta for any additional charge if water was 
taken. It was held that such a charge was rent within the 
terms of S. 3 (11) and that it was a charge in excess of the 
prior dry rent; but nevertheless t was not an enhancement. I 
do not follow this reasoning. I:'may be, as observed lOwer 
down, a reasonable and equitable Wa but none thé less it is 
an enhancement. Suppose that the tema. “has a dry holding 
and the landlord, after constructing a tank, gceeds to charge 
additional rent because the productive powers b the land have 
been increased, is it to be said that this is no enhancement of 
the rent; and if it is no enhancement why is the landlord forced 
to sue in such circumstances under Chapter III of the Act? But 
if it be conceded that this would be an enhancenfent, is it not 
equally an enhancement if the tenant of the dry land takes water 
from a tank previously constructed and is charged an additional 
rent on that account. This is the difficulty which was present 
to the mind of my learned brother, Curgenven, J., and I confess 
to feeling its force. The Midnapore Zemindary Company, 
Lid. v. Muthappudavan (5) is to the effect that if the previous 
patta contains an implied contract that a charge for water shall 
be levied according to custom, the explicie statement of that 








3. (1917) 33 ML J 355. A 
4. (1919) I L R42 M 702 :37 ML J 248. 
5. (1920) IL R 44 M 534 : 40 ML J 213 
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contract in the patta, is noyenhancement. what hardly bears 
upon the present question, for no such implied custom is set up. 
I entirely agree that the rent of the previous pattas would have 
been’ higher if from the first it had been understood that the 
tenant was taking water fur the use of which the Government 
would charge the landlord. But, if, when that mistake is dis- 
covered, the landlord attempts to increase the rent, it appears 
to me to be a clear enhancement though a justifiable enhance- 
ment. The old rate may not have been the proper rate; but 
the proper rate is only reached by way of enhancement. 
I would therefore answer the question referred to us in 
the affirmative. 
A.S.. Réference answered in the negative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[ORDINABY ORIGINAL CIVIL JURISDICTION. ] 


PRESENT :—Mr. JUSTICE VENKATASUBBA Rao. 


M. K. Sowbagiammal and another wate Plaintsffs* 
v. oe 
Komalangi Ammal by guardian Kandaswami 
Chetti and another ... Defendants. 


Probai@ and Administration Act, S. 70—Probate of will—Caveat—In- 


ammer atere necessary to suppori—Tests—Creditor of  testator—Righi 


Komalangi 
Ammal. 


to contest the will —Functhon of the Probate Court—Decision of questions 
of title. 

In dealing with the question whether the caveator has the necessary 
interest to support the caveat, the test is whether the grant (under the 
will) displaces any right to which the caveator would otherwise be entitl- 
ed. If so, he has such an interest; if not, he has not. 

Where the“interest alleged on behalf of a caveator is that the testator 
purported to dispose of by the will the stridhanam jewels belonging to 
the cayeator as if they belonged to himself, the interest is not such as to 
support a caveat. 

A creditor of the testator has no right to contest the will for the 
reason that it is indifferent to him whether he shal] receive his debt 
from an executor or an administrator or an heir. 

The function of the Court of Probate is to decide whether the will 
propounded is the last will of the testator and whether the right to re- 
Present the estate may be conferred upon th eapplicant. The Court of 
Probate does not profess to decide th disputed title to every item of 
Property mentioned in the wil. . 

“ Caselaw reviewed. ° 
ae S T I ANAN AG ee EE 
*T. O. 5. No. 13 of 1927. 16th January, 1928. 


Se 
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"V. Radhakrishnayya and A. Kuppuswami Aiyar for plaintiffs 

P. Venkataramana Rao and B. C. Seshachella Aiyar for 
defendants. 4 

The Court deliyered the following 

JUDGMENT :—The question that has been raised | 
regard to be a settled point—settled alike by weighty 
decisions and unbroken practice of the Court. But of 
late, I have found a tendency at tHe bar to raise this point, 
as if it is a debatable one and reguires serious notice. I am 
delivering this considered judgment, to once for all state 
definitely what my view is and I am tempted to follow this 
course in this case on account of the lengthy argument address- 


ed to me. e 


One Mangadi Ellappa Chetti died leaveing assets valued 
by the petitioners at about 10 lakhs. He is said to have left 
a will and this is an application for probate of that will. The 
following pedigree serves to explain the facts of the case. 











— _ —— 








| | 
Mangadi Elleppa C hetti-testator = Subbaroya 











Diod July 1927 (left no widow ) 
Kannlappa Chetti (Died 1922) M. S. Chengelroya Cheri 
M. Gog oaia Execatilx & (2nd Caveayor) 
Ist a 
— —— — ° 
| | 
Gopala Chetti M. Komalangi Chengalroya 
minor) (ist Caveator) Chetu (minor) 


The will is propounded by Sowbagiamma shown ine the 
pedigree and her brother Thangavelu Chetti, these two persons 
being the executors named in the will. Caveats have been fil- 
ed as shown in the pedigree by Komalangi and Chengalroya. 
The caveat of the latter may be summarily dismissed as he has 
not complied with the rules of the Court and has not cared to 
appear at the hearing. The former is a minor and is represent- 
ed in these proceedings by her father. The petitioners take a 
preliminary objection, namely, that Komalangi does not possess 
such an interest as to support a caveat. The question I have to 
decide is, does she possess a Sufficient interest and can she be 
heard as a caveator? Hi 

The interest alleged on dher behalf is, that the testator pur- 
ported to dispose ofeby the will, her stridhanam jewels, as it 
they belonged to himself. I am asked to go into the question 
of the ownership of these jewels and declare, by my judgment, 
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that the deceased was not the owner and that his will in regard 
to them is inoperative. Two things I regard to be clearly 
settled by authority, firstly, that the interest alleged is not an 
interest as would support a caveat, secondly, that a Probate 
Court does not decide questions of title in regard to the pro- 
perty disposed of by the will. $ 

The question may be thus shortly stated. The testator 
has disposed of property? belonging to the objector. By rea- 
son of this fact, does the [atter get an interest to oppose the 
grant of probate? One of the earliest cases, and one often 
cited, is Behary Lal v. Juggo Mohan (1). In that case, the 
grant of probate was opposed on the ground that the testa- 
trix who was a Hindu widow had only a life-interest and that 
her husbahd’s property passed by survivorship to the ‘latter’s 
brother, the caveator. The District Judge refused the appli- 
cation for probate, holding that the widow had no power to 
dispose of the properties mentioned in the will. Garth, C. J. 
and McDonald, J., held 

“that upon an application for probate of a will, as long as it is 
made bona fide, it is not the province of the Court to go into questions 
cf title with reference to the property of which the will purports to 
dispose.” 
The learned Judges add that the grant of probate does 
not confer upon the executor any title to property, which the 
testatrix had no right to dispose of, but that it only perfects 
the representative title of the executor to the property which 
belonged to the testatrix and over which she had a disposing 
power. ` 

This case. has been repeatedly followed in Calcutta; but 
I shall content myself with referring to two more decisions of 
that court. In Abhiram Dass v. Gopal Dass (2) the caveator 
objected that the testator never owned the property with which 
the will dealt as the same belonged to a Mutt, to which the 
testator and the caveator belonged. The learned Judges, 
reversing the order of the lower court, held that a person, dis- 
puting the right of a testator to deal with property as his own, 
cannot be properly regarded as having an interest in the estate 
of the deceased. The second case is Srigobind Pershad v. Musstt. 
Laljhari (3). Letters of administration had been granted 
go a Hindu lady and the application was for revoking those 
letters inasmuch as the property was foint family property 





1. (1878) IL'R4C1. 2. (1889) ILR17C4. 
3. (1909) 14 C W N 119. 
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which passed to the petitioner by sigvivorship. On the ground 
that the-interest to be shown in an application for revocation 
is the same as the interest to be possessed by a person oppos- 
ing the grant, the court came to the conclusion that the appli- 
cant did not have sufficient interest and his application was 
accordingly rejected. 

Now turning to Bombay, the law is very clearly stated in 
Bal Gangadhar Tilak v. Sakwarbat.(4). That was also a 
case of revocation of a grant already made, but the learned Judges 
point out that in this respect the same considerations apply to 
a revocation of a grant as to a grant itself. The law is thus 
stated : 

“We regard the grant of probate as decisive only of the genuine- 
ness of the will propounded and the right of the executors thereby 
appointed to represent the estate of the tesattor. It in no respect decides 
any question as to the disposing power of the testator or es to the exis- 
tence of any disposable property.” 

It will be sufficient to. refer to one other case of the Bombay 
High Court, Haridas v. Nanabat (5). In that case, the 
grant was opposed on the ground that the property dealt with 
by the testator was joint family property which could not be 
disposed of by his will. The trial Judge, Russel, J., dismiss- 
ed the caveat, holding that the defendant had no interest ‘and 
adding, that, wero ho to decide differently, he should do so 
contrary to a long series of cases. The case was taken, in 
appeal and this view was confirmed. Jenkins, C. J., observes 
that this was the view that was uniformly taken in Bombay, 
Calcutta and Allahabad. On enquiry from the Testamentary 
Registrar, the learned Judges found that this was the invari- 

able practice on the Original Side of the Calcutta High Court. 

I regard this as a very valuable case and I may cite an impor- 
tant observation from that judgment : 

“The grant in no way hurts or prejudices the caveator, for it is 
general in its terms, specifying no item of property and prejudging noth- 
ing to the detriment of the appellant.” 

As regards the Allahabad High Court, I may refer to Birj Nath 
Dee v. Chandar Mohan Banerji (6). In that case again, 
it was objected that the widow had no disposing power over 
the property or some of it dealt with by the will. Edge, 
C. J., and Blair, J., obserye that it is not the practice of the 
Courts in India to try questions of title and finally decide them 


4. (1902) I L R 2 B 792. 5. (19%) IL R 28 B 644, 
6. (187) IL R 19 A 458. . 
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on applications for grant og'probate or letters of administra- 
tion. This was the view taken, in spite of the fact,- that at 
the hr reliance was placed upon Tharp v. Macdonald (7) to 
which the learned Judges also refer in their judgment. 

. Coming to our own High Court, Rahamtullah v. Rama 
Rao (8) (decided by Muthuswami Aiyar and Best, JJ.,) 
contains some useful observations. The question arose, 
whether a creditor of the*testator can be said to have an in- 
terest in the latter’s estate. | The answer was in the negative. 
Discussing the nature of the interest which a caveator must - 
possess, the learmed Judges say : 

“There must be a possibility of haying an interest in the result of 

setting aside the will.” 
A %reditom of the testator, they observe, has no right to 
contest the will, for the reason that it is indifferent to him 
whether he shall receive his debt from an executor or an ad- 
ministrator, (I may add) or an heir. In my own experience, 
I am not aware of a single case, during the last 25 years, when 
any Judge, sitting on the Original Side of this Court, allowed 
a question of this kind to be raised in a testamentary proceed- 
ing. ‘This is confirmed not only by Mr. Radhakrishnayya 
who, appears for the petitioners but by Mr. Venkatramana 
Rao himself who represents the caveator. 

The view I am taking is thus supported by authority and 
üniform practice of the court; furthermore, it is based on rea- 
son and sound common sense. The function of the Court of 
Probate is to decide whether the will propounded is the last 
will of the testator and whether the right to represent the 
estate may be conferred upon the applicant. The Court of 
Probate doas not profess to decide the disputed title to every 
item of property mentioned in the will. If a testator dis- 
poses of, say, 15 items of property and 10 different claimants 
appear before the court, each claiming one of them as his own, 
is the court to postpone its decision on the validity of the will 
and on the representative character of the applicant, until it 
decides the disputed ownership of the various items? By 
delaying the grant, serious injury may be caused to the estate, 
there being none during this interval to represent it. Then, 
again, innumerable" persons, each with his grievance, may come 
to oppose the grant, from one whb claims a property worth 
some lakhs, down to one who sets up title’to a property worth 


7. (1878) LR3P D 76. 8. (184) IL R 17 M 373, 
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a paltry sum. It is certainly noto be, expected that the appli- 
cation is to be decided in the presence of each one of these 
claimants. If, then, the scope of a testamentary procpeding 
is correctly understood, no difficulty can arise. Can the exe- 
cutor to whom probate is granted, on the strength of that 
probate, recover property which is not the testator’s? Does 
the probate confer on the executor right to property to which 
he is otherwise not entitled? If it is remembered that these 
questions ought to be answered in the negative, it does not in 
the least matter, what the profferties are, which the testator 
professes to treat as his own and to dispose of by his will. 
The remarks I have made apply equally to applications “for 
letters of administration. In dealing with the question—Has 
the caveator the necessary interest?—the test js, -does the 
grant displace any right to which the caveator would other- 
wise be entitled? If so, he has such an interest, if not, he 
has not. An heir on intestacy has an interest in impeaching 
the will; for, but for the will, he would succeed to the property. 
A legatee under a previous will has a similar interest; for, he is 
interested in establishing the validity of that will and impeach- 
ing the validity of the later will which deprives him of the 
benefit. A reversionary heir under the Hindu Law has such an 
interest; for, normally, a widow has only a limjted estate 


end the reversioner is interested in impeaching a will, which = e 


professes to enlarge that interest, or, again. which purports 
to confer upon her a right to make an adoption. [See Brinda- 
ban Chandra Saha v. Sureswar Saha (9)]. But in every case 
it must be shown that the caveator, but for the will, would Be 
entitled to a right, of which that will deprives him. 


I have said there has been of late a tendewey at the har, 
to treat the rule I have stated as open to question, and support 
is sought in certain observations of a Bench of this Cotirt in 
a recent case, Hanumantha Rao v. Lakshmamma (10); but 
I am sure I shall not be wrong if I assert (and I do sò with 
some confidence) that the learned Judges could not have ‘in- 
tended by their dicta to cast a doubt on a long settled ` practice 
sanctioned in a series of judgments of -great authority.’ : 

In this case, I have come to the -- gonclusipn . that the 
caveator is not possessed of an interest entitling him to oppose 
the grant and I dismiss his caveat with costs which I. fs at 
Rs. 300. ` ` ` 


—— Mm a ee ML AR 
9: (1909) 10 C L J 263. 10. (1926) I L R 49M 960°: 51M L 563. 
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It came to my ‘notice tpat citation did not issue to the 
minor grandsons of the testator, Gopala and Chengalroya. 
They gre certainly persons interested in the estate and I there- 
fore directed citation to issue to them. As their mother 
happens to be one of the petitioners, a Court guardian has been 
appointed and the latter has filed a written statement. I 
shall now proceed to hear the application on its merits. 

Mr. Venkatramana Rao now says that his client, the 
caveator, has another kind of interest, According to him, 
if there is a bare possibility of a person having an interest, that 
person is entitled to file a caveat. It is needless in this case 
to enquire whether this proposition is sound or not; the cavea- 
tor is the wife of Gopala Chetti, the minor grandson of the 
testator, and whatever interest she may or may not have, she 
cannot be permitted to oppose the grant, when we find that 
as a matter of fact, her husband and her brother-in-law, who 
alone would be entitled to succeed on intestacy, are before the 
Court and are taking necessary steps. The contention is over- 
ruled and I direct the plaintiffs to examine their witnesses. 


N. S. x Caveat dismissed. 





. PRIVY COUNCIL. 
[On® appeal from the Supreme Court of Ceylon.] 


PRESENT :—VISCOUNT HALDANE, Lorp SHAW, AND LORD 
WARRINGTON OF CLYFFE. 


Andrahennedige Dinohamy and another ... <Appellants* 
. v. 
Wijetunge Liyanapatabendige Balahamy 
and otherse ... Respondents. 


Marriage—Concubinage—Cohabtiation as man and wife for a long 
pertod—Presumplion of marriage. 


There is a presumption in favour of marriage rather than of concubin- 
age. Where a man and woman are proved to have liyed together as man 
and wife, the law will presume, unless the contrary be clearly proved, that 
they were living together in consequence of a valid marriage, and not in 
a state of concubinage. Sdstry Velatder Aronegary v. Sembecutiy Vaigalte, 
(1881) L. R. 6 A. C. 364, followed. De Thoren v. Attorney-General, 
(1876) L. R. 1 A. Ce 686, and the Breadalbane Case, (1867) L. R. 1 
H. L. Se. 182) referred to. 

a Where the parties constantly, continuously, and openly, lived and 
cobabited together for twenty years in the same fiouse as husband and 


RIN A 
*P. C. Appeal No 83 of 1926, 16th June, 1927. 
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wife, and had nine‘children, and, were regarded and recognized as man and 
wife by their relations and friends and by Ål! who knew them, and through- 
out their cohabitation they stood to each other in the relation of husband 
and wife, all the family functions and ceremonies being conducted og the 
footing alone that they were man and wife, keld, that these facts (in the 
absence of any countervailing circumstances) afforded clear and conclu- 
sive evidence of marriage and the legitimacy of its offspring. 

Appeal (No. 83 of 1926) from the Supreme Court of 
Ceylon. i 

L. De Gruyther and K. Brown for appellants. 

H. I. P. Hallett for respondents. 


The material facts are given in their Lordships’ judgment, 
which was delivered by 


Lorp SHaw :—This is an appeal raising the question of 
the validity of a Singhalese marriage. A petition was present- 
ed by the respondents in the District Court of Tangalla in 
Ceylon for letters of administration of the estate of one, who 
for short may be called Don Andris de Silva. Don Andris 
died on the 1st September, 1921. The application was made, 
upon the 14th December of that year, by Singho Appu, the son- 
in-law of the deceased Don Andris. Don Andris died intestate. 


The family history of Don Andris was that he had Been 


regularly married in 1885, having as issue the dauglfter who, | 


through her husband Singho Appu, now claims his whole estate. 
This first wife died in May, 1900. 


Then in 1901, and for a course of twenty years until 1921, 
when Don Andris died, the proved family history was as 
follows :— 


He married one, Balahamy, with the processiom, the giving 
of gifts and other ceremonials familiar to the law of Ceylon. 
There was, however, one omission, namely, that the marrige 
was not registered, and in that sense the marriage was irregular. 
But registration, however important, was not by law essential. 
Don Andris and she lived together as apparently man and wife 
for these twenty years. During that period she bore him nine 
children, of whom eight are still alive. The father and mother 
and children all lived together as one family. At the time of 
his death she and the eight surviving children were living in the 
family house. i A 

By the law of intestate succession in Ceylon, the estate of 
the deceased would have been divided, one, half to his widow 


Dinohamy 
v. 
Balahamy 


Lord Shaw. 


: 
Ups 
a ho ` 


P.C. 
Dinohamy 
Balahamy 
Lord Shaw. 
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and the other half equally ong the nine children, namely, her 
eight, and the respondent, t child of the first marriage. 

y The respondents claim that this law of succession operates. 

The appellants, however—Singho Appu and his wife—deny 
to the respondents any such right of succession. They maintain 
that Balahamy was not the wife of Don Andris, and that all 
her children were illegitimate. They accordingly claim that 
Dinohamy succeeded to the whole estate. | 


In the circumstances mentioned it is not to be wondered at 
that, when on the 14th December, 1921, letters of administra- 
tion were granted to the appellant, Singho Appu, as son-in- 
law of the deceased and husband of Dinohamy the daughter by 
the first marriage, he considered it expedient to do something 
to fortify à claim to the estate. For the result of success in his 
application would be that the appellants would be able to disin- 
herit and eject from the family home the first respondent and 
her eight children. . A deed, purporting to be a deed of agrec- 
ment, was accordingly prepared. It was made ready by the 
18th December, namely, four days after letters of administra- 
tion; and it was executed on the 23rd December. 


It is sufficient to say of that deed that the estate was declar- 
ed wholly to belong to the appellant Dinohamy, the daughter of 
the first marriage. A certain portion of the property, however— 
about one half—was to be given by her as a donation to the 
eight children; and the deed entirely disinherits their mother, 
who, as the widow of Don Andris, would have succeeded to the 
other half. It not only, however, does this, but it further 
states that Don Andris had “lived with the said ....Balahamy 
as his mistrgss and not having legally married her, eight chidren 
were born to them”. She is accordingly, as stated, entirely dis- 
inherited by the alleged agreement. 

There are only two real questions in the case :— 

First, was Balahamy married according to the law of 
Ceylon to Don Andris? 

Secondly, are her or her children’s rights affected by the 
deed of agreement? 

' The strengtheof the appellants’ case—there being a total 
conflict between the witnesses on the one side and those on the 
Qther—is that the District Judge believed the appellants’ witnes- 
ses. On the other hand, thetwo Judges of the Supreme Court 
of Ceylon, by their judgment dated the 18th December, 1925, 
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reversed the District Court’s judgment, and on both the points 
in issue differed from the learned Judge, disbelieved the witnes- 
ses of the appellants, and believed those of the baie werd Ie 
It is not disputed that according to the Roman Dutch 

there is a presumption in favour of marriage rather than cH 
concubinage; that according to the law of Ceylon, where a man 
and woman are proved to have lived together as man and wife, 
the law will presume, unless the contrary be clearly proved, that 
they were living together in consequence of a valid marriage, 
and not in a state of concubinage? 


A judgment substantially in these words [Sastry Velaider 
Aronegary v. Sembecuity Vaigalie (1)] was pronounced by 
this Board through Sir Barnes Peacock. Sir Barnes discusses 
the law with some fullness quoting among other cases the opinion 
of Lord Cairns in De Thoren v. Attorney-General (2) and 
making reference to the Scotch leading case, the Breadalbane 
case (L. R. 2 H. L. Sc. 269)". 


Since the Breadalbane case (3) has been mentioned it may be 
expt dlient to note these sentences from the judgment of Lord 
Cranworth therein :— 


“Marriage can only exist as a result of mutual agreement. The 
conduct of the parties, and of their friends and neighbours, in other words, 
habite and repute, may afford strong, and, in Scotland, attending to the 
laws of marriage there existing, unanswerable evidence, that at some un- 
ascertained time a mutual agreement to marry was entered into by “the 
parties passing as man and wife. I cannot, however, think it correct to 
say that habite and repute in any case make the marriage. Repute can 
obviously have no such effect. 6 


It is, perhaps, less inaccurate to speak of habite creating marriage if 
by the word ‘habite’ we are to understand the daily acts of,persons living 
together, which imply that they consider each other as husband and wife, 
and it may be taken as implying an agreement to be what they represent 
themselves as being. It seems to me, however, even here to be an impro- 
per use of the word to say that it makes marriage. The distinction is, 
perhaps, one rather of words than of substance; but I prefer to say that 
habite and repute afford by the law of Scotland, as, indeed, of all coun- 
tries, evidence of marriage, always strong, and in Scotland, unless met by 
counter evidence, generally conclusive.” 





*Owing to similarity of names, the reporters in 1 A. C. 686 and 6 A. C. 
364 were misled in giving the wrong citation to the Breadalbane Case, and 
the error has crept into their Lordships’ present judgment. The reference 
should be to L. R. 1 W. L. Se. 182—K J.R. e 

1. (1881) L R6 A C 364. 2. (186) L R 1 A C 68. 
3. (187) LRIHL Se. 18. A 
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Linohamy 
v. 
Balahamy 





Lord Shaw. 


392 THE MADRAS LAW JOURNAL REPORTS. [vor. 


Whether this distinctign be merely one of words rather 
than one of substance does not, in the present case, really arise; 
because in their Lordships’ opinion the evidence in this case 
comes up to the full measure of what would be demanded 
either in England, or in Scotland, or Ceylon, namely, it is un- 
answerable and conclusive evidence. 

The parties lived together for twenty years in the same 
house, and eight childrew were born to them. The husband 
during his life recognised, by affectionate provisions, his wife 
and children. The evidence of the Registrar of the District 
shows that for a long course of years the parties were recognis- 
ed as married citizens, and even the family functions and cere- 
monies, such as, in particular, the reception of the relations and 
other guests in the family house by Don Andris and Balahamy 
as host and hostess—all such functions were conducted on the 
footing alone that they were man and wife. No evidence 
whatsoever is afforded of repudiation of this relation by 
husband or wife or anybody. 

The learned Judges of the Supreme Court have discussed 
the evidence carefully} and have come to these conclusions. The 
Board thinks they are right. 


* The second point has reference to the alleged deed of agree- 
ment. ft has already been noted as remarkable that Singho 
Appu thought it right within a few days of letters of adminis- 
tration being granted to him to fortify his and his wife’s posi- 
tion by getting an agreement of the kind. The facts with re- 
gard; to it are that the widow gave no instructions for its pre- 
paration; that she was not consulted as to its provisions; that 
She obeyed a message to gò to Singho Appu’s house, and that 
she there, at his request, signed the deed.” She had no legal 
adviser. The deed was in English, but she could not read 
English. She says that she understood that she was required 
to put her name to it because it concerned her half of the estate, 
but that she did not know anything else. It is almost beyond 
reason to expect that she would have knowingly signed a deed 
declaring that she herself had lived with Don Andris for twenty 
years as his mistress, and that all her children were illegitimate 
children. * 

The most careful examination ef the conduct of the notary 
if stich a case must be made. Its outstauding feature is that 
being instructed by one party to a transaction involving not 
only the extinction and alteration of patrimonial rights, but also 
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a degrading alteration of the statusgand moral life of others 
who were to be made parties to the deed, he never seems to 
have suggested that it was a case for another notary being 
employed to protect the wife and children’s interests. The 
transaction and the evidence by which it was supported are 
alike discreditable. It would require the very strongest evidence 
in such circumstances to prevent the respondents from being 
protected against such a transaction bytą court of Jaw. Their 
Lordships agree with the Supreme Court that it is not proved 
that the wife understood, or had sufficiently explained to her, 
this deed written in a foreign tongue, and think it is no bar to 
her and her children’s rights under the Ceylon law of intestate 
succession. 


e 
Their Lordships do not enter further into the facts of the 
case as, for instance, the entries upon the register and other 


topics upon all of which topics the Board agrees with the Supreme 
Court. ` 


Their Lordships will humbly advise His Majesty that tle 
appeal should be disallowed with costs. , 


Solicitors for appellants : Freeman and Cooke, 
Solicitors for respondents : O. A. Cayley. ° 


K. J. R. Appeal dishissed. 


Reporter's Note .--The Roman-Dutch law allows presumptive proof 
of marriage by evidence of cohabitation and repute. So likewise does the 
law of this country; Indar Singh v. Thakar Singh, (1921) I. L. R. 2 Lah. 
207 (a case under the Hindu Law), where the authorities are collected; see 
also Re Shephard, George v. Thyer, (1904) 1 Ch. 456; Mowi*Lul 
v. Chondrabati Kumari, (1911) L. R. 38 I. A. 12 : I.L. R. 28 
Cal 700 : 21 M. L. J %3 (P. C.) ; Ghasanfa r Ah v. Kapts . Fatima, 
(1910) L. R. 37 I. A. 105 : L L. R. 2 All. 45: w 


M. L. J. 579 (P. C.), where however the presumption of marriage from . 


prolonged cohabitation was rebutted, the alleged wife being a prositute 
before the cohabitation began. Compare Ma Wu Di v. Makin, (1907) 
L. R. 35 I. A. 41 : I. L. R. 35 Cal. 232 : I8 MLJ3 (P. C.), which 
Sir Hari Singh Gour in his “Hindu Code” treats as an exceptional case, 
where the general presumption of marriage arising from cohabitation with 
habit and repute, was not applied, and their Lordships counselled caution 
in its application to oriental people amongst whom open cohabitation with- 
out marriage was not so uncommon as in the Westerg countries. 
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antsi ~x PRWY COUNCIL. 
(On appeal from the Supreme Court of Nigeria). 


PRESENT :—VISCOUNT HALDANE, LORD ATKINSON, LORD 
BLANESBURGH AND LoRD WARRINGTON OF CLYFFE. 


Sunmonu ... Appellani* (Deft.). 
v. 
Disu Raphael, since deçtased (now 
respresented by Awanotu) ... Respondent (PIF). 


Adverse possession—Excluswe possession by one member of the famiy 
for and on behalf of the family generally—Title under the Statute of Limiia- 
tion. _ Bal i 

Where under the substantive law governing the parties, there is uo 
imdividual ¿ownership in land, the title to which is vested in the family, and 
the head i the family for the time being 18 a quusi-trustes for the 
members thereof, no title to the land can be acquired under the Statute of 
Limitation by mere length of possession. The party in possession (that 
is, the bead of the family) is, in contemplation of law, holding for and on 
behalf of the family, and not on his own sole account. On his death, if 
one of his sons gets into possession, he too must be deemed to have got 
in consistently with a rightful title, that is to say, on behalf of his brothers 
and sisters and the family generally. Exclusive possession by him does 
a therefore, confer on him a title under the Statute of Limitation 


ec (No. 30 of 1926) from the Supreme Court of 


. Bischoff and C. M. T. loving for appellant. 
The respondent did not appear. 


The material facts appear from their Lordships’ judgment, 
whtch was delivered by ~ 

Viscount Haldane :—The appeal before their Lordships 
comes from the Supreme Court of Nigeria, and that Court 
affirmed a judgment of Mr. Justice Pennington, sitting as 
Judge. of the Divisional Court. The appeal is that of the de- 
fendant, and the defendant appeals on the ground that he was 
entitled to enforce his right to the property in question. The 
original respondent is dead and he is represented by Awanotu, 
a daughter, but she has not appeared on this appeal, whether 
from want of money or otherwise is not important. Anyhow 
those were the garties. 

The claim was to land in Victoria Road at Lagos, and the 
claim was that of the plaintiff, who is, called Disu Raphael, 
now deceased. Disu Raphael said that this was property 


Pac. Appeal No. 30 of 1926. 27th June, 1927, 
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which belonged to the family, and ghe claimed a declaration 
that the property was the property of Sule Raphael, deceased, 
his father, and he claimed it for himself and for the rest of the 
family of Sule Raphael. The defendant, Sunmonu, was 
a half-brother of Disu Raphael. They were both sons 
of Sule Raphael but by different mothers. It was 
claimed at one time that Sule Raphael had made a 
Christian marriage in Brazil with’,a Christian woman, 
and that consequently, according to the law of Nigeria, his 
property went according to English faw, so that his eldest son, 
Disu Raphael, would have been exclusively entitled. This, 
however, was not urged at the Bar, and could not have been 
successfully urged because both Courts concurred in finding 
that the Christain marraige was not established. There was, 
therefore, a native marriage, and, according to the native law 
the property which descended, that is the estate, went for the 
benefit of the family. 


It is very important -to have clearly in mind what the 
native law relating to the land in Lagos neally is. It is the 
more important because there have been various misconceptions 
of that law in decisions from time to time, some of which 


have been cited in this case, but they were finally laid go rest . 


by the decision in Amodu Tijani v. The Secretary of Southern 
Nigeria (1) a decision of this Board. At page 404 in the 
judgment of the Board the title to native lands is explained. It 
is stated that it is the characteristic of the ative title that 
what has been called in native cases where similar questiens 
arise, the radical title of the Crown applies, and the right of 
the native is a usufructuary right, and it is a usufrucytary right 
which extends prima facie to the whole family. Their Lord- 
ships are aware that it is possible by special conveyancing to 
confer title on individuals in West Africa, but it is a practice 
which is not to be presumed to have been applied, and the pre- 
sumption is strongly against it. Prima facte the title is the 
usufructuary title of the family, and whoever may be in pos- 
session of the legal title holds it with that qualification. The 
matter is very ‘well stated in the report made by Chief Justice 
Rayner on Land Tenure in West Africa. It 1s a report made 
in 1898, and the passage to which reference is made is adopt- 
ed by the Privy Council in the case of Amodu Tijani v. 





1. (1921) L. R. 2A. C. 399, 
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“ Secretary of Southern Nigeria (1), which is called the White 


Cap case. Chief Justice Rayner says :— 

§ “The next fact which it is important to bear in mind in order to 
understand the native land law is that the notion of individual ownership 
is quite foreign to native ideas. Land belongs to the community, the vilage 
or the family, never to the individual. All the members of the community, 
village or family have an equal right to the land, but in every case the Chief 
or Headman of the community or village, or head of the family, has 
charge of the land, and 1m loose mode of speech is sometimes called the 
owner. He is to some extent in the position of 4 trustee, and as such 
holds the land for the use ofthe community or family. He has control 
of it, and any member who wants a piece of it to cultivate or build a 
house upon, goes to him for it. But the land so given still remains the 
property of the community or family.” 

e Thgir Lordships are aware that that was said of the title 
of the White Cap Chiefs. Their title was the question in that 
case, but the principle applies generally. ~ 

Sunmonu was sued in the way stated by Disu Raphael. 
and he pleaded possession, the Statute of Limitations, and also 
a purchase and the grant of the primary title to it. The 
history of the prirgary title is this : Before 1895, when Sule 
Raphael died, he had bought the land from Agebodeh, who 
had a Crown grant of it dated 1866, that is, he had a Crown 
certificate; he had no conveyance. It does not appear to have 
been usual in those days for the Crown to make grants; they 
granted a certificate of title. That was acquired by Sule 
Raphael from Agebodeh, and he took over the Crown docu- 
ment *at the death of Sule Raphael Summonu and other mem- 
bers of the family were in possession . Shortly afterwards 
the others departed, leaving Sunmonu in sole possession. In 
1905 Sunmonu went and got a fresh primary title for himse!f. 
He surrendered the old one and got a new document compris- 
ing the land in question and additional land. 

Now various things were set up. Sunmonu said he had 
purchased from his mother, the widow of Sule Raphael; but 
the Courts below agreed in pointing out that the lady could 
have no right to sell, and that, more than that, the land officer 
of the Crown, the Commissioner, would have had no power 
to grant a new title which varied or superseded the old one, 

_ 2 








*There appears to be an error in pynctuation here. The passage should 
read thus : “That was acquired by Sule Raphael from Agebodeh, and 
he took over the Crown document. At the Meath of Sule Raphael, Sun- 
monu and other members of the family were in possession®.—K. J R 

1.° (1921) LR2A C 39, 
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and the new grant must thergfore be regarded. as made to 


Sunmonu on behalf of the family, and they also said that there ` 


was no evidence of acquiescence in exclusive occupation by 
Sunmonu to the exclusion of the other members of the family. 
The usufruct remained right through, whether they exercised 
it or whether they did not, and it was quite usual for somebody 
to be in possession as trustee for his family, and, therefore, 
his occupation was in contemplation of their right. 

The Courts agreed in finding the facts as stated, and what 
they say is well expressed in fhe concluding paragraph of the 
judgment of Chief Justice Van der Meulen. The result is 
that Sunmonu must be taken to have got in consistently with 
a native title and to have got in on behalf of his brother and 
sisters and the family generally. ° 

In that state of things no Statute of BA could 
render any assistance to the appellant; there is no evidence 
about acquiescence, and the result is that their Lordships do 
not feel themselves able to disturb the judgments of the Court 
below, which are unanimous. 

Their Lordships will therefore hgmbly advise His Majesty 
that this appeal should be dismissed. As the respondent has 
not appeared there will be no order as to costs. 

Solicitors for appellant : Lawrence, Jones & Ço. 

Solicitors for respondent : Ex parte. ° 

K. J.R. Appeal dismissed. 

Reporter's Note :—This decision follows the principle recognized in 
such cases as Corea v. Appuhamy : L R 1912 A. C. 230 (an appeal from 
Ceylon) and (1918) 20 Bom. L R 1064,(P C.) (Hardit Singh v. Gurmuki 
Singh : an appeal from the Punjab Chief Court), namely, that * possession 
is never considered adverse if it can be referred to a lawful title” —K J R 





PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioners 
of the Central Provinces. | 4 
PRESENT :—Lorp SHAW, LORD SINHA AND SIR JOHN 
WALLIS. 
Martand Rao ...  Appellant® (Deft.). 
v. . 
Malhar Rao e Respondent (PIf.). 
Impartible estate—Aunggon Zamindari (Central Provinces)—Osmes of 


proof—Specsal custom modifying ordinary law of succession—Raj”— 
Value of “apimon? in offictal reports. 
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e 
Although -official reports are valuable and in many cases the best evidence 
of facts stated therein, opinions therein expressed should not be 
treated as conclusive in respect of matters requiring judicial determina- 
tion, however eminent the authors of such reports may be. 

A special custom modifying the ordinary law of succession must 
be ancient and invariable and must be established to be so by clear and 
unambiguous evidence; (Observations of Lord Justice James in Umrith- 
nath Chowdhry v. Goureenath Chowdhry : (1870) 13 Moore I. A. 542, 
at p. 549, relied on.) . 

Where there is a dispute with respect to an estate being impartible 
or otherwise, the onus lies on the farty who alleges the existence of a 
custom different from the ordinary law of inheritance according to which 
custom the estate is to be held by a single member and, as such, not 
liable to partition. In order to establish that any estate is impartible, it 
must be proved that it is from its nature impartible and descendible to 
a singie®person, gr that it is impartible and descendible by virtue of a spe- 

If an impartible estate existed as such from before the advent of 
British rule, any settlement or re-grant thereof by the British Government 
must, in the absence of evidence to the contrary, and unless inconsistent 
with the express terms of the new settlement, be presumed to continue 
the estate with its previous incidents of impartibility and succession by 
special custom. e i 

The word ‘raf by itself does not necessarily imply impartbility. 

Unless considerable age can be ascribed to any particular Zomindan, 
of whichever class it may be, it cannot claim to be governed by either 
ancient or trdbriable custom. 

Neither by the terms of the grant, nor by territorial or family custom, 
any more than by its inherent nature, can the Zoméndari of Amgaon (in 
the Central Provinces) be considered an impartible estate. 

History of the Zarsiadari tenure in the Central Provinces, discussed. 

Judgntent of the Judicial Commissioners reversed. 


Appeal (No. 10 of 1926) from a judgment and decree, 
dated the 23rd*February, 1923, of the Court of the Judicial 
Commissioners of the Central Provinces (Batten, J. C., and 
Hallifax, A. J. C.), reversing the judgment, dated the lst 
March, 1920, of the District Judge of Bhandara. 


The material facts are given in their Lordships’ Judgment, 
and also in the report of the case in the Court below; (see 
Malhar Rao v. Martand Rao (1923) N. L. J. 189). 


The main question for determination on the appeal to His 
Majesty in Council was whether the Zamindari of Amgaon 
was impartible or partible. The District Judge decided that 
the Zamindari was partible, but on appeal the Fudicial Commis- 
sioners held that it was impartible and made a decree declaring 
that the respondent, who was the plaintiff in the suit, was sole- 
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ly entitled thereto. They congluded their judgment in «the 
following words :— 


“The Amgaon Zamwmedars before the Thirty Years’ Settleshent was 
of the nature of a ‘ray’, and, therefore, smpartible and subject to the rule 
of single succession, the other members of the family of the Zamindar 
of the moment being entitled to a suitable maintenance and not to any 
specific share in the income (Batsnath Prasad Smgh v. Tej Bali Singh - 
(1921) L. R. 48 I. A. 195 : I. L. R. 43 All. 228 : 40 M. L. J. 387 
(P. C.). It was an estate of an exactly’similar character that was confer- 
red by Government on the Zamendar pt the Tirty Years’ Settlement (Rewu 


Prasad Sukal v. Deo Dutt Ram Sukal : (1899) L R271 A 39:I1LR27 ` 


Cal. 515 (P C). In addition a custom had by that tme grown up in the 
Amgaon family that the estate should be held as an estate of that nature 
and subject to those condiions. Nohing occurred at the Thirty Years’ 
Settlement or has occurred since to alter the nature of the gragt or to 
affect the validity of the family custom (Rao Kishore “Singh v. Must. 
Gahenabai : (1919) 15 Nag. L Rep. 176 (P. C.)”. 


Lowndes, K. C., Parikh and P. A. Pandit for appellant. 


De Gruyther, K. C., Dube and N. B. Ntyogi for 
respondent. 


e 
Their Lordships’ judgment was delivered by 


Lord Sinha :—This is an appeal against a judgment and 
decree, dated the 23rd ee 1923, of the Court of the 
Judicial Commissioners, Coxu Provinces, reversing a,judg- 
ment and decree, dar the ie March, 1920, of the Court of 
the District Judge, Bhandara. 


The suit in which the said decrees were made was brought 
by the plaintiff, Malhar Rao, against his younger brother, 
Martand Rao, claiming that, on the death of their father, 
Madho Rao, he alone was entitled to succeed to the Amgaon 
Estate, situate in the Bhandara District of the Central Provin- 
ces, to the exclusion of his younger brother, on the allegation 
that by the terms of the grant under which the estate was held, 
and by a family custom and also by a territorial custom, the 
said estate was impartible and succession thereto was govern- 
ed by the rule of lineal primogeniture, and that the younger 
brother was entitled to suitable maintengnce only and not io 
any specific share in the estate. 


The pedigree of the family from its founder, K8lhu 
Kunbi, including the Amgaon branch (under Pandoo) and the 
other branches, is given below :— 


PLC. 


Martand 
Rao 


9. 
Malhar Rao. 
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P.C | Kolhu 
Martand a a nee Na aa 
Kao | | 
v. b Rama Pandoo 
Malhar-Rao. | 
Ragho. - 
Lord Sinha. | = ee 
| 
Siu >0. Sona. Jana. 
| 
. ° | 
—_- — c—--— Tanya Babu=Mt. Raju 
| | || . | Bai— 
Kondi. Gondi. Mohna. 
Madhorao Bhau ~ Chimna (adopted by 
m by Raju Bai). | Tanya Bapoo) | a 
å kaa am 
| ° | ] 
Ragho= Mt, Gange Rai. Arjun. 





|| 
Madhoiao Bhau—adopted by 








Raju Lal). 
| 
Malharrao a Martand Rao 
(Plaimti £). (Defendant). 


Stventeen issues were framed by the Trial Court, of 

which the following four only are material at this stage, vis., 
e 
Issues Nos. 1, 2, 9 and 10 :— : 

(1) Was the Zamindari of- Amgaon conferred on Pandoo by. the 
Bhonsla Raja subject to the condition that it was to be impartible and to 
devolve on the eldest son, females having no right of succession, as alleged 
by the plaintiff, or was it conferred on Sonba (or Sona) without any condi- 
tion being attached to the grant as alleged by the defendant? 

(2) In the ime of the Bhonsla Raj, whenever a Zamindari was grant- 
ed, did the grant always carry with it the conditions mentioned in para- 
graph 5 of the plaint (s¢., impartibility and single successon)-and also the 
incident of inalienability? 

(9) Was devolution to Zamindari property governed by the rule of 
prmogeniture in the family of Pandoo and Kolhu; if so, are the parties 
bound by the said custom? 

(10) Is there a territorial custom to the effect that Zamindari pro- 
perty is impartible, inalienable and devolves by the rule of primogeniture aa 
alleged by the plaintiff; if so, are the parties bound by the said custom? 
2 After having consiđered the evidence minutely and elaborate- 

ly on each of these issues, the District Judge held in favour 
of the defendant on all the four issues and djsmissed the plain- 
tiff’s suit with costs. On appeal, the method adopted by the 
Appellate Court was “different. 
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As their Lordships understang the judgment of the Judi- 


cial Commissioners, they accepted as conclusive the opinion’ 


which they considered to have been expressed in certain qfficial 
reports of great authority that the estate in question was in 
the nature of a raj, and they then proceeded to consider whe- 
ther the evidence adduced in the case in any way displaced that 
opinion. This is an inconvenient, if not an erroneous, method, 
and their Lordships consider it necessary at the outset to point 
out that, though such official Reports are valuable and in many 
cases the best evidence of facts sfated therein, opinions therein 
expressed should not be treated as conclusive in respect of matters 
requiring judicial determination, however eminent the authors 
of such Reports may be. 

There are certain propositions of law by referefice to which 
this case must be decided, and their Lordships consider that they 
can all be taken as well settled. 

(a) When there is a dispute with respect to an estate be- 
ing impartible or otherwise, the onus lies on the party who alleges 
the existence of a custom different from the ordinary law of 
inheritance according to which custom fhe estate is to be held 
by a single member and, as stich, not liable to partition. In 


order to establish that any estate is impartible, it must be prov-- 


ed that it is from its nature impartible and descenflible to a 
single -person, or that it is impartible and descendible by virtue 
of a special custom. 

(b) Any such special custom modifying the ordinary 
law of succession must be ancient and invariable and must be 
established to be so by clear and unambiguous evidence. To 
use the words of Lord Justice James in the case of Umirithnatl: 
Choudhry v. Goureenath Chowdhry (1) — ° 

“The custom must be proved by something like what we should call 
in this country immemorial usage. It is a thing which cannot be predicated 
of a simple and single estate, the title to which dates from comparatively 
a short period of time back.” 

(c) That if an impartible estate existed as such from 
before the advent of British rule, any settlement or re-grant 
thereof by the British Government must, in the absence of 
evidence to the contrary, and unless inconsistent with the ex- 
press terms of the new settlement, be presumed to continue 
the estate with its previous incidents of impartibility and succes- 
sion by special cu$tom. 


1. (1870) 13 M I A 542, at p. 549. 
RASI i 


-5 
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Lord Sinha. 
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v. 
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Lord Sinha. 
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As Yegards the first isqt, the District Judge came to the 
conclusion that the estate of Amgaon was granted by the 
Bhoysla or Maharatta Government of Nagpur in favour of 
one Sonba (or Sona) without any condition attached to it as 
regards devolution. 


On the second issue he found that the plaintiff had adduc- 
ed no evidence in support of his allegation that in the time of 
the Bhonsla Raj, whenever a Zamindari was granted, the grant 
always carried with it the condition of succession by lineal 
primogeniture and inalienability. He accordingly found 
against the defendant on both the first and second issue. 


On the ninth issue, the plaintiff's case was that, in the 
Ampaon fagnily itself, taking either Pandoo or Sonba to be the 
original grantee, there was a custom of succession by lineal 
primogeniture which had grown up, having been derived from 
the parent stock of the Kampta Zamindari, which started with 
one Kolhu, father of Pandoo and grandfather of Sonba, other 
descendants of whom came to be proprietors of two other 
Zamindaris, viz., Palkhera and Kirnapur, where the same 
custom also prevailed. The District Judge held that the family 
custom relied upon by the plaintiff had not been proved. 

“On the tenth issue, the District Judge’s conclusion, after an 

sexhatistive survey of the evidence in regard to territorial custom 

as set up by the plaintiff, was summarised in patagraph 92 of His 
judgment as follows:— ae aS 

“The above is aj] the evidence in regard to territorial custom as set up 
‘by the, plaintiff. It shows that a number of Zamindaris, viz, Bijli, Chich- 
wada, Gangazeri, Jambhli, Palkhera, Nausari along with Maneri and 
Karanja, Arjuni and Fukimeta have been actually partitioned. In regard 
to Chichgarh AAmindari, the Judicial Commissioner has held that, though it 
cannot be divided by metes and bounds, the co-sharers of the Zamindari are 
entitled to divide the profits thereof in proportion to their respective shares 
In regard to Chutia, Palasgaon, Chichwada and Bijli, it has been held that 
those Zemindaris are not impartible and that the co-sharers are entitled to 
share the profits of the Zamindari. In regard to Gondumri, the present 
Zamindar had actually made an application to have it partitioned between 
himself and his co-sharers, but the application had to be filed owing to the 
commencement of the settlement operations. With reference to Bhadra 
Zamindari, the learned Judicial Commissioner had held that it is not im- 
partible and that half #hare thereof could be attached and sold in execution 
of the decree against Faizuddin, brother of, the Zamindar. It has also been 
shown that the history of succession in the Zamindaris of Kampta (includ- 
ing Deori-Kishori and Warad) and Hatta does nêt justify a finding that 
those Zamindaris are impartible and governed, as regards succession, by the 
rule of primogeniture. ° In the face of this evidence—and there is no other 
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evidence before me in proof of ‘territqrial tom—it would be simply absurd 

to contend that the territorial custom set up by the plaintiff has been proved. 

On the contrary, the proof is exactly the other way. My finding on issue 

No. 10, therefore, is that the plaintiff has failed to prove the terrftorial 

custom pleaded by him ın this case.” 


The Judicial Commissioners, in consequence of the method 


they adopted, did not record their findings on the issues specifical- 
ly in the same way as the District Judge. They summarise 
their judgment as follows :— ° 


“The Amgaon Zamindari before tle Thirty Years’ Settlement was of 
the nature of a raj and therefore impartible and subject to the rule of single 
succession, the other members of the family of the Zamindar of the mo- 
ment being entitled to a suitable maintenance and not to any specific share in 
the income. . . . In addition, a custom had by that time grown up in the 
Amgaon family that the estate should be held as an estate af that rfture 
and subject to those conditions. . . . Nothing occurred at the Thirty Years 
Settlement or has occurred since to alter the nature of the grant or to affect 
the validity of the family custom.” 


Their Lordships presume that by the first portion of their 
finding the Court of the Judicial Commissioners came to the con- 
clusion that the Amgaon estate was from its nature a raj and 
therefore impartible. In that view, it was unnecessary for 
them to consider whether it was so also by Virtue of a territo- 
rial custom (Issue 10). But inasmuch as they say that their 
“decision will almost certainly govern nearly all the estates of 
the group known as the Zamindaris of Bhandara and Balaghat 
or the Wainganga Zamindaris,” it may be taken that they found 
Issues Nos. 1, 2 and 10 all in favour of the plaintiff, though 
they do not say so specifically. 7 X 


As already stated, the Appellate Court founded their con- 
clusion chiefly upon a view of certain official Repprts put for- 
ward in the plaintiff's supplementary statement. This is what 
they say:— 


“Now it is perfectly clear from the history of the estates given in the 
‘Report on the Zamindaris and other Petty Chieftaincies in the Central 
Provinces’ submitted to the Government of India in 1863 by Sir R. Temple 
and in the Bhandara Settlement Report of 188, and from the summaries 
of that history in the Note [by Sir Reginald Craddock] already mentioned, 
that before 1860 the Wainganga Zamindaris were of exactly the same 
cature as the Chanda, Raipur and Bilaspur Zamindapis and the Chhindwara 
Jagirg with a difference only in degree ; indeed, their difference from some. 
if not all, of the estates classed as Feudatories was of degree only and not 
of quality. Every one vf these estates was before the Settlement a r@l 
Zamindari of the nature of a raj... . Such an estate Is impartible and 
subject to the rule of single succession, and dogs not admit of any 
coparcenary.” 


P.C. 
Martand Rao 
y. 
Malhar Rao, 


I ord Sinha, 


P.C. 


Martand ` 


Rao 


v. 
Malhar Rao. 





Lord Sinha. 
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Theit Lordships Have eärefullyý" examined the Reports in 
question, as well as the earlier Report by Sir Richard Jenkins 
dated 1827 and a later history contained in the District Gazet- 
teer for Bhandara by Mr. Russell, I. C. S., all referred to in 
the judgment of the District Judge. 

Sir R. Jenkins was British Resident at the Mahratta Court 


‘of Nagpur from 1810, and submitted a Report to the Govern- 


ment of India on the whole administration of the Nagpur State, 
then conducted under British supervision, in the course of which 
there is given an instructive history of the Province and all the 
institutions thereof. Sir R. Temple was Chief Commissioner 
of the Central Provinces after the British annexation in 1854, 
and submitted his Report to the Government of India with a 
view to the*forthcoming Revenue Settlement for 30 years. Mr. 
Lawrence was the officer in charge of that Settlement. Sir 
Reginald Craddock, afterwards Chief Commissioner, recorded, 
as Secretary to the Local Government, a Note for Governmnt 
use on the status of the Zamindars of the Central Provinces 
which goes exhaustively into the whole question. 


All these Reports were freely referred to at the Bar, and 
their Lordships consider that, so far as they contain a histori- 
cal harrative of the Zamindari of Amgaon as well as the other 


.Zamindatis in the Central Provinces referred to therein, they 


are of great value, and probably the best available history there- 
of under the circumstances. 


Before considgring these Reports, their Lordships think it 
necessary to note that the word “raj” by itself does not neces- 
sarily imply impartibility. The State of Nagpur itself, though 
undoubtedly g Raj, was not impartible, but was repeatedly divid- 
ed, and when we consider that, of these Zamindaris, more than a 
hundred in number, some existed from before the time of the 
Gond Rajas, viz., from the time of the Rajputs who preceded 
the Gonds, some were created by the Gond Rajas, and some by 
the Bhonslas, who did not obtain the sovereignty of Nagpur till 
after 1750, it would follow that, as regards antiquity at least, 
there is very great difference between these estates, by whatever 
name they may have been called. 

It may or may'not be correct that many of these Zamindars 
were merely holders of office with no interest in the soil. It 
ig always difficult at this distance of time tg distinguish between 
Zamindaris of which the holders were entitled to the soil as 
ancient Chieftains, and cases where from office-holders or rent- 
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collectors they developed in -coprse of time into proprietars of 
the soil. But it is settled law tha? unless considerable age can 
be ascribed to any particular Zamindari, of whichever class it 
may be, it cannot claim to be governed by either ancient "dr in- 
variable custom. 


Now, after a consideration of all these Reports, their Lord- 
ships are unable to accept the conclusion of the Judicial Com- 
missioners that the Amgaon estate was of the nature of a rai 
and therefore impartible. š 


It is obvious that there is considerable difference both as 
regards nature, origin and quality between the different Zamin- 
daris. Itis true that in some parts of Sir R. Temple’s Report 
he described the Zamindars generally as “dependent Chiefs” 
and said that, “although there may be differences in the origin 
of some of the tenures, and also differences of degree, the status 
of their holders will be found in every case to be now essential- 
ly the same.” But he was far from expressing the view that 
every one of them was of the nature of a raj, and was, on the 
contrary, urging that even those who had been previously inde- 
pendent Chieftains had by that time been reduced to the posi- 
tion of either Talukdars or mere Malguzars. 


With regard to the Zamindaris of the Wainganga “strict, 
with which only this case is concerned, this is what Sir _R.e 
Temple said in Appendix B :— ETAn 


“The larger Zamindars in this class do not hold their tenures by any 


very ancient or strong title. 


“The first seven Zamindaris, viz, (1) Kampta, (2) Matta, (3) Amgaon, 
(4) Binjhli, (5) Pulkhaira, (6) Purara, and (7) Tikheri-Malpuri, were 
originally includid in Kampta; and Kampta was not techniaally a Zamindari 
until a.p. 1843. It seems, indeed, to have been rather of the nature of a 
Talukdari tenure. The tract was known as the Kampta Taluk, and its 
holder was designated a Patel. . . . Kampta was certainly reported by Mr 
Jenkins as a Zamindari; but nevertheless his Report bears out the above 
remarks. And, moreover, the holder’s petition in AD, 1843 begs for, and the 
Raja of Nagpur’s takid (injunction) in reply confers, the title of Zamindar 
for the first time on payment of a heavy nazar.” 


And further on:— 


“On the whole, the Zamindars of the Waiaganga District picsent, 
from one point of view, 2 weaker aspect as chiefs than the Zamindars of 
other classes. . . . They were situated nearer the seat of Government, and, 
being in a cohigaralively open and accessible country, they obtained fess 
lenient terms than the Zamindars of Chhattisgarh, or the Chiefs of ambal 
pur, or the hill Thakurs of Chhindwara.” > . 


P. C. 


=, 


Maitand Rao 
5. 
Malhar Rao 


Lord Sinha. 
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With regard to Amgaog,sitris stated in the same Appendix 
as follows:— 

“This originally formed part of the Kampta Estate, the second holder 
of wiich, Gondu Patel, brother of Ram Patel, in the time of Raghoji |, 
apportioned Amgaon to his nephew, Sau Patel. In ap 1819, Sau Patel 
was succeeded by his nephew, Tania Bapu, who died in 1838 After this 
the estate remained under Government management for four years, owing 
to a dispute about the succesion, but in aD. 1843 the late Raja of Nagpur 
continued the estate, which then for the first time was called a Zamindari, 
to an adopted son of Tania Bapu, named Chimna Patel. This individual 
died in aD. 1862, and was succeed@d by his son Raghoba, a minor.” 

It would appear from Mr. Lawrence’s Settlement Report 
that Amgaon was not a part of Kampta Taluka, as Sir R, 
Temple thought. The plaintiff admitted this fact in his supple- 
menéary statement, but whichever is correct, Sir-R. Temple or 
Mr. Lawrence, Amgaon was not conferred on Pandoo, but 
on his son Sonba by a patta or painama dated 1796. It may 
well be doubted whether an estate of which the origin dates hack 
only to 1796 could claim at the time of the Thirty Years’ Settle- 
ment in 1863 that it was governed by an ancient and invariable 
custom. = 

It appears, moreover, from Sir Reginald Craddock’s Note 
that after a good deal of correspondence between Sir R. Temple, 
as Chief, Commissioner of the Central Provinces, and the 
eGovernment of India, it was finally decided that only holders of 
certain estates should be recognised as Feudatories, and all 
others as ordinary subjects. Sanads were granted to the 
former, expressly mentioning that the succession was in their 
case to be a single heir. That provision was omitted in the 
case of sanads to most Zamindars of the second class, amongst 
whom was igcluded the Amgaon Zamindar, though with re- 
gard to some others like Chanda that condition was expressly 
attached. 

The learned Judicial Commissioners appear to have fallen 
into an error in considering that it was “due to some mistake 
or a series of mistakes that a sanad on the lines of what is 
known as the Chanda Patent was never given to the proprietors 
of the Wainganga Zamindaris.” It was the result not of 
mistake, but of a classification deliberately made in view of 
.the nature, origin afd status of the different Zamindaris in the 
Central Provinces. - $ 

* Having regard to the fact that these experienced officials 
were dealing with Zamindaris in the Central Provinces which 
belonged to all the three classes of Zamindars previously men- 
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tioned, it would be strangeif they were all found to be “of the 
same kind, with a difference only in degree,” as the Judicial 
Commissioners assumed. : 

On a careful perusal, however, of all these Reports, their 
Lordships find that, so far from finding them all to be of “the 
nature of a raj”, it was found necessary to divide and classify 
them (a) as Feudatortes, having semi-sovereign rights in some 
degree (real Rajas), and (b). ordinary subjects. These last 
were again subdivided into— A 
(a) Those who were recognised to have proprietary 

rights unrestricted, such as the Zamindars of 
Balaghat and Bhandara. 
(b) With proprietary rights restricted, such ase the 
Zamindars of Chanda, Bilaspur and Chhindwara. 
(c) Those whose proprietary rights were not yet re- 
cognised, e.g., Sambalpur. ` 


There are passages here and there both in Sir Richard 
Jenkins’ Report and Sir R. Temple’s Report which speak of 
all these Zamindaris indiscriminately as*Chiefs or Chieftains, 
but on a complete perusal it becomes apparent: that they -are 
clearly and carefully distinguished,.and when the origin of the 
Kampta Zamindari and the Amgaon Zaminlarl; of eviich: the 
‘fotmer is-sometimes,--but- wrongly, said to. be -the ‘parent, -18° 
given in these Reports, is considered, it becomes fairly obvious 
that they are of both such comparatively: modern origin: (not 
earlier than 1796 and possibly as late as 1843 when they first 
obtained recognition as titular Zamindaris), and the citcun- 
stances under which they came into existence and continued 
are such that they could not possibly be classed a“ appertaining 
to the category of sovereign or semi-sovereign Chiefs whose 
possessions were necessarily impartible. 


Their Lordships agree with the decision of the District 
Judge on Issues Nos. 1, 2 and 10, and consider that neither by 


the terms of the grant, nor by territorial custom, any more than ` 


by its inherent nature, can the Zamindari of Amgaon be con- 
sidered an impartible estate. 


There remains for consideration Issu® No. 9—the ques- 
tion of family custom, which the District Judge rightly con- 
sidered as the mogt. important issue in the case. Plaintfff 
sought to make out this custom, first, by proving that in the. 
family which was in possession of Amgaon itself this custom 
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grew ‘up, and, secondly, that it was derived from the parent 


‘stock—the famuly of holhu. the original grantee of the Kampta 


Zamindari. 

“The custom alleged by the plaintiff was that in the Amgaon 
family only the Zamindari, but nothing else, passed according to 
the rule of primogeniture. | 

The District Judge finds on the evidence that every instance 
of devolution in the family was in strict accordance with the 
ordinary rules of Hindu law governing succession, and that not 
a single Zamindar from Sorfba downwards left more than one 
heir at his death, and therefore there was not one instance of 
anomalous or irregular succession in the Amgaon family. Their 
Lordships see no ground to differ from this conclusion. 

° As regards instances of such irregular succession in other 
branches of the family of Kolhu, the District Judge dealt with 
Palkhera and Kirnapur, which were two Zamindaris belonging to 
other branches of the family of Kolhu. 

With regard to Palkhera, it appears that it did not afford 
even a Single instance of succession by primogeniture, and that 
there had been in faot a division of the Zamindari amongst the 
sons of Deoo. 

. With’ regard to Kirnapur, it would appear that succession 
had in many instances up to 1846 depended entirely on the will 
of the Sovereign power. Further, at the Thirty Years’ Settle- 
ment, proprietary rights were recognised as being vested in threc 
brothers, and not in one of them only. 

There have heen certain- decisions with regard to some of 
these Bhandara Zamindaris in the Judicial Commissioner’s Court 
at Nagpur which are referred to in both the judgments in this 
case. Theware not altogether consistent and were necessarily 
based on the evidence adduced in those particular cases. Their 
Lordships do not think it would serve any useful purpose to exa- 
mine these decisions for the purposes of this case. 

On a consideration of the whole evidence, their Lordships 
are unable to concur in the conclusion of the Judicial Commis- 
sioners that by the time of the Settlement a custom had grown up 
in the Amgaon family that the estate should be held as an im- 
partible estate subject to the rule of single succession. They 
agree with the District Judge that the family custom relied upon 
by the plaintiff has not been proved* 

" heir Lordships therefore humbly adyise His Majesty that 
the judgment and decree of the Judicial Commissioners dated the 
jst March, 1920, should be set aside and the judgment of the 
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District Judge restored. The plaintiff-respondent must pay the P.C. 

costs of the appeal in the Judicial Commissioners’ Court, as also Martand Rao 

of this appeal. S v. 
Solicitors for appellant : T. L. Wilson & Co. ARE RAR 
Solicitors for respondent : H. S. L. Polak. Lord Sinha, 
K. J. R. | Appeal allowed. | 





IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE VENKATASUBBA RAQ. 


P. I. Govindaraju Naicker or Plainti ff* 
v. 

P. Kassim Sahib and four ọthers ... Defendants. 

Civil Procedwre Code, O. 6, R. 17—Instial wont of jupisdictoR in  Govindaraju 
court to enteriam swit—Power of court to order amendment of plaint. Naicker 

>. 

Where a court has not got initial jurisdiction to entertain a swt, it iKassim 

has no power to grant an amendment of the plaint in that suit. Sahib, 


Govindasams v. Kaltaperwenal, (1922) M W N 83, distinguished. 

R. Ramachandra Chetty for plaintiff. 

Mahommad Ibrahim and T. Krishnaswami’ Naicker for 
2nd defendant. 

K. Raja Atyor and V. Ramaswami Aiyar for 3rd 
defendant. E 

The Court deliyered the following Hi 

JUDGMENT :—This is an application for leave to amend ° 
the plaint and it raises the question whether I can grant an 
amendment in a suit which I have no jurisdiction to try. The 
facts are briefly these. The plaintiff purchased from the Ist 
and 4th defendants, 7,500 trees in a garden situated at Tiru- 
vottiyur, beyond the limits of the City of Madras. That gar- 
den, along with some properties in the City, had béen previous- 
ly mortgaged by those defendants to defendants 2 and 3 
under two deeds of mortgage, the first of 1917 and the second 
of 1920. 

The plaintiff as the purchaser of the trees, alleging a 
right to redeem, filed the present suit, inter alia, for redemp- 
tion of the Tiruvottiyur garden (land as well as trees), on 
payment of Rs. 5,000, a part of the mortgage amount secured 
by the second mortgage. e 

In regard to this relief, the plaintiff's case was that, al- 
though the first of the mortgages was for Rs. 19,000 and the 


*C. S. No. 37 of 1925 and appln. for 
amendment of plaint therein. 9th December, 1927. 
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second was for Rs. 14,504, there was a clause in the second 
deed, which empowered him to redeem the mofussil property 
alone, on payment of Rs. 5,000. Thus it willbe seen, that 
the ‘relief he claimed was, in respect of the property outside 
the City of Madras; but curiously enough the plaintiff under 
some mistake applied for leave to institute the suit in this 
Court and he seems to have obtained it. The leave was of 
course applied for and granted, on the footing that some 
portion of the property covered by the suit was within the 
jurisdiction of this Court. “It now turns out that'he was 
mistaken and took a wholly wrong view of the situation. The 
plaintiff having realised his mistake has now asked me to 
allow him to amend his plaint. He seeks to amend it.in this 
way. Heedesires, on payment of the whole amount due, to 
redeem all the properties comprised in the two mortgages— 
properties situated at Tiruvottiyur as well as at Madras. If 
this was the original frame of the suit, there could have been 
no objection on. the ground of jurisdiction. The question is, 
can I now allow the plaint to be amended? For the defend- 
ants, it is urged that the Court not having initially jurisdic- 
tion, no order can be made in such a suit, for, it is said, 
when a Court cannot try a case for want of jurisdiction, it 
stands tọ reason that in such a suit it can make no valid 
order. It seems to me that this contention is sound in prin- 


ciple, as it is logical to hold, that, when the Court has no right 


to try the case itself, it cannot give directions in that very suit, 
which can be done only on the assumption that the Court is 
lawfully seized of that action. Not only is this sound in 
principle, but such authority, as I find, seems to support this 
view. In Mahalingam v. Natesa Atyar (1), Seshagiri Aiyar, 
J., was of this opinion, although as the case could be-decided 
on another ground, Sir John Wallis, C. J., expressed no 
opinion on the point. In Kannuswami v. Jagadambal (2) the 
point was discussed at some length by Sadasiva Aiyar,’J., who 
takes this view, although Oldfield, J., was content to rest his 
judgment on another ground. The same point was again con- 
sidered by Sadasiva Aiyar, J., in Govtndasami v. Kaltaperumal 
(3), and that learned Judge reiterated his previous view, -al- 
though in the circumstances of that case, Coutts Trotter, J.. 
(as he then was) was not disposéd to agree with Sadasiva 
— na TT 
1. (1915) 3 L W 107. 
2. (1918) IL R 41 M 701 :-35-MLJ27. 3. (1922) MWN 83. 
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Aiyar, J. It was a case relating to reliefs under S. 92 of the Serie dh raha 
Civil Procedure Code, which could not have been filed in a sn 
District Munsif’s Court. The suit was however filed in such yee 
a Court and the reliefs comprised not only those obnoxious to 
S. 92 but other reliefs as well. The plaintiff abandoned the reliefs 
that fell under S. 92 and the parties entered into a compromise 
in regard to the other reliefs only; and the question arose, could 
the District Munsif give effect to that compromise? This case 
is clearly distinguishable from the present, for, under O. 23, 
R. 1, Civil Procedure Code, thé plaintiff may, at any lime, 
after the institution of the suit, abandon a part of his claim. 
This is exactly what the plaintiff in that case did. The Court 
in such cases is not called on to give any direction. It is left 
to the plaintiffs option to abandon a part of his claim, arf if 
he chooses to pursue that course, the Court cannot prevent him 
from doing so. It is no concern of the Court at all and it is 
not called on to make any order. It is the act of the plaintiff’ 
_and the plaintiff alone and the Court takes no part in it. In 
“Such ~ case, therefore, it cannot be said that the Court is mak- 
ing any order, and this therefore does not contravene the rule 
that the Court cannot make a valid order in a suit which it can- 
not try for want of jurisdiction. Although Coptts 
Trotter, J., did not in his judgment refer to O. 23, R, 1, Ciuil 
Procedure Code, his conclusion, if I may say so with great res- 
pect, is correct, in view of this provision and the decision in that 
case does not bear on the point with which I am dealing.- These 
are the only cases on the point; but there is also a section in the 
Civil Procedure Code, which throws a great light on the ques- 
tion. S. 35 which deals with costs, after saying, that the Court 
shall have full power to determine by whom or fram what pro- 
perty and to what extent, costs are to be paid, adds significantly, 
“the fact that the court has no jurisdiction to try the suit shall be 
no bar to the exercise of such powers” 7 
This clearly suggests that, but for that provision, the Court 
would have no power to make an order in a case over which 
it has no jurisdiction. I have therefore come to the conclusion 
that the amendment cannot be allowed and the application is 
therefore dismissed. I am asked to make it clear that I have 
dealt with no other point than that of jurisdittion. It also fol- 
lows that the suit itself is mcompetent and it stands dismissed 
with costs of defendants 2 and 3 (one set). 4 
N. S. Application and suit dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : —MR. JUSTICE WaALLACE AND MR. JUSTICE 
TIRUYENKATACHARIAR, 


Ramakrishna Reddiar ...  Appellanit*® (3rd Deft.). 
v. - 
Kasivasi Chidambara Swamigal (died) 
and three others ... Respondents (Defts. 
` 1 & 2 and L. R. of 
S the plaintiff). 


Hindu low—Minor—Agreement of sale of immoveable property by 


_ natural guardian—Agreement entered into for necessity—Subsequent pur- 


chaser of the properties from the guardian with notice of the agreement 
—Agreement if sepcifically enforceable against the minor or the transferee 
—Pofbers of enatwral guardian to deal with the minors estate. s 

An agreement of sale of immoveable property of a Hindu minor enter- ` 
ed into on his behalf by his natural guardian, assuming the same to have 
been entered into for necessity, is not binding on the minor and enforceable 
specifically against him or a subsequent transferee of the properties from 
the guardian who took with notice of the agreement. 

_Ramajogayya v. Jagonmadhan, (1918) I. L. R. 42 Mad. 185 : 36 
M. L. J. 29 (F. B.), e&plained and distinguished. 

The powers of a natural guardian of a Hindu minor to deal with 
the minor’s estate discussed, 

Appeal under clause 15 of the Letters Patent against the 
sjudgment of the Hon’ble Mr. Justice Devadoss in S. A. 
No~ 51 of 1922, preferred to the High Court against the 
decree of the Court of the Subordinate Judge of Cuddalore in 
A. S. No. 33 of 1921, preferred against the decree of the 
Distriet Munsif of Chidambaram in O. S. No. 319 of 1917. 

B. Sttarama Rao and N. S. Srinivasa Atyar for applt. 

M. Patanjali Sastri and R. Narasimhachari for Respts. 

The Court delivered the following 

Jupement :—Wallace, J. :—This is an appeal against the 
judgment of Mr. Justice Devadoss in S. A. No. 51 of 1922. 
The point for decision is whether a guardian of a Hindu minor 
can bind his ward by a personal covenant for sale of the minor’s 
estate so that specific performance of the contract may be de- 


_ creed against the minor. The learned Judge held on the 


authority of a Full Bench ruling in Ramajogayya v. Jagan- 
nadhan (1). that the minor can be bound. Before us it has 
been argued that that Full Bench miling does not go so far as 





Se nace ee ee eee 
*L. P. A. No. 67 of 1924. ° ~ * 7th September, 1927, 
1. (1919 TL R 42M 185 : 36M LJ 2 (FR), 
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the learned Judge takes it, and I am of opinion that this con- 
tention is well-founded. ; 


It may be taken for purposes of argument in this ,case 
that the proposed sale was for necessary purposes. The same 
was the case in the Full Bench ruling. The question referred 
to the Full Bench was “whether any decree, and if so, what 
decree can be passed against a minor or his estate on a coven- 
ant entered into on his behalf by a-guardian for his benefit 
under which covenant no charge ig made on the estate” and in 
answering this question full weight was given by the Full 
Bench to the decision of the Privy Council in Waghela Raj- 
Sanjiv. Shekh Masludin (2) which was interpreted to mean 
that the guardian of a Hindu minor could not bind his ward by 
a personal covenant. That is how the learned Cħief Justice 
begins his judgment, and he proceeds to lay down that the 
general proposition laid down by the Privy Council will not 
affect the liability of the minor’s estate for necessary purposes, 
and he points out that in all the cases cited before the Full 
Bench the minor’s estate could have been liable independantly of 
any contract by the guardian. He answered the question refer- 
ed by saying that a decree cannot be passed against a minor or 
his estate on a covenant entered into on his behalf by his guar- 
dian for his benefit evidently drawing a distinction hetween a 
purpose of benefit and a purpose of necessity. The other twoe 
learned Judges were agreed that Waghela Rajsanji+v. 
Shekh Masiudin (2) meant that an onerous covenant 
cannot be imposed by the guardian upon the person or 
property of a Hindu minor, but laid down that where a 
Hindu minor’s estate would be liable but for the interposition 
of the guardian, an undertaking by the latter of that liability 
would bind the estate, and that the Privy Council ruling in 
Waghela Rajsanji v. Shekh Mashidin (2) did not affect, the 
Hindu Law liability of a minor. They answered the question 
by saying that a decree can be passed on a contract by the 
guardian in cases where the minor’s estate would have been 
liable under his personal law. I take this to mean that a 
guardian can bind a minor by contract or personal covenant 
only so far as his Hindu Law obligation will bind him, that 
when a contract by a guardian undertake8 on behalf of the 
minor no more than the liability which the minor carries under 
his personal Hindu Law, that is, when the guardian’s contract 
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merely embodies thaf Hindu Law liability of the minor, it can 
` be enforced against the min&r; and that this is the sole excep- 
tion to the general law that a guardian cannot bind the minor 
by a*personal covenant. That this is their meaning is indicat- 
ed by the statement of Seshagiri Aiyar, J., that his conclusion 
was the same as that of the learned Chief Justice, only that it 
was put in other words. So that the Full Bench case comes to 
this, that is, so far, and only in so far, as the contract by the 
guardian embodies the personal Hindu Law liability of the 
minor is it enforceable agaiftst the minor and in so far as it 
goes beyond that it comes under the general rule that a guardian 
cannot bind his ward by a personal covenant. The principle is 
clear: By such a restricted covenant the guardian is not laying 
on the minọr any greater burden than he already has to bear 
ander his personal law and therefore to enforce the covenant by 
the guardian is merely to enforce a liability which the minor 

has aliunde to carry. : 
Now in the case before us, in which it is sought to hold 
he iulnor Hable for spevlile pertörmiäñcćė of a contract by his 
guardian to sell his property, it is obvious that the covenant goes 
beyond the personal Hindu Law liability of the minor. Hindu 
law does not compel him to discharge debts for necessary pur- 
poses by contracting to sell his property; it merely compels him 
ġo dischafge the debts; it does not lay down the method in 
whigh he shall discharge or restrict him to any one method; it is 
not concerned with what method he adopts, provided the debts 
are discharged. It appears to me therefore that on this ground 
alone it must be held that the minor is not bound by the 
guardian’s covenant in this suit. The minor’s personal liability 
extends only to the discharge of the debt. He may choose his 
own method,” by sellig land or borrowing elsewhere by 
mortgage, by suffering decree in a suit. He cannot be forced 
by the law to adopt one particular method, nor is there any 
authority for that proposition in Ramajogayya v. Jagannadhan 
(1). In this view I do not think it necessary to consider at length 
most of the cases cited before us. I shall deal with those cases 
put forward by the respondent as indicating in his view that the 
general proposition deduced from Waghela Rajsanji v. Shekh 
Masltuddin (2) is tos wide and that a Hindu guardian may in 
certain circumstances bind his ward bya personal covenant which 
goes beyond the ordinary Hindu Law liability of the ward. 

1. (1918) IL R4 M 185:3 ML J 29 (FB). 
2. (87PYLRMIAM:ILRUBSI (PO, 
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These. cases were Watson. and Company v. Sham Lal Mitler 
(3), Krishnaswami v. Siendarappier (4) and Krishna Chettiar 
v. Nagamani Ammal (5). In Watson & Company v. 
Sham Lal Mitter (3) a Kabuliat signed by the guardian agree- 
ing to pay an enhanced rent for land was held binding on the 
ward. But this was really a case not of a contract, but of a 
compromise of litigation and I do not find it of such assistance 
here. Krishnaswami v. Sundarappayyar (4) is a ruling of a 
Bench of this Court in which it yas held that a contract by a 
guardian of a Hindu minor for sale of his land was binding on 
the minor. It proceeded on the general ground that the 
English doctrine that specific performance cannot be decreed 
against a minor does not hold in this country; but the Privy 
Council has certainly laid down the contrary—see Waghela Raj- 
sanji v. Shekh Masludin (2) already cited and Mir Sarwarjan 
v. Fakhruddin Mahomed Chowdhuri (6). The case in 
Krishna Chettiar v. Nagamani Ammal (5) held that a promis- 
sory note executed by a guardian of a Hindu minor for purposes 
binding on him is enforceable against his estate. But this, it 
appears to me, would come directly withm the ambit of Rama- 
jogayya v. Jagannadhan (1) and is in fact decided on the very 
same line of argument. A very similar case is in Venkata- 
swami Naicker v. Muthuswami Pillai (7). . 


Other cases cited before us may be very:shortly dealt with” 


In Abdul Haq v. Muhammad Yahya Khan (8) one learned 
Judge of the Patna High Court has held that the Privy Council 
case in Mir Sarwarjan v. Fakhruddin Mahomed Chowdhury 
(6) means that “it is quite impossible for the court to decree 
specific performance against a minor’. So holds a Calcutta 
Bench in Srinath Battacharya v. Jatindra Moan Chatterji 
(9). In Swerath Ram Ram Saran v. Ram Ballabh (10) a 
Bench of Judges also favour that interpretation although they 
do not definitely decide on it. In IJnnatunnessa Bibi v. 
Janaki Nath Sircar (11) a Bench of the Calcutta High Court, 


(1918) I L a : 36 ML J 2 (FB). 
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` held that a contract by a gyardian to sell the minor’s property 


would bind the minor where the District Court had sanctioned 
the contract. No reasons are given. One of the learned 
Judges who was a party to that decision declined in a subsequent 
decision reported in Tarini Kumar Dutta v. Srish Chandra Das 
(12) to decide the general issue whether a suit for specific per- 
formance of a contract for sale of a minor’s property entered 
into by a guardian with permission of court was maintainable. 
Narayana Row v. Venkatasubba Row (13), a decision of this 
court, follows Mir Sarwarjdh.v. Fakruddin Mahomed Chow- 
dhury (6), and Sanka Krishnamurthi v. Bank of Burma (14) 
follows Waghela Rajsanji v. Shekh Masluddin (2). 


e It was argued for the respondent that, on general prin- 
ciples, if a°contract to sell by the guardian is not binding on the 
minor, the subsequent sale based on such contract must also be 
not binding. This contention does not resolve the difficulty in 
the respondent’s way created by the Privy Council decisions, and 
would, if pressed to its logical conclusion, imply that no sale of 
a minor’s property by his guardian even for necessary purposes 
can bind the minor.” The solution of this problem is I think 
to be found in the view of the concurring Judges in Ramajog- 
ayya v. Jagannadhon (1). When the sale has been completed 
there is ao longer any Hindu Law liability on the minor. His 

“debt has disappeared by the sale and the liability is therefore at 
an ‘end. 

I must hold therefore that the plaintiff cannot in law en- 
force, on this minor specific performance of the guardian’s con- 
tract to sell his estate. There was no mutuality in the contract 
and the contract is therefore void. Since the plaintiff cannot 
enforce it on the minor, he cannot enforce it on any third party 
such as the 3rd defendant, to whom the land was subsequently 
sold by the guardian. The 3rd defendant cannot in any sense 
be in the position of a trustee for the plaintiff of the property, 
since the plaintiff could not enforce his original contract. 


In the result the decree of the learned Judge must be re- 
versed. We reverse it and restore that of the lower appellate 


Ind MM 
1. (1918) IL R42 M 185:3 ML J229 (FB). 


EA 2. (1887) L R 14 I A 81 : I L R11 B 551 (P C). 
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court with costs to the 3rd defendant throughout to be ee by 
plaintiff. 
Tiruvenkaia Achariyar, J. :—I have had the ieee of, 


perusing the judgment of my learned brother. I agree ‘with. 


him; but as the question is one of some importance and we are 


differing from Mr. Justice Devadoss, I wish to add a few words.. 


The main question argued before us is as follows :—Is an 
agreement of sale of the immoveable property of a Hindu minor. 
entered into on his behalf by his natural guardian, assuming. 
the same to have been entered ifto for necessity, binding. on 
the minor and enforceable specifically against him? . ; 

As regards the powers of a natural guardian of a minor. 
to deal with the minor’s estate and bind the minor by his con- 
tracts, the following propositions are well established :—e 

(1) The guardian may in case of necessity sell or mort- 
gage his ward’s property to the extent of such necessity. 

(2) The guardian may also without charging the estate, 
contract loans for necessary purposes which he could not other- 
wise meet; the term necessary purposes being understood as 
comprising all that is necessary to meet the wants of the minor 
and of other members of the family who have claims either 
agait him personally or against his estate. The creditor in 
A cases cannot enforce the claim against the minor personally 
“but may enforce it against his properties. 

: (3) The guardian cannot enter into any covenants in the 
name of the ward so as to impose a personal liability upon him. 

In my opinion the present case falls under the third proposition, 
whereas, the case in Ramajogayya v. Jagannadhan (1), falls 
under the 2nd proposition, as I shall show presently. The suit 
in this case which. was brought by the respondent i is to enforce 
an agreement entered into by the minor’s natural guardian 
binding the minor to convey to the plaintiff certain immoveable 
properties belonging to him for the purposes of discharging 
debts already due to him by the father of the minor and which 
may be enforced against the minor’s estate which he has either 
inheritted from his father or to which he has succeeded by sur- 
vivorship. Such an agreement does not fall under the first 
proposition, as an agreement of sale does not of itself create any 
right to or interest in immoveable property, ner does it fall under 
the second, because there has been no renewal of the debt or 
covenant on the part of the guardian on the minor’s behalf for 


the repayment of the*debt. The old debt still remains as it was 
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before the agreement and the only covenant entered into on be- 
half of the minor is that he will convey his properties to the 
plaintiff in consideration of the debts mentioned in the agree- 
ment. Such a covenant is one which, if valid, imposes a 
personal liability upon him. It is beyond the competence of a 
natural guardian to enter into such covenants on behalf of the 
ward. This position must be taken to be conclusively settled by 
their Lordships of the Privy Council in Mir Sarwarjan v. Fakh- 
ruddim Mahomed Chowdhuri (6) following the ratio dacedendi 
of their own previous decisi§n in Waghela Rajsanji v. Shekh 
Masludin (2). So far as the covenant is concerned it makes 
no difference whether it is one which binds the minor to sell his 
property or to purchase the property of the other party to the 
agreement, In either case it is a covenant imposing upon him 
personal liability [see per Spencer, J, in Narayan .Row v. 
Venkatasubba Rao (13) ]. 

In Mir Sarwarjam v. Fakruddin Mahomed Chowdhurs (6) 
the minor on whose behalf a covenant to purchase immoveable 
property was entered into by his guardian brought a suit to en- 
force the agreement., Their Lordships assuming that the con- 
tract was for his benefit held nevertheless that he could not en- 
force it, as the agreement was not binding on him, as it was in- 
competent to the guardian to bind him by such a covenant which 

. imposes 4 personal: liability upon him. As he was not bound by 
the agreement, there was no mutuality and hence he cannot en- 
force it specifically against the other party. The circumstance 
that, when their Lordships were dealing with the case, the minor 
had gttained majority made no difference. Being a void agree- 
ment it was not capable of being ratified by him after he attain- 
ed majority. The ratio dectdends of this case has been held 
to be equally applicable to cases in which an agreement for the 
sale of his properties entered into by his guardian was sought 
to be specifically enforced against him. See Srinath Bhatta- 
charya v. Jatindra Mohun Chatterji (9), Abdul Hag v. Muham- 
mad Yahya Khan (8) and Swarath Ram Ram Saran v. Ram 
Ballabh (10). | 

In Srinath Bhattacharya v. Jatindra Mohan Chatterji (9) 
an agreement for the sale of the minor’s property was entered 


2. (87) L R 14I A 178 : ILR 11B 551 (PO. 

6. (91) LR39IA1:ILR 39232 :21ML J115 (PO. 
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into on behalf of the minor for the payment “of his father’ s debt. 
The learned Judges of the Calcutta High Court held that no 
distinction can be drawn between the case of the covenant bind- 
ing a minor to purchase property and a covenant binding hifn to 
sell his property and that the latter covenant also should be 
held not binding on the minor on the authority of Mir Sarwar- 
jan v. Fakhruddin Mahomed Chowdhuri (6).The learned Judges 
also pointed out that if the guardian had effected the sale himself 
for some necessary purpose it would Bind the minor but that a 
contract to sell stood on a differerft footing. 

Abdul Hag v. Muhammad Yahya Khan (8) isa decision of 
the Patna High Court, the question involved being whether an 
agreement entered into on behalf of the minor for the sale of his 
properties can be specifically enforced against him. „The learn- 
ed Judges, following Mir Sarwarjan v. Fakhruddin Mahomed 
- Chowdhuri (6), observe that no distinction can be drawn between 
an agreement to purchase and an agreement to sell and that the 
latter agreement cannot also be enforced against the minor. A 
further question was also raised in this case which also is raised 
in the present case, vis., whether the agreement can be enforced 
against a subsequent transferee of the same property who took 
with notice of the prior agreement. The learned Judges held 
that if the minor is not bound by the agreement the anala; 
is also not bound by it. 


Tix Siyar he Raw Kah Saeuww Ram DEGAN (10) he” 


same view was held that an agreement binding the minor to “sell 
his property cannot be specifically enforced as it was a contract 
to enforce a covenant imposing a personal “obligation on the 
minor and that the question was concluded by the decision of 
the Privy Council in Mir Sarwarjan v. Fakhruddin Mahomed 
Chowdhuri (6). “The present case is on all fors with the 
above cases; but the learned Judge has however held that the 
agreement is specifically enforceable against the minor and it 
is governed by the decision of a Full Bench of this court in 
Ramajogayya v. Jagannadhan (1). The material facts of 
that case are as follows:—The mother and natural guardian of 
a minor son borrowed for a necessary purpose, vis., the marri- 
age of the minor’s sister, a sum of money from the plaintiff 
and to ‘secure the loan she executed a deedeof mortgage in his 
favour of the minor’s properties and she also entered into a 
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covenant on her own behalf to repay the debt. The mort- 
gagee sued to enforce the fhortgage but unfortunately for him 
the mortgage, which was of properties within the Agency tracts 
of Godaveri, was held to be invalid as it could not be validly 
effected without the sanction of the Agent to the Governor, 
which had not been obtained. The mortgage having proved 
invalid the question was: what was the remedy open to the 
plaintiff (creditor) in respect of the loan which was found to 
have been incurred out Df necessity. The Court of first in- 
stance gave a decree for th® creditor against the properties of 
the minor. But on appeal the Agent to the Governor held 
that the creditor was not entitled to any relief at all. There 
was a further appeal to this court and all that was held as a 
result of the reference to the Full Bench was that the creditor 
was entitled to have his loan satisfied out of the properties of 
the minor. All the members of the Full Bench agreed that 
the minor’s sister’s marriage was a necessary purpose for the 
expenses of which the minor’s estate was under the law liable 
and that the loan borrowed for such purposes out of necessity 
could be enforced against the minor’s properties. The only 
apparent difference was as to how that conclusion was reached. 
The learned Chief Justice regarded the loan to the guardian as 
supplying a necessary for the minor and as governed by the 
. Principle’if not also the language of S. 68 of the Indian Con- 
` Laph Auk. The mher rwn learned Judgoo held that the Ivan 
raised by the guardian was only for discharging a pre-existing 
liability and that it was within the competence of the guardian 
to raise such a loan and the creditor besides his own remedy 
against the guardian on the personal covenant, entered into by 
the latter, had also his remedy against the minor’s estate on 
which the liability to meet the charge for his sister‘s marriage 
already rested by law. If the creditor had sued the guardian 
alone on the personal covenant and recovered the loan from 
her, the latter had the right to be reimbursed from -the estate 
and the creditor could therefore stand in her shoes and be 
allowed to enforce his claim direct against the estate itself as 
had been held in previous decisions of this and other courts. 
In the result the plaintiff was held to be entitled to recover the 
amount due to him from the other properties of the minor. | 
respectfully think that Ramajogayya v. Jagannadhan (1) 
does not touch the question that arises in this case and that it 
° 
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1. (1918) IL R 42M 185 :36MLJ 2 (FB). 
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falls, as I have already observed, under “the 2nd proposition 
mentioned above. The agreemerf in the present case merely 
provides a mode for discharging the pre-existing liability to 
which the minors’ estate was subject, vts., by sale of the 
minors’ property and the present suit against the minors is on 
the footing that they are bound by the covenant entered into 
in their names by the guardian to convey the properties to the 
plaintiff. Such a covenant is of a nature which imposes a 
personal liabliity on the minors, which according to the decision 
of their Lordships of the Privy Council in Mtr Serwarjan v. 
Fakhruddin Mahomed Chowdhyri (6) must be held to be in- 
valid. This suit is brought only to enforce that covenant and 
nothing else. The result is that the pre-existing liability sub- 
sists and it is open to the plaintiff to enforce the samee In 
fact even prior to the present suit, he has enforced a prior lia- 
bility for the minors’ estate in respect of one of the two debts 
referred to in the agreement as part consideration for the sale, 
utz., the promisory note debt. It is equally open to him here- 
after to enforce the mortgage and likewise it is equally open to 
the guardian of the minors or to the mjnors themselves when 
they come of the age to discharge that liability raising the re- 
quisite funds in some other manner. 

As regards the Privy Council case in Watson & Company 
v. Sham Lal Mitter (3) relied on by the respondent, the decis 
sion of their Lordships that the Kabuliat executed by, the 
guardian agreeing to pay enhanced rent to the Patnidar in 
respect of the holding of the minor was a proper arrangemeut 
made by the guardian and was binding on the minor, was based 
on the special circumstances of the case, viz., that the Patnidar 
was entitled to sue for enhancement of rent in respect of the 
holding and a suit for enhancement of rent previously brought 
by him against the mother and guardian as the representative 
of the estate had been decreed in his favour. That decree 
may technically not bind the minor, but, his position qua the 
Patnidar was no better than that of his mother and guardian 
and resistance on the minor’s behalf to the Patnidar’s claim 
would only involve the minor’s estate in litigation, in which the 
probability of success was decidedly in favour of the Patnidar. 
In these circumstances their Lordships hel@ that the act of the 
guardian in executing the Kabuliat in which the rate of rent 
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was lower than the rate decreed against her, though higher 
than the previous rate, was°a proper arrangement binding on 
the minor. It was undoubtedly a fair compromise entered in- 
to for averting a litigation against the minor’s estate and the 
decision therefore is authority for a proposition that it is with- 
in the power of the guardian to enter into such compromises 
on behalf of the ward. It will be noted that in this case the 
liability to pay rent in respect of the minor’s holding was pre- 
existing and the only object of the arrangement was to fix the 
amount of that liability. TMs decision in no way affects the 
rule laid down- in Mir Sarwarjam v. Fakhruddin Mahomed 
Chowdhuri (6). | 

[ therefore agree that the present case falls directly with- 
in te authority of the decision of the Privy Council in Mir 
Sarwarjan v. Fakhruddin Mahomed Chowdhuri (6) and that 
the view taken by the learned Judge based on Ramajogayya 
v. Jaganmadken (1) cannot be sustained. 

One other point was raised before us, vis., that though the 
agreement may not be specifically enforceable against the 
minors it can be enforced against the subsequent purchaser 
(3rd Defendant) who took with notice of the suit agreement. 
The.short answer to this contention is that S. 27 (b) of the 
Specific Relief Act presupposes a valid contract. But if the 
original agremeent ‘itself is void and unenforceable against the 
minors, it follows as held by the learned Judges of the Patna 
High Court in Abdul Haq v. Muhammad Yahya Khan (8) 
that it cannot be enforced against a subsequent transferee from 
the guardian. 

The appelants’ learned vakil wanted to raise some further 
contentions im support of the appeal, but he was stopped pend- 
ing the consideration of the questions we have dealt with above 
and in the view we have taken on these questions it becomes 
unnecessary for us to hear him on those questions. 

In the result I agree with my learned brother in the order 
passed by him. 

N. S. Appeal allowed. 


1. (1918) IL R 42 M 185 : 36M] J 29 (FB). 
6. (1911) LRIDIA1:ILRICWB2:21IMLJUwW(P QC). 
8. (1923) 4 Pat. L T 553. 
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PRIVY COUNCIL. 
(On appeal from the High Court of Judicature at Calcutta.) 


PRESENT :—VISCOUNT SUMNER, LORD ATKINSON, “LORO 
SINHA, SIR JOHN WALLIS, AND SIR LANCELOT SANDERSON. 
Benoy Krishna Mukerjee 


and others 


Appellanis* (Plaintiffs) . 
U. 
Satish Chandra Giri 


4 
and others 


Respondents (Defendants.) 

Cwil Procedure Code, 1908, O. 40—Appointment of Recetver—Discre- 
tion of primary court—Interference on appeal, when permissible—A ppeal 
to Privy Council from tnterlocutory orders. 

On an interim application for a receivership, the court has to cdhsider 
whether special interference with the possession of a defendant is requir- 
ed, there being a well-founded fear that the property in question will be 
dissipated, or that other irreparable mischief may be done unless the 
Court gives its protection. 

The order for the appointment of a Receiver is discretionary, and the 
discretion is, in the first instance, that of the Court in which the suit it- 
self is pending. But where the primary Courtehas not used proper dis- 
cretion, in accordance with the principles on which judicial discretion 
must be exercised, the Appellate Court is at liberty to exercise its own 


discretion in the matter. 


. As a general rule and in the absence of speciab circumstances or some 
unusual occasion for its exercise, the power of making interlocutory 
orders is one which is not a suitable subject for an appeal to His Majesty 
in Council. 

Consolidated Appeal (No. 49 of 1927} from three inter- 
locutory orders, dated the 8th January, 26th March and 31st 
March, 1926, of the High Court, Calcutta (Greaves and 
Panton, JJ.), varying the orders of the Distfict Judge of 
Hooghly, dated the 9th May and 17th July, 1925, by which 
the High Court refused to appoint a receiver in respect of the 
personal properties owned and possessed by the respondent. 

The material facts of the case appear from their Lord- 
ships’ judgment. See also Satish Chandra Giri v. Benoy 
Krishna (1) for a report of the case in hte Court below. 

Leave to appeal to His Majesty in Council from the afore- 
said orders of the High Court was duly granted to the appel- 
lants by the High Court on the 26th May, 1926. Sir Nalini 
Ranjan Chatterjea, Acting Chief Justice, in granting the cesti- 


*P, C Appeal No. 49 of 1927 


15th December, 1927. 
1. (1926) 96 I C 30. ° 
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cate, observed that “Having, regard to the exceptional circum- 
stances stated above I think the case involves questions of great 
public importance and in my opinion it is a fit case for appeal 
under S. 109 (c) of the Code of Civil Procedure, 1908”. Sir 
George C. Rankin took a different view, but “chiefly out of 
deference for the opinion of the Acting Chief Justice”, he did 
not dissent. The following extracts from Rankin, J.’s order 
are instructive :— - 


“As this suit was instituted on ihe 15th September, 1922, and as the 
certificate asked for in 1926 concerns only the more or less of the properties 
over which a Receiver should be appointed before trial, I desire to add 
some observations of my own since I much fear lest we be throwing open 
one of the few opportunities of delay, complication and expense which 
settled practice has hitherto kept closed The order complained of has 
discharged th® Receiver so far as regards properties claimed by the de- 
fendant to be his own. There is room here for the difference of opinion 
as to what is just and convenient before trial, and it may be conceded 
without any disrespect to the Division Bench that another tribunal might 
take the same view as the District Judge. Unless, however, the appll- 
cants can put their case on much stronger and more special ground than 
this, a certificate under S. 109 (c) of the Code must be refused. There 
are two decisions of thi Court which show this very clearly. One is 
Chendi Dutt Jho v. Pudmanand Singh Bahadur (2) and the other is Mahomed 
Musaji Saleji v. Ahmed Musazi Saleji (3). In these cases as in the present case 
there had been a difference of opinion between the Couits in India. The 
extreme wufdesirability, of protracting interlocutory proceedings is based 
Spartly on the fact that in point of expense it may well be the plainest 
oppréssian and partly on the fact that it tends to postpone a real elucida- 
tion of the facts by a trial of the suit. In the present case a new con- 
sideration appears prominent since it seems clear that the suit could and 
should be heard in less time than it will ordinarily take to obtain the 
judgment of the Judicial Committee upon the proposed appeal. If there- 
fore this certificate is followed by a stay of the order appealed from, 
that order is ineeffect reversed; if it is not followed by a stay, it is likely 
to be ineffective altogether”. 


De Gruyther, K. C., and Hyaom for appellants. 
Upjohn, K. C., and Dube for respondents. 
Their Lordships’ judgment was delivered by 


Viscount Somner :—This is an appeal from three con- 
solidated orders of the High Court, Calcutta, which varied 
orders of the District Judge of Hooghly by discharging so 
much of them as ordered a receiver to be appointed pendente 
lite of certain properties in dispute jncluded in “Class C.” The 
swt had been brought against the Mohunt of the Temple of 

e 





2. (1895) IL RZ CØ. 3. (1911) 13 CL J 507. 
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Tarakeswar, alleging his unfitness for his office, and praying 
for his removal, and for a declaration that certain lands, claim- 
ed to be his as nij lands, were truly debottar lands belonging 
to the Temple, with other relief. The District Judge’ made 
interlocutory orders for a receiver of three classes of property. 
Those as to whith his receivership order was discharged had been 
in the Mohunt’s possession and enjoyment for a considerable 
number of years, and were alleged by him in some cases to have 
passed to him under the will of his pfedecessor, who had acquir- 
ed them as his nij property, and fn others to have been purchas- 
ed by himself out of p, “sonal offerings made to him by pilgrims 
and others in recognitio#-$* acts of service to them. The suit, 
so far as their Lordships have been informed, though its prose- 
cution has been unaccountably delayed, is still awajfing trial. 

; On an interim application for a receivership such as this, 
the Court has to consider whether special interference with the 
` possession of a defendant is required, there being a well-founded 
fear that the property in question will be dissipated, or that other 
irreparable mischief may be done unless thé Court gives its pro- 
tection. Such an order is discretionary. and the discretion is; m 
the first instance, that of the Court in which the suit itself b 
pending. When, as in this case, the order of that Court is alte. - 
ed on appeal it becomes necessary to consider whether the Court 
below had before it the evidence required. to suppott such an 
order and considered it in areanionee with the principles on whi 
judicial discretion must be exercised- lt the Court ot'review* 
rightly concludes that proper discretion was not used below, it is 
free to exercise its own discretion in the matter. 

There were undoubtedly in this case allegations, supported to 
some extent by the evidence which was given before the Trial 
Judge, that in various ways there was danger of loss or injury 
to the properties in question, if they remained in the unrestricted 
control of the Mohunt. He was alleged to have abandoned his 
office, leaving the Temple and the properties in question without 
proper direction and management; to have exposed the lands to 
sale by neglecting to pay the rents when due, and to have entered 
into an improper bargain, by which the claims made against him 
in the action were to be compromised. On all these subjects 
a denial of the charges was given on his side and was supported 
by evidence. A 





*In Indian practice the word “review” has acquired a technical meaning, 


but Lord Sumner is here using the expression “Court of review” as being 
synonymous with an Appellate Court.—K. J. R, e 
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It is obviously undesirable that their Lordships should say 
anything at this stage, which “ould be quoted hereafter so as to 
prejudice either side at the trial in any way, and as it is impossible 
to distuss in detail the evidence which was given on these inter- 
locutory applications, or to criticise closely the inferences and the 
observations of the Trial Judge, without running some risk of a 
misapplication hereafter of what may be said now, whieh would 
be contrary to their Lordships’ meaning and desire, they think it. 
best merely to say that, after fully considering the materials to be 
found in the record, they agr®e with the High Court’s conclu- 
sions. They think that in some respects the learned Trial Judge 
failed to observe points in the evidence which assisted the 
Mohunt, and that generally he was disposed to take a more severe 
view of the Mohunt’s past and present conduct and of the pros- 
pect that in the future he might dissipate the property than was 
warranted by the materials before him. There had been a good 
deat of popular excitement and some disturbance of order in ' 
connection with state of the Temple worship, and this Jed to 
absences of the MoHunt from active performance of his func- 
tions and to the attempted compromise, which came to nothing 
because, being conditional on the approval of the Court, it failed 
to secure that approval. In the result the learned Trial Judge 
made the order appointing a receiver over all the properties, 
Which in the case of+the “C class” was not altogether within the 
pringples of a judicial exercise of discretion. The High Court, 
in their ‘Lordships’ opinion, rightly exercised their functions in 
refusing to affirm the order made as to this class, and in dischasg- 


` ing the receivership accordingly. This appeal must therefoie 


fail. 

Their Lordships remark that it was with some doubt in the 
mind of at leatt one of the Judges of the High Court that leave 
to appeal to His Majesty in Council was given in this case, and 
they think it right to add that, as a general rule and in the absence 
of special circumstances or some unusual occasion for its exercise, 
the power of making interlocutory orders is one which is not a 
suitable subject for review*. Not only are the practice of the 
Court and the manner in which experience has shown that it is 
wise to apply it, better known to the High Courts in India than 
they can be to their Isordships, but the delay occasioned by taking 
this additional appeal adds gravely to.the procrastination, which 
is already the bane of Indian litigation. 





—____#, E BN a 
*Here again, the words “for review”, when read with the context, refer 
to.an appeal to His Majesty in Council.—K. J. R. 
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Their Lordships wil therefore humbly advise Mis Majesty 

that this appeal ought to be dismissed with costs. 
Solicitors for appellants : Barrow, Rogers & Nevill., 
Solicitors for respondents : T. L. Wilson & Co. 

K.J. R. Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna. ] 


PRESENT :—VISCOUNT SUMNER, LORD ATKINSON, LORD 
SINHA, SIR JOHN WALLIS, AND SIR LANCELOT SANDERSON. 


Sunder Mull and another Appellants* (Defis.) 
v. š e 
- Satya Kinker Sahana and others ... Respondents (Pltfs.). 
Joint Hindu Family—Karta’s authority to borrow—Onus of proof— 
High rate of interest—Compownd imterest and rests—“Reasonable com- 
mercial terms”—Evidence of previous borrowings 
It is now well settled that the authority of Kartas of a Hindu Joint 
family ta borrow on the security of family property is a limited one, and, 
in the case of a loan to them, the burden of ‘proof in the first instance 


rests upon the lender to show that both the borrowing and the terms were 
within the authority which kartas can exercise. . 


In the suit now under appeal to His Majesty in Councih the kartas 
of a Hindu Joint family executed a mortgage bond in favour of the 
respondents for a principal sum of Rs. 12,000, at compound interesteat 15 


per cent. per annum with yearly rests. Before the Privy Council there“ 


was no contention that the money was not borrowed for necessity, and 
the only question for decision was, whether the ferns, namely, the rate 
of interest and the rests and the compound interest were in e&cess of 
the kartas’ authority or not. Their Lordships held that the initial onus, 
which rested on the mortgagees of showing that the tyansaction in the 
form which it took was not in excess of the kartas’ authority, had been 
discharged, and that spon the evidence i the case, the interest and the 
terms of the loan were brought within the kartas’ authority as being 
such tenms as it was reasonable and proper for them to incur at the time 
and under the circumstances, for the purpose of obtaining the loan in 
question. They were “reasonable commercial terms”. 


The question of compound interest cannot be regarded as entirely 
separable from the rate of interest. Compound interest at a moderate 
rate may not necessarily be oppressive’ and similarly compound interest 
with infrequent rests may not be oppressive, Where compound interest 
coupled with a high rate of ipterest and with frequent rests might be in 
excess of any authority which the kartas could have. The whole eqndi- 
tions and terms of the lending have to be regarded together. 


*P. C. Appeal No. 80 of 1925, ° - 6th December, 1927. 


BPC: 
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There is no rule, when the tegms of a loan to a karta are challenged, 
to lean ‘to their reduction, or to presume that simple interest must always 
be judicially preferable to compound interest, or that rates of interest, 
becaust they might seem high in England, must be unreasonable in India. 
Compound interest is common and may often be necessary and proper 
in India under the circumstances of that country. (The matter is not 
one upon which, one way or the other, their Lordships’ Board has ever 
decided that there is a presumption one way”. . Nasir Begam v. Rao 
Raghunath Singh, (1919) L R 46 I A 145 : IL R4 All. 571 : 36M L J. 
521 (P C), Ram Bujhawon Pradad Singh v. Nathu Ram, (1922) LR SOTA 
14 : I L R 2 Pat. 285 : 44 M L Je615 (P C)., and Radha Kishun v. Jug 
Saku, (1924) L R 51 I A, 278 : IL R 4 Pat. 19 :47 M L J 329 (P C), 
discussed and distinguished. 


The expression ‘to borrow upon reasonable commercial terms’ (in 
Lord Phillimore judgment in Nasir Begam’s case, (1919) L R 46 I A 145 : 
ILR 41 AlL 971, at p. 576 : 36 M L Jis2l (P C) is simply used in contradis- 
tincton to such terms as would be in excess of the necessity and therc- © 
fore in excess of the authority of a manager of a joint Hindu family. 
‘Commercial terms’ is obviously a relative expression. They are relative to 
the tlme and the place; the country and the part of the country, where the 
money is, borrowed, the kind of security that is offered for the loan, the possi- 
bilities of realising such security, the supply of capital and the opportunities of 
finding persons willing to tend for possibly a considerable time. The word 
‘commercial’, in relation to parties who do not belong to a commercial 
community, and to transactions which no one would call mercantile, must 
be understood as a comprehensive but convenient expression for such 
terms as cła be arranged freely between borrower and lender under the 
Circumstances of the particular case. 


The ùbove interpretation of Lord Phillimore’s words, ‘to borrow upon 
reasonable commercial terms’, is equally applicable to the expression 
‘commercial rates’ used by Lord Dunedin in Radha Kishu» v. Jag Sahu, 
(1924) L R 51 I A278:I1LR4 Pat. 19, at p. 22 :47 ML J 329 (PC). 

The judgment of Lord Dunedin in Radha Kishun’s Case, (1924) LR 
51 I A 278 : IL R 4 Pat. 19 : 47 ML J 329 (P C), does not bear the 
interpretation that, where a karta has previously borrowed under 
other instruments, but on similar onerous terms, this cannot be 
evidence that the borrowing on the occasion in question was a reasonable 
and proper transaction and therefore not in excess of his authority. 

Semble : Where all the evidence is in, the question of burden of proof 
is not of much importance, as the Court has then to decide upon the 


whole evidence. 

Appeal (No. 80 of 1925), by special leave, from a judg- 
ment and decree of the High Court, Patna (Das and Macpher- 
son, JJ.), dated thé 28th July, 1923, in substance affirming a 
decree of the Additional Subordinate Judge of Hazaribagh, 
dated the 5th August, 1920. ` 

The material facts of the case appear “from the judgment 
of their Lordships, “ 
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By the terms of the special leave the appeal was confined 
to the question whether there was legal necessity for the loan, for 
recovery of which the plaintiffs sued, being borrowed aj the 
rate of interest and upon the terms provided in the mortgage 
bond of the 5th of December, 1907. 

At the hearing of the suit the plaintiffs proved the con- 
sideration for the loan and its necessity, and they also proved 
that iť was borrowed chiefly to pay off,a loan to the Chota Naga- 
pur Banking Association, Limited, who were charging a higher 
rate of compound interest with six monthly rests. The de- 
fendants neither suggested in cross-examination nor gave any 
evidence that the family could have borrowed the money they 
required at a cheaper rate from any one else. 

Upjohn, K. C., and Macaskte for appellants. œ -< 

De Gruyther, K. C., and Rakes for respondents. 

Their Lordships’ judgment was delivered by 


Viscount Sumner :—This case comes before their Lord- ; 





ships upon special leave to appeal, by which the. 


discussed was very carefully limited. In December, 1907, the 
kartas of the six branches of a Hindu joint family, of which the 
present defendants were members, executed a mortgage bond 
in favour of the present respondents for a principal sum of 
Rs. 12,000, with interest at 1} per cent. per mensem, that is, 
15 per cent. per annum, with the provision that if the interes? 
was not paid year by year it should be treated as principal ‘and 
compound interest at the same rate should be charged up to the 
date of payment. $ 

The suit was commenced in 1919, when a large sum had 
accumulated due,since no interest had been paid at all; 37,000 
rupees were then outstanding. It was for the purpose of realis- 
ing the security, and the answer made by the members of the 
joint family, who defended it, was both that the money was not 
borrowed for necessity; that the terms, namely, the rate of in- 
terest and the rests and the compound interest were not justi- 
fied by necessity; and therefore that it was not within the 
authority of the kartas to impose this burden upon the property, 
in which they were interested. 

By the terms of the leave given, the argument is confined tc 
the latter point, that is, whether the terms as to rate of interest, 
rests, and simple or compound interest were in excess of the 
kartas” authority or,not. 

_ Two things are well settled : that the aia of kartas to 
borrow on the-security of family property Is a limited one, and 
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that, in the case of a loan tp them, the burden of proof in the 


_ first instance rests upon the-lender to show that both the borrow- 


ing gnd the terms were within the authority which kartas can 
exercise. 
What is said here is first of all that the lenders made no 


- serious or successful attempt to discharge that onus of proof, 


and, secondly, that such evidence as they gave, even if a prima 
facie discharge, ought to pe disregarded in view of three previ- 
ous decisions of their Lordships’ Board. 

There can be no doubt that when a case does not rest upon 
burden of proof alone, that is to say, where evidence has actual- 
ly been given, attention must be paid in the first instance to 
what the witnesses have said and what evidence has been adduc- 
ed. If th&t is credible and acceptable, further questions may 
never arise, for it may establish the necessary proposition thar 
the transaction in the form which it took was not in excess of 
the kartas’ authority. 

In this case, evidence was given of this character. The 
vakil, who negotiated the loan, was called and gave evidence of 
the purpose or one of the purposes for which it was wanted, 
which was to clear off prior mortgages which had been entered 
into in the previous two or three years with a local Bank on 
even mose onerous terms. “The interest,” says this witness, 

“Mr. Banarji, “which they were to pay at the Bank,” which 
meAns ewhich they had to pay to the Bank, “was higher than 
15 per cent. At that time the Bank used to charge compound 
interest with six-ntonthly rests.” This was not qualified in any 
way.“ The instruments themselves were proved. The com 
ment on the fact that, when those instruments were proved by 
officials fromethe Bank, they were not asked to give any general 
opinion about the prevailing rate of interest or the terms current 
in the district, appears to be an unnecessary criticism, because 
the evidence of Mr. Banarji upon the point is uncontradicted, 
and it was accepted by the learned Subordinate Judge. It is 
true that he found the issue in question not with reference to 
an excess of the kartas authority but with reference to the de- 
fence pleaded under S. 16 of the Indian Contract Act, which is 
often raised in these cases. He disposed of it by saying “there is 
nothing in the evidence to show that the rate of interest stipu- 
lated in the bond in suit is hard anfl unconscionable, nor can it 
bè said that it is penal.” 

There was nothing to bring the present contract within the 
purview of S. 16, df the Indian Contract Act, and their Lord- 
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ships are of opinion that, upon the, evidence given at the trial 
and already quoted, the plaintiffs would be entitled to the rate 
and terms of interest claimed by them. 2 

In the High Court this question does not appear to have 
been even argued, so that their Lordships have no assistance 
from the learned Judges upon the point, but there is no trace 
of any dissent. Unless the decisions that have been cited pro- 
duce a contrary result, their Lordships think that the mostga- 
gees discharged the burden of proof; that the evidence was such 
as it was proper for the Court to accept as credible evidence; and 
that it is not open to criticism merely because it did not go 
further. Upon that the case is proved, and the interest and 
the terms of the loan have been brought within the -kartas’ 
authority as being such terms as it was reasonable and proper 
for them to incur at the time and under the circumstances, for 
the purpose of obtaining this loan, which it has now to be accept 
ed was borrowed for necessity. 

Their Lordships, however, must deal with the three cases 
cited, which require close examination. They are binding upon 
their Lordships and, of course, must be loyally followed in 
their application. ; 

The first is Nasir Begam v. Rao Raghunath Singh (4). 
In that case, upon a challenge of the reasonableses and 


propriety of ‘the rate of interest and the terms, zis.,° 


374 per cent. interest and compound interest, Lord Phillimore 
reasoned as follows. First he lays down the principle above 
stated as to the authority of the kartas. Next he says that the 
High Court was justified in finding that a mortgage uponesuch 
terms as those contained in the document sued on was an un- 
necessary extravagance, the lands charged being af such value 
as to make the security ample. Then he proceeds : 

“It remains, therefore, that there was necessity, and in virtue of that 
necessity, authority to borrow upon reasonable commercial terms, and that 
the mortgage stands as good security to that extent, but that all terms of 
the mortgage in excess of this necessity are outside the scope of the authority. 
What the particular rate of interest should be and whether the money could 
have been borrowed at simple instead of compound interest are matters of 
detail upon which the High Court, with its local knowledge, can well be 
left to decide, and their Lordships are not disposed to interfere with the deci- 
sion upon points such as these”. e 
He then passes to a sentence in the judgment under 
appeal, in which the High Court, in fixing simple interest at 
12 per cent. per annum as the proper rate, appear to have been 





1. (1919) LR461A 145 :ILR4 A571 :3%ML J521 (PC). | 
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guided by the view that thg matter was entirely in the discre- 
tion of the Court, and, having negatived that, says : 

A “Their Lordships do not think it safe to rest their decision upon the 
supposed discretion in the Court or an inference by the Judges as to the sum 
which would be sufficient to compensate the mortgagee. In their view, as 
already stated, the question is one of the authority of a manager of a joint 
Hindn family, and it is because their Lordships agree with the High Court 
that this authority was exceeded to the extent already stated, that they 
concur in the conclusion at which that Court arrived.” 

Their Lordships would, observe upon this opinion, that, 
no evidence being called on either side, instead of sending the 
case back to India, a dilatory and expensive course, or dismiss- 
ing the suit so far as regarded the interest upon the ground that 
the party, who had to prove that part of his case, had failed to 
prove it at all, the Board adopted the figure which had been 
arrived at by the High Court and the decision as to simple or 
compound interest, not because they rested on evidence, for there 
was none, but because, in spite of the misapprehension as tv 
the powers of the High Court, it established the reasonable rate 
and terms in the view of Judges better acquainted with die 
locality, its usages, its necessities and facilities, than their Lord- 
ships could be. 

e With regard to the expression “to borrow upon reasonable 
commercial terms,” those words are simply used in contradistinc- 
*tion to such terms as would be in excess of the necessity and 
thérefere in excess of the authority. Excess of the necessity of 
course relates to terms that are available, because, if you must 
borrow (which is assumed on this appeal) and therefore must 
pay “interest, it cannot be in excess of the authority 
on that occasion to pay the terms that are necessary, when 
more moderate terms are not available. “Commercial terms” 
is obviously a relative expression. They are relative to the 
time and the place, the country and the part of the country, 
where the money is borrowed, the kind of security 
that is offered for the loan, the possibilities of re- 
alising such security, the supply of capital and the oppor- 
tunities of finding persons willing to lend for possibly a consider- 
able time. They cannot be confined, as in this country they might 
be confined, to something connected with a publicly announced 
and official rate of interest for loans generally, or to a curren rate 
erally allowed upon the highest ‘security in financial transac- 
tions, such as an issue of debentures, or tg something regulated 
by the day to day supply of money and by facilities for short 
loans. Their Lordships think that the word “commercial” must 
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e 
be understood, in a case like this, of a community, which is not 
a commercial community, and of transactions which no one 
would call mercantile, as a comprehensive but convenient term 
for such terms as can be arranged freely between borrower and 
lender under the circumstances of the particular case, 


The same expression was used by Lord Dunedin in the sub- 
sequent case of Radha Kishunv. Jag Sahu (2) ina slightly 
different connection. On page 281 he speaks, of the in- 
terest charged as being “far in, excess of commercial rates,” 
but their Lordships, taking these two passages together, 
and having regard also to the fact that such experience 
as their Lordships may have of this country and its business 
cannot be assumed to apply equally in India, are of opiniog that 
no more is meant by Lord Dunedin’s phrase than was meant by 
Lord Phillimore’s. 

The next case cited was Ram Bujhawan Prasad Singh 
v. Nate Ram (3). In that case again there was 
no evidence on, the point in question. The Trial Judge 
had found that simple interest at the rate of 1 per cent. per men- 
sem was a fair commercial rate in the absence of special cirer- 
stances justifying a higher rate—whehter that is a quotation’ 
from the judgment of the Subordinate Judge or whether ‘it is 
a summary of it does not appear from the. report—and there; 
upon, considerihg that the lender had not proved that there was 
any necessity to borrow at the rate of iriterest stated in the 
mortgage deed, the Board was content once more to adopt the 
conclusion of the Indian Court as an authority better qualified 
to know what was proper in India than their Lordships them- 
selves, in spite of the fact that in that case also the Subordinate 
Judge had had before his mind S. 16 of the Contract Act and 
not the question of the kartas’ authority, which had been the 
basis of the argument at their Lordships’ Bar. 

Up to that point no attempt was made in these cases to 
discriminate between rate of interest, simple or compound in- 
terest, and rests. The decision of the Indian Court had been 
in favour of simple interest, and it was adopted without com- 
ment by their Lordships. i 

A slightly different point has been mbhde upon the third 
case Radha Kishum v. Jag Sahu (2). Here the mortgagor 
was a Hindu widow. The mortgage stipulated for 34 per cefit. 

6 





2. (1924) L R 51 I A 278: ILR 4 Pat. 199 ;4 MLJ3 (PO. 
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compound interest with half-yearly rests, and when Lord Dune- 
din deals with this he says a? page 281, in the passage already 
shortly referred to :— 


“But when there is no evidence and it is evident on the face of the 

document that the interest charged is far in excess of commercia! ratcs, 
then undoubtedly the lender has not discharged his task. For these reasons 
their Lordships are of opinion that the judgment of the High Court cannot 
be supported on the grounds given.” 
Pausing there, one mus remember that the question of 
compound interest cannot bę regarded as entirely sepatable 
from the rate of interest. Compound interest at a moderate 
rate may not necessarily be oppressive and similarly compound 
interest with infrequent rests may not be oppressive, where 
compgund interest coupled with a high rate of interest and 
with frequent rests might be in excess of any authority which 
the kartas could have. The whole conditions and terms of the 
lending have to be regarded together. When Lord Dunedin 
proceeds to say: 

“It is evident on the face of the document that the interest charged 
is far ın excess of commercial rates,” 

es 
this is a decision, which applies to the particular borrowing 
which was before the Board in that case and does not lay down 
a general rule with regard to all instruments or in particular 
with regard to the present one. Then he goes on: 

“The plaintiffs’ Counsel urged that if this view should prevail the 
judgment ‘of the Subordinate Judge should not be restored simpliciter, but 
the case should be remitted for further enquiry, and he called attenlion to 
the fact. that certain avidence proffered was refused by the Subordinate 
Judge ag unnecessary, and that a petition of the High Court for allowance 
of this evidence was not dealt with, as in view of the finding of the High 
Court it became unnecessary to deal with it. Now the evidence in ques- 
tion consisted ofthe production of two bonds granted by the same widow 
borrowing at a high rate of interest and decree obtained on one of the 
bonds and the tender of a witness to speak to the execution of one of the 
bonds. ‘Their Lordships do not think that a remit is necessary. Tvidence 
simply that on one other occasion the widow had borrowed at high interest 
is not in any way conclusive as to what she might have done on the occasion 
in question, and as no other evidence was tendered their Lordships think 
that the Subordinate Judge was justified in saying as he did that ‘there 
is no evidence adduced by the plaintiffs to show that pressure for repay- 
ment of the amounts due on them was so great as to compel Bachu Kuar 
to agree to pay compoufid interest at 24 per cent. with a six-monthly rest,” 
That passage has been relied upon for the purpose of 
making out the contention that as the evidence here 
consists of other borrowings by the same kartas a year or two 
previously, with proof of the execution of the bonds von constal 
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that these kartas in the previous cases may not have acted as 
much in excess of their authority*as in the present case. Nor 
constat also that the same rate of interest obtained on another 
bond by the same party and even though judicially decreed would 
apply, to bind others. It might be evidence of the pressure 
of necessity on the actual borrower herself, but it would not also 
be evidence to show that in another transaction it was a proper 
rate and terms binding upon other parties. Their Lordships 
do not consider this to be the meanirfg of Lord Dunedin’s judg- 
ment. The application made was that the Board should not 
either adopt the conclusion of the Indian Court or treat the case 
as one in which no evidence had been given, but should send it 
back in order that evidence might be given which had been, as 
it was said, wrongly left out of account. The Board considered 
that the Subordinate Judge was justified in treating the evidence 
as such that, if given, it would not have influenced his mind, but 
this depended on what the evidence was and who gave it, and 
could not be a guide in future cases. They declined, indeed, te 
give the lender a further opportunity of getting the same or ano- 
ther Judge to accept it, but they did not Jay down the rue that. 
where a borrower has previously borrowed under other instru- 
ments, but on similar onerous terms, this cannot be evidence 
that the borrowing on the occasion in question was a reasonable 
and proper transaction. Their Lordships therefore think that 
the argument fails in so far as it is directed to show thag on 
that authority the evidence given in this case was not sufficient. 

The remaining observation is this. In all the cases cited 
the Board, instead of presuming in default of evidence sto lay 
down for itself that judicial notice should be taken of terms 
of borrowing and rates of interest, which would be within the 
authority of a particular karta somewhere in India, was content, 
in each case, to acept the decision of the local Court as being 
at any rate better informed on such a subject than their Lord. 
ships can be. In the present case, their Lordships have a deci- 
sion of the local Court. It is quite true that the decision on 
this occasion is the other way. The local Court has given its 
decision upon the evidence, and has not reduced either the terms 
or the rate, but their Lordships can see no reason why the 
importance of the experience of the Indiar? Court in supplying 
their Lordships’ lack of knowledge is not equally great in the 
one case as in the other. There is no rule, which their Lofd- 
ships can discover, Which binds them, when the terms of a loan 
are challenged, to lean to their reduction,-or to presume that 
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simple interest must Aways be judically preferable to compound 
interest, or that rates, because they might seem high here, must 
be unreasonable in India. Compound interest is common and 
may often be necessary and proper in India under the circum- 
stances of that country. The matter is not one upon which, 
one way or the other, their Lordships’ Board has ever decided 
that there is a presumption one way. Accordingly, their Lord- 
ships think that, even if evidence had not been given, they would 
be acting strictly in accordance with the previous cases in declin- 
ing to take it upon themselveg to decide the rate and terms of 
interest, and in holding that they sholud accept the decision of 
the Subordinate Judge. 


For the purposes of the point in question there is no sub- 
stantéal difference between his finding—that the terms are not 
hard, unconscionable or penal—and a finding that they were 
reasonable commercial terms, as their Lordships understand 
the expression, but they hold further, in view of the evidence 
that was given, which they can see.no reason for disregarding, 
that enough was proved to discharge the onus of proof, and 
to justify a decree in favour of the mortgagees when no evidente 
in answer was given. 

‘Their Lordships will humbly advise His Majesty that this 
appeal should be dismiseed with costs. 

Solicitors for appellants : Nicholson, Graham and Jones. 
Solicitors for respondents : Watkins and Hunter. 
K. J. R. Appeal dismissed. 





° FULL BENCH. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT“ — Sir Murray Coutts Trotrer, Kr., Chief 
Justice, Mr. Justice WALLACE AND MR. Justice BEASLEY. 
The Commissioner of Incometax, 
Madras Referring officer* 
v. 
M.T.T. K.M. M. S. M. A. R. Somasundaram 
Chettiar ... Assessee 
Indian Income-tax Act (XI of 1922), S. 10 (2) (#)—Banking busi- 
ness at places within British India and at a place owtside British India- 
Head office within British India—Money eborrowed at head office—Part 
of the borrowings remvitied to the place owtside British India and used as 
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8th December, 1927. 
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capital there—Interest paid on this amownt, tf @Howable an deduction in 
computing the assessable income of the bysiness t British India. 

A Nattukkottai Chetty carried on banking business at various places 
of which Madras, which was his head office, was one place and Ipoh, a 
place in the Federated Malay States, was another. Money was bortowed 
by him in Madras, and part of it was sent out to Ipoh and was used as 
capital in the conduct of the Ipoh business. The Chetty who was assess- 
ed to Income-tex in of the income from the business in British 
India claimed that the interest paid by him on such sums of borrowed 
money as were remitted for capital to the Ipoh branch should be deducted 
from the assessable income. ° 

Held that, under S. 10 (2) (ui) ef the Indian Income-tax Act, the 
amount that can be deducted is only the interest paid on the capital borrow- 
ed for the purposes of the business whose profits are being assessed to 
taxation and that consequently the interest paid on the amounts borrowed 
and remitted to Ipoh is not an allowable deduction in computing the assess- 
able income. e ° 

Obiter: The words “capital borrowed for the purposes of the busi- 
ness” in S. 10 (2) (iii) of the Indian Income-tax Act must be construed 
as meaning capital borrowed and used for the purposes of the business. 

Case stated under S. 66 (3) of Act XI of 1922 by the 
Commissioner of Income-tax, Madras, for the decision of the 
2. The petitioner, Somasundaram ‘Chettiar, is a banker 

carrying on business at Madras, Devakottai, Thonze (Burma) 
and Ipoh (Federated Malay States). The businesses at these 
places are distinct, and separate accounts gre maint&ined for 
each of them. The business at Madras is admittedly conduct- 
ed with borrowed money, the petitioner having no capital of 
his own at that place. Some borrowed money is also utilised 
in financing the Thonze and Ipoh businesses The petitioner 
is treating the money invested in his Thonze and Ipoh bdsines- 
ses as ‘loans’ advanced by him, and in ascertaining the profits 
or gains of his Madras business he takes credit fêr the interest 
due to him on these “loans.” For the assessment of the year 
1925-26, based on the income derived by him during the Tamil 
year Rakthakshi (13—4—1924 to 1241925), the petitioner 
returned his income as Rs. 22,361 as follows:— 


Business : Madras ... Rs. 1,543 
Thonze Mike eg 23,578 

° 25,121 

Devakottai losg P 2,760 


Net Inceme a 22,361 


23 
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His accounts wêre called for and examined. Those relat- 
ing to the Madras business #howed that in arriving at the profits 
of the business the petitioner did not take credit for the in- 
terest due from his Ipoh business, though he took credit for 
the interest due from Thonze. On the other hand the peti- 
tioner claimed a deduction of Rs. 34,672 as interest paid on 
sums borrowed by him in Madras which included sums advanc- 
ed by him to his business at Ipoh. The capital sum due by 
Ipoh amounted to Rs. 60,842 at the end of the year of account. 
In the cirsumstances two corrses were open to the Income-tax 
Officer: either (1) to include the interest due from Ipoh but 
not taken credit for by Madras as interest received from Ipoh 
(in fact the Ipoh accounts showed that the interest due to 
Madras —Rs. 6400—was paid by adjustment in the year of 
account 1934-25, though the Madras shop took credit for it in 
the subsequent year), or (2) to disallow part of the interest 
paid by Madras on moneys borrowed by it in the proportion 
that the sums advanced to the Ipoh business bore to the total 
borrowed capital. The Income-tax Officer adopted the latter 
course and computed the interest so paid on behalf of the Ipoh 
business at Rs. 5,427. He disallowed the interest payment to 
that extent and fixed the profits of the Madras business at 
Rs. 9,729. To this the Income-tax Officer added the other 
income of the petitioner and assessed him as under:— 











Business : Madras Rs. 9,729 
Thonze sds 24,117 

. l 33,846 
Devakottai loss tak 1,542 

e - 

32,304 

Property snd 416 

Taxable income ad 32,720 





The profits and gains derived by the petitioner from his 
business at Ipoh were not taken into account in the assessment 
as they were not feund to have been received in British India. 


The petitioner appealed to thé Assistant Commissioner 
atfd contended that the sum of Rs. 5,427, disallowed by the 
Income-tax Officer in arriving at the profits of his Madras 
business, should be*allowed as a deduction. The Assistant 
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Commissioner held that the Income-tax Officer was right in 
disallowing the payment when arri¥ing at the profits of the 
Madras business and dismissed the appeal. A copy of his 
order is filed, marked Ex. A. 7 

The petitioner then applied to my predecessor under 
S. 66 (2) of the Income-tax Act and required him to refer 
certain questions for the opinion of the High Court. This 
the Commissioner refused to do on the ground that no question 
of law arose. A copy of his order, dated 29th April, 1926, is 
filed, marked Ex B. 4 


Thereupon the petitioner moyed the High Court, under 
S. 66 (3) of the Income-tax Act, and the High Court, in its 
order quoted above, has required me to refer the following two 
questions :— . ii 
(+) Whether the operation of S. 10 (2) (iii) is exclud- 
ed merely because the capital borrowed is also utilised in foreign 
business: 


(ii) Whether the construction put on S. 10 (2) (iii) 
by the Income-tax authorities is not too resgricted. 


3. Question (i) :—I am of opinion that under S. 10 (2) 
(iii) of the Income-tax Act, an assessee is not entitled to claim 
a deduction of the interest paid on sums borrowed by hjm when 
the business for which he uses these sums is "not the subject of 
assessment. Under S. 10 (1) the tax is payable by an agsessee 
under the head ‘business’ in respect of the profits or gains of any 
business carried on by him. Under sub-section (2) of that 
section such profits or gains are computed after making the allow- 
ances referred to therein, one of which is “in respect of capital 
borrowed for the purposes of the business...... the amount of 
the interest paid’’—sub-clause (iii). The term “the business” 
occurring in this sub-clause means the business, the profits and 
gains of which are liable to pay tax under S. 10. The only 
point for consideration then is whether all the money borrowed 
by the petitioner and shown in his Madras books was used in 
furtherance of the business carried on in Madras, the profits of 
which alone have been taxed. This has been found by the 
Income-tax authorities against the petitioner. The money 
borrowed in Madras was not wholly utiliséd for the Madras 
business. A part of it wat used in Ipoh business. If it had 
been necessary to compute the Ipoh profits with a view to taxirfg 
them as profits received in British India, interest paid on capital 
utilised at Ipoh would have been brought into the computation. 


F. B. 
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But in this assessment no such computation has been made and 
the Ipoh profits have not been taxed. 


4. Question (ii) :—I do not consider that the interpreta- 
tion put upon S. 10 (2) (iii) is too restricted; it appears to me 
to be the natural and equitable construction. When a man 
conducts two businesses, the profits of each business should be 
computed separately having regard to the capital employed ın 
that business. He cannag be allowed to show a reduced sum as 
the profits of one business by debiting to that business the in- 
terest on capital borrowed for the purpose of the other business. 
On any other view an assesseee who borrows money in British - 
India and uses it partly in his British Indian business and partly 
in his foreign business would be able to set off the whole of his 
intefest payments against his British Indian profits. The profit 
earned in British India would thus escape taxation, either wholly 
or in part, while the foreign profits, which by the use vof this 
device would be artifically swelled, could only be taxed if they 
were so treated as to fall within the purview of S. 4 (2); which 
the assessee, in the hypothetical case mentioned, would naturally 
avoid doing if possible. 

M. Patanjali Sastri for the Referring Officer. 

°K. S. Krishnaswami Aiyangar and R. Kesava Aiyangar 
for the Assessee. . | 
° . The judgment of the Court was delivered by 


The Chief Justice :—In this case there was carried 
on a business bya Nattukkottai Chetti at various places of 
which, the only two relevant ones are Madras, where his head 
office was, and Ipoh, a place in the Fedrated Malay States. 
The short goint is this. Money was borrowed by the 
assessee in Madras and of course interest has to be 
paid on it in Madras. Part of that money—it does not 
matter how much because that is a question of fact for the Com- 
missioner who has found a figure—was in effect sent out to Ipoh 
and was used as capital in the conduct of the Ipoh business. 
Apparently in all the businesses this gentleman relied on borrow- 
ed capital and not his own. Deductions are claimed in this case 
in respect of the interest paid by the assessee to the persons from 
whom he borrowed*his capital and the Commissioner has given 
effect to these deductions so far as they affect the branches in 
Bfitish India, but he disallowed the deductjon in respect of the 
interest paid on such sums of money as were remitted for capital 
to the Ipoh branch, “a sum in all of Rs. 60,000. 
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ment of the Court of the Sub«divisional ‘Ist Class Magistrate 
of Pattukottai in C. C. No. 63 df 1926. 

S. Muthiah Mudaliar for petitioners. 

The Public prosecutor for the Crown. 

The Court made the following ` - 

ORDER :—The first point urged in this revision petition is 
that the Magistrate inspected the scene of occurrence without 
notice to the accused. The Magistrate in his report says that 
he informed the vakils of his iftention to inspect the place 
and the accused was present at the time of the inspection. There 
is nothing in this ground. 

The next point is that the Magistrate has imported into 
~the case impressions received by him at the time of inspection. 
A Magistrate is entitled to inspect a place in order to under- 
stand the evidence. But if he receives an impression which is 
in favour of one side or the other, he should give an opportunity 
to the side against which he forms an impression to explain away 
if possible the impression created in his mind by the inspec- 
tion. In this case the whole question tarned upon there be- 
ing an entrance or not. The impression that the Magistrate 
received at the inspection was that the entrance was an old one, 
for in his opinion it was made up of old materials which he 
thought must have been there long. The êld materials coulde 
have been put in there seeing that the Magistrate was gping to 
inspect the place and that would not be a sufficient gound for 
holding that the entrance was an old one. He should have in 
fairness to both sides asked them to say how long the materials 
were there and why the materials were old. I think this view 
of the impression received by the Magistrate has influenced 
him in accepting the evidence for the presecution as true. The 
learned Magistrate ought not to have allowed the impression 
created in his mind to greatly weigh in considering the evidence 
in this case. The impression received at the time of the 
inspection has vitiated the appreciation of the evidence in the 
case. Therefore I set aside the conviction, and as this is a very 
trivial case, I do not think it is necessary to order a re-trial. 
The fine if paid will be refunded to the petitioners. 


N. S. Petition allowed and 
s comiction set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice DEVADOSS, 

Komaragiri Bitchalugadu ... Accused in Calender Case 

No. 46 of 1927 on the file 

of the Swb-divistonal 

Magistrate of Narasaraopet. 


Bltchalu- Criminal Tribes Act, VI of 1924—S, 24-b—Conviction under—Legahty— ` 
gado, Proof necessary for. ~ 
Inse. 


Where the only evidence against an accused, who had been convicted 
under S. 24-b of the Criminal Tribes Act, VI of 1924, was that he was 
found near a pond and that he had a pair of scissors and a box of matches, 
held that the conviction could not be sustained, 


The facts proved do not make out that the accused was waiting for an 

opportunity f commit theft or robbery within the meaning of the section. 

Case referred for the orders of the High Court, under 

S. 438 of the Criminal Procedure Code, by the Sessions Judge 
of Guntur in his letter, dated 22nd August, 1927. 


The Public Prosecutor for the Crown: 
Assused not represented . 
The Court made the following 


*Orver :—This is a reference by the Sessions Judge 
eof Guntur, recommending the quashing of the convic- 
tiog of the accused under S. 240 of the Criminal Tribes 
Act, VI of 1924. Under S. 24-b, if a member of a registered 
criminal tribe is found in any place under such circumstances 
as to satisfy the court that he was waiting for an opportunity 
to commit theft or robbery he shall be punished with imprison- 
ment for a term which may extend to three years, etc. All 
the evidence “against the accused is that he was found near a 
pond and that he had a pair of scissors and a box of matches. 
Ido not think this would in any way amount to an offence 
under S. 24-b. As the Sessions Judge has rightly remarked, 
the facts proved do not make out that the accused was wait- 
ing for an opportunity to commit theft or robbery. I therc- 
fore set aside the conviction and sentence of the accused and 
direct his immediate release if he has not been already released. 


A. S. V. 7 Conviction set aside. 





*Crl R. C No. 657 of 1927. 


z llith November, 1927. 
(Case Referred Wo, 50 of 1927). 
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„IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE MIADHAVAN Nam AND MR. 
JUSTICE CURGENVEN. 


Bodapati Adenna . ... Petitioner—Appellani? (1st 
Respondent—1st Counter—-pctr.- 
Plaintiff). 


Bodapati Chinna Ramayya (dead) | 
and five others .. Respondents in both. 

Civil Procedure Code, O 21, R° 89—Sale of ùmmoveable property 
subject to a lease—Right of lessee to apply to have the sale set aside— 
Right of trespasser. 

A lessee subject to whose lease immoveable property has been sold 
in court auction can apply under O. 21, R. 89 of the Civil Proçedure 
Code to have the sale set aside. 

Quare, whether a trespasser in possession of the property sold in court 
auction has an ‘interest’ which will allow him to apply under O. 21, R. 9 
of the Civil Procedure Code to have the sale set aside? 

Potti Nayakar v. Suppammal, (1922) 20 L. W. 31, referred to. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the ‘High Court to revise 
the order of the Court of the Subordinate Judge of Bapatla in 
C. M. A. No. 14 of 1924, and the appeal against the. said 
C. M. A. No. 14 of 1924 of the said Court of Bapatla pre- 
ferred against the order of the Court of the Principal District 
` Munsif of Ongole in C. M. P. No. 647 of 1923 in, O°! S. 
No. 712 of 1922. . 

P. Venkataramana Rao for appellant sin C) M. S. A. 
No. 25 of 1925 & Petr. in C. R. P. No. 326 of 1925: 

V. S. Narasimhachariar for respondents in both. 

The Court delivered the following ° 

JUDGMENT :—The question for our decision in this C. M. 
S. A. (with which has been filed a C. R. P.) is whether a 
lessee, subject to whose lease immoveable property has been 
sold in court auction, can apply under O. 21, R. 89 of the 
Civil Procedure Code, to have the sale set aside. The Dis- 
trict Munsif dismissed the application but it was allowed by 
the Subordinate Judge on appeal. 

Rule 89 of O. 21 runs as follows: è 

“Where immoveable property has been sold in erecution of a decree, 
any person, either owning such property or holding an interest therein, by 


—_ 





*C. R. P. No. 35 of 1925 llth August, 1927. 
and C M S A No. 25 of 1925, é oe 
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virtue of a title acquire before such sale, may apply to have the sale 
set aside” e í 

upon complying with certain conditions. The argument 
addresed to us is twofold : 

(a) that a lease obtained before a sale is not an ‘interest’ 
held in the property ‘by virtue of’ a title acquired before such 
sale; and 

(b) that the property sold excluded the lessee’s right 
and therefore that the lessee cannot be said to have an interest 
in that property. e 

According to S. 105 of the Transfer of Property 

Act, a lessee is a transferee of a right to enjoy the property 
leased, and there is enough authority [see Secretary of State 
for Ipdia v. Karuna Kantha Chowdhry (1) and Mohipal Singh 
v. Lalji Stigh (2)] for the position that a lease amounts 
to a transfer of interest in the property, and, if there was a 
transfer of interest, there was, as the rule also requires, “title 
acquired” In Potti Nayakar v. Suppammal (3), Venkata- 
subba Rao, J., went 60 far as to express the view that even a 
trespesser has an interest which would allow him to come under 
this rule, a view which was dissented from by the other learn- 
ed Judge who composed the Bench, Oldfield, J. It is unneces- 
sary “for us to offer an opinion upon this point, and we men- 
tion the oase rather, because the view is expressed in it that a 
Massee may apply, an opinion also to be found in the judgment 
of Ameer Ali, J., in the Calcutta Full Bench case, Paresh Nath 
Singha v. Nabogopal Chattopadhya (4). We can see no 
good reason why, if a mortgagee has an interest which enables 
him té apply, a lessee should not equally have an interest. 
(6) The argument under this second head virtually amounts 

to this, that thre rule does not bear what appears to be its plain 
meaning and that in the term “interest” is comprised only the 
right, title and interest of the judgment-debtor which is sold 
and not any other interest subject to which the sale takes place. 
The corresponding provision in the Code of 1882, S. 310 (a) 
has the words “Any person whose immoveable property has 
been sold,” and it can hardly be questioned that the language 
in the present rule is of a wider scope. Neverthless it was 
held by the Full Bench in Paresh Nath Singha v. Nabogopal 
Chattopadhya (4) that under the qld wording a mortgagee 





° 1. (1907) I L R 35 C & at p. 99 (F B). 
2. (1912) 17 C W N 166. 3. (1922) 20L W 31, 
4. (1901) [LR 2C1 (FB), 
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was a person who could apply, although? no doubt, that deci- 
sion proceeded on the footing thatethe auction purchaser would 
be in a position to annul the mortgage. Although it is not ex- 
pressly so stated, the judgments of the learned Judges whoecom- 
posed the majority in that case do give some ground for the in- 
ference that the application could be made because the mort- 
gagee’s was a right which might be affected by the sale. But 
that decision is not upon the language of the rule as it now 
stands, and we cannot avoid the conclusion that Mookerjee, 
J+, when in Dulhin Mathura Koor v. Bangsidhari Singh (5) he 
construed the rule as relating only to a person whose interest 
would be “affected”, in the strictly legal sense of that: word, 
by the sale, read into it something which it does not contain and 
which might have been clearly expressed if it had been intend- 
ed so to restrict jt. Whatever may have been the reason for 
amending the phrasedlogy, we think that, as the rule stands, the 
word “property” must mean the tangible property sold, whether 
or not persons other than the judgment-debtor have any in- 
terest in it, and that it does not mean merely the right, title 
and interest of the judgment-debtor alone. This is clearly 
the meaning which must be given to the word “property” in 
Rr. 62 and 91 of O. 21, and it is the meaning which Krishnan, 
J., attached to it in Kandaswami Asari v. Swaminatha 
Stapathi (6). Any more restricted meaning would "apparent; 
ly limit resort to the rule to the judgment-debtor or to one of 
several joint judgment-debtors and would make it inapplicable 
in the very unusual case of a mortgagee decree-holder applying 
to have the sale under his own decree set aside. Its applica- 
tion to the case of a sale free of a prior mortgage could hardly 
arise, as, under R. 12 of O. 34, the consent of the prior mort- 
gagee is necessary to that course. We think &ccordinly that 
there are no sufficient grounds to limit the application of the 
rule in the manner suggested but rather that its purpose is to 
include among those who can apply such persons as niortgagees 
and lessees of the property, who may be concerned to avoid a 
transfer of the judgment-debtor’s title although their own in- 
terest may not be ‘affected’, using that word in its strictly legal 
sense. Accordingly we confirm the order of the Subordinate 
Judge and dismiss the C. M. S. A. andthe C. R. P., the 
latter with costs. ; 


N. S. Appeal and Revision Petition dismissed. 


5. (1911) 15 CLJ 83. 6. (1919) 16 L W 556. 


NAN 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Srinivasa AIYANGAR. 
Vitta Venkatachalam and 


another Petitioners* (Coustter-Peirs. -Pltjs.) 
U: 
Sivapuram Subbayya ... Respondent (Petr.-Dejt.). 
Lumstation Act—Article 164—Duly served—Meanuig—Personal service 
if necessary—Subsistuted servicg sf enough—Ex parte decree—Appluation 
to set astde—Onusl on applicant. 
Substituted service within the meaning of the Code of Cıvıl Procedure 
is not due service within the meaning of Article 164 of the Limitation Act. 
“Duly” in Article 164 ıs not equivalent to personally. Service on auy 
male member of the defendant's family in the defendant’s absence ıs due 
service within the meaning of Art. 164; so ıs service on an agent or on 
a servant under circumstances indicated in O. V of Civil Procedure Code. 
A defendant who applies to set aside a decree passed against him er 
parte must establish that the summons in the suit was not duly served on him 
Petition under S. 115 of Act V of 1908, praying the 
High Court to revise the order of the District Court of Kurnool, 
dated the 31st day of January, 1927, and passed in Miscellane- 
ous Appeal Suit No. 30 of 1926 (preferred against the order 
of the Court of the District Munsif of Markapur in C. M. P. 
No. ‘195 of 1926 in O. S. No. 4 of 1925). 
. P. C. Parthasarathy Aiyangor for petitioners. 
L. 4. Govindaraghava Atyar for respondent. 
The Court delivered the following 
JUDGMENT :—This is a Civil Revision Petition filed by the 
plaintif in respect of an order made by the District Judge ot 
Kurnool on appeal by the defendant against an order made Ly 
the District Munsif of Markapur. On application by the de- 
fendant the District Munsif refused to set aside the decree 
passed against him ex parte. The District Munsif dismissed 
the application holding that the summons in the case had been 
duly served within the meaning of Article 164 of the Indian 
Limitation Act and that therefore the application to set aside 
the decree passed ex parte more than 30 days from that date 
did not lie. The service which the District Munsif held to be 
such due service within the meaning of Article 164 was subst- 
tuted service of summons ordered by the court. As the de- 
fendant’s application to set aside the decree was dismissed, he 
appealed, and, on appeal, the learned Districg Judge reversed the 


*C. R. P. No: 375¢0f 1927. i 3rd Getober 1927. 
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order of the District Munsif, as I find, mainly on the ground 
that there was no satisfactory proof before the District Mun- 
sif of the substituted service ordered by the Court. It seems 
to me that in this matter the learned District Judge was clearly 
wrong. It is on the applicant, who wants-the decree passed 
against him ey parte set aside, to establish that the summons in 
the suit was not duly served on him, and for the purpose of 
establishing it he would certainly be entitled to allege and 
prove that there was no service at all as ordered by the Court 
and that, even assuming that a sulfstituted service could be re- 
garded as due service for the purpose of Art. 164, no such 
substituted service as ordered by the Court was as a matter of 
fact effected. The petition of the defendant for setting aside 
the decree passed ey parte has been read in Court. e Theré is 
no allegation there with regard to summons not having been 
effected by substitued service as ordered. Therefore the fact 
of effecting the substituted service was not really put in issue, 
and, though Mr. Govindaraghava Aiyar tried to show from a 
reading of the judgment of the District Munsif that it was 
put in issue, I am satisfied that the only matter that was argued 

before the first court was whether substituted service was due 
service under the article. Seeing therefore that the Lower 
Appellate Court has reversed the order of the District Munsif 
on the ground which was not really taken or put in issue in the 
first court and in spite of the finding clearly indicated in the 
judgment of the District Munsif that substituted service was 
effected, I should have been prepared to hold, that it did sufti- 
ciently raise the question of jurisdiction to justify this Court 
interfering on revision. But the next question is whether having 
regard to the other circumstances in the case I am called upon 
to do so.- The ground on which the District Munsif held that 
the petitioner was duly served was that substituted service was 
ordered against him on proper grounds and that substituted ser- 
vice was effected. I am unable to see why the learned District 
Munsif, while referring to the tender of summons previously 
to the defendant and his refusal to accept the same as record- 
ed, I take it, on the summons issued by the Court, did not pro- 
ceed to find whether there was in fact such a tender and refu- 
sal and why that was not proper service in l@w. My difficulty 
however in that matter is enhanced by the fact that the Lower 
Appellate Court apparently came to the concluston as a facte 
that there was no sati§factory proof of such tender or refusal 

It is very much to be regretted why, in the face of the evidence 

R—5?7 
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apparently given b¥ the petitioner-defendant that he was not 
aware of the suit or any proceedings therein, the plaintiff- 
decree-holder did not adduce even the evidence of the bailiff 
who made such tender and made the endorsement thereon. 
The plaintiff has himself to thank if he did not produce before 
the Court satisfactory evidence to rebut the case of the peti- 
tioner that he had no knowledge of the suit or procecdings 
therein. However I should have been then disposed to inter- 
fere and set aside the order of the lower appellate court if I 
had been satisfied that the order made by the learned District 
Munsif was right and that it should be restored in the interests 
of justice. For the purpose of my decision I must take it that 
no previous tender or refusal of the summons had been proved. 
Ifaso, thg only question is whether substituted service within 
the meaning of the Procedure Code is due service within the | 
meaning of Article 164 of the Limitation Act. The learned 
vakil for the petitioner has drawn my attention to two judgments 
of this Court ; one is in the case of Narasimha Chettiar v. 
Balakrishna Chetitar (1). In that case undoubtedly as point- 
ed out by the learneg'vakil for the petitioner, Mr. Justice Madha- 
van Nair, sitting as a single Judge, came to the conclusion that 
in the case of substituted service, summons is duly served for 
the se of Art. 164 even though it does not in fact come 
to the defendant’s knowledge. Of course, we are not now con- 
cerned with the question of knowledge. With all respect to 
the learned Judge I am unable to agree that service of summons 
by substituted service under order of Court could possibly be 
regarded ag due service for the purposes and within the mean- 
ing of Art. 164 of the Limitation Act. The result of so holding 
would undoubtedly be that in no case in which a defendant 1s 
served according to any of the rules of the Procedure Code 
‘could it ever be held that there was no due service. Unless 
it is shown by the defendant that there was no service at all 
really effected as the records show and that entries or endorse- 
ments were mere forgeries or fabricatons, no defendant can ever 
establish that the summons in the suit was not duly served. The 
learned vakil for the petitioner has also drawn my attention to 
another case Doraiswamé Atyar v. Balasundaram Atyar (2), 
where Mr. Justice Wallace also, sitting as a single Judge, held 
that the word ‘duly’ in Art. 164. is not equivalent to ‘personally’. 
el agree that the word ‘duly’ does not mean ‘personally’. The 


1. (1926) 52 M L J 52. | 2. (1926) 52 M L J 477. 
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learned Judge was undoubtedly right when’he decided that the 
lower appellate court in the case before him was wrong into 
launching on any investigation of the propriety of the substituted 
service ordered by the court, and it seems to me that that was the 
ground on which the learned Judge held thatithe lower appellate 
court had no jurisdiction. Another case not reported was also 
referred to by the learned vakil for the petitioner, the judgment 
of Waller and Madhavan Nair, JJ., in C. M. A. No. 348 of 
1925. In that case, the question was whether the service by 
affixture to the outer door when there was no agent of the de- 
fendant or male member on whom the summons can be served 
was proper service, and it was held that that was due service 
within the meaning of the article. The question in this case is 
not however whether service of the summons on the defendant 
in any of the various inanners indicated in the provisions of the 
Civil Procedure Code, O. 5, relating thereto is or is not due 
service, but whether substituted service is due service. I am 
prepared to hold that, for instance, if the defendant should be 
absent, service on any male member is undoubtedly due service; 
so is service on an agent or on a servant, under circumstances 
indicated in O. 5 and so on. But when it comes to a question 
of substituted service, it seems to me that the very expression 
‘substituted service’ clearly and conclusively indicates that it is 


not due service, the service that is due to the defendarft or that, 


is due according to the provisions of law for the purpose, of 
service. For the purpose of Article 164, substituted ‘service 
therefore could not possibly be regarded as due service. I do 
not at all see why, adopting such a construction as Mr. Justice 
Madhavan Nair appears to have done, the Article 164 should be 
whittled down in the manner it would undoubtedly be. I do 
not for my part believe that the legislature realfy intended in 
enacting the third column of Article 164 to confine the scope 
of the section only to cases where the actual service directed by 
the court is shown not to have been effected at all in that manner. 
We may also have regard to what is obviously the object of the 
legislature in providing that in cases where the summons is not 
duly served the time begins to run from the date on which the 
applicant has knowledge of the decree. The implication seems 
to be clear that in cases where the summons is duly served the 
presumption may well be that he has knowledge of the decree, 
or at any rate if he does not get knowledge of the decree, it was 
ascribable only to some fault on his part or on the part of those 
near about him who ought to have known hetter. I am there- 
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fore unable to agree with the view taken by the District Munsitf 
that substituted service of summons within the meaning of the 
Procedure Code is due service within the meaning of Article 164. 
The District Munsif has not found that there was any other 
kind of due service. If therefore in this case I should have 
been satisfied that the order of the District Munsif which was set 
aside on appeal by the learned District Judge was itself wrong, 
I should have been prepared to interfere and set aside the order 
of the District Judge, because I am not satisfied with the grounds 
on which the learned DistricteJudge has reversed the order of the 
District Munsif. But as I have come to the conclusion that the 
order of the District Munsif was wrong and that in my judg- 
ment the proper order has somehow come to be made by the 
District Judge, I do not feel called upon to interfere with it. 
The petition is therefore dismissed, but in the circumstances I 
make no order as to costs. 

A. S. V. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presens :— MR. Justice DEVADOSS. 


Ibrahim Sahib aha Petitioner* (Raspondent-Deft.) . 
. v. 
Achi Thąyarammal ... Respondent (Petitioner-Plaintiff). 


© Civil Procedure Code, O 9, R. 9—0. 47, R. 1—S. 151—Ex parte decree— 
Application to set aside—Money deposited in court pursuant to—A pplica- 
lion by plaintif for payment out of—Nature of—Dismissal of application for 
default—Restoration—Jerisdiciton 
An application by a decree-holder for the payment out to him of money 
in court which was not realised in execution of the decree but which was 
paid in by the defendant when he applied for setting aside the ex parte decree 
against him is ngt an execution application or an application in execution pro- 
ceedings. When such an application has been dismissed for default, the 
court has jurisdiction to restore it. 

Petition under S. 25 of Act IX of 1887, praying the 
High Court to revise the order of the Court of the Subordi- 
nate Judge of Negapatam in I. A. No. 754 of 1925 in 
S. C. S. No. 779 of 1918. 

K. S. Destkan for petitioner. 

K. Raja Aiyar for respondent. 

The court delitered the following 

JUDGMENT :—lIt is urged thatethe Subordinate Judge had. 
ne jurisdiction to restore to file an application made in the 
5 SS __ KH = 
-= *C. R P. No, 13% of 1925. $ i ` 18th October, 1927. 
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course of execution proceedings and therfore the order of the. 


Subordinate Judge is stra vires The respondent made an 
application for execution which was dismissed on the 24th 
July, 1925. Before the dismissal of that petition, the peti- 
tioner applied for setting aside an ex parte decree passed 
against him and paid into court the decree amount. The day 
after the withdrawal of the execution petition by the respond- 
ent, the petitioner’s vakil withdrew the petition for setting aside 
the ex parte decree, as he thought that the decree in favour of 
the respondent had been barrede by limitation. On the same 
day, 25th July, 1927, the respondent applied for payment of 
the amount in court to him. The Subordinate Judge dismissed 
this application for non-appearance on 17th October, 1925, and 
he restored it on 23rd October, 1925. The question is whether 
this application for payment out was an application in execu- 


tion. The contention of Mr. Desikan is that as much as it. 


was made after the passing of the decree in the suit this must 
be considered to be an application in execution and that the 
decision in Chenchayya v. Pichi Reddi (1) governs the case. 
I am unable to uphold the contention that all aplications made 
after the passing of a decree are necessarily applications i in exe- 
cution or execution applications. The money in court in this 
case was not realised in execution of the decree. It was paid 
in by the petitioner when he applied for setting aside the er 
farta decree. That being so, the application of the respondent 
for payment of the money cannot be said to be an execution 
application or an application in execution proceedings SO as 
to come within the principle of the decisiofi in Chenchayya v. 
Pichi Reddi (1). I hold that the Subordinate Judge had 
jurisdiction to restore the application to file. 


There is no other point in this case. j 
The petition is dismissed with costs. 
A.S. V. Petition dismissed 


L 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr° JUSTICE DEVADOSS 
The Cannanore Municipal Council through 


its Chairman Rao Sahib K. Chantan Avl. ... Petitioner* 
- (Defendant) 
v 
Puthiya Valappil Kuniyil Anandan ... Respondent (Plif.). 


Madras District Mumicipalities Act, Schedule V, clause (q)—Machimery 
—Hand looma worked with the hod, +f. 


Hand looms which are worked without steam power or electric power 
but only with the hand cannot be called machinery within the meaning of 
clause (q) of Schedule V to the District Municipalities Act. 

Pgtition under S. 25 of Act IX of 1887, praying the 
High Court fo revise the decree of the court of the District 
Munsif of Cannanore in S. C. S- 1183 of 1925. 

N. Govindan for petitioner: 

M. C Sridharan for respondent. 

The court delivered the following 

Jupcment :—The only point in this Civil Revision petition A 
is whether hand looms are machinery within the meaning cf 
schedule V, clause (q) of the District Municipalities Act. The 
Municipality of Cannanore assessed the respondent in respect 
of two builidings belonging to him in which he had a number 
of lobms He paid the assessment and afterwards filed a svit 
in the District Munsif’s Court for the recovery of the amount 
on the ground that dt was illegally levied from him. The Dis- 
trict Mansif gave a decree to the plaintiff, and the Municipality 
has preferred this revision petition. 

The orily question for consideration is whether hand looms 
are machinery within the meaning of clause (q) of Schedule V. 
The contention of Mr. Govindan for the petitioner is that it is 
machinery, or, even if it is not to be treated as such, the Munici- 
pality having bona fide assessed the respondent and having 
complied with all the formalities required by the Act, the res- 
pondent is not entitled to get back the amount paid by him. 
The question in this case is not whether the Municipality has 
complied with the law, but whether it can levy an assessment 
in respect of hand looms which do not come within the mean- 
ing of clause (q). I do not think that hand looms which are 
worked without steam power or electric power but only with 


*C R P. No. 542 of 4926. Oth November, 1927. 
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the hand can be called machinery within the meaning of 
clause (q). If the hand loom æ machinery then it might be 
contended with some show of reason that the charka and 
Singer’s sewing machines'are machinery. I do not think it 
was ever the intention of the legislature that small hand looms 
and industrial impliments and tools should be assessed under 
the Act. Mr. Justice Jackson in a recent case held that looms 
were not machinery. 

In the view I take of the word ‘machinery’ I do not think 
the Municipality was justified im levying the assessment. The 
judgment of the lower court is correct and the Civil Revision 
Petition is dismissed with costs. 

A. S. V. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON. 


Ramachandra TEI and another ... Petitioners* (Peirs.) 

Srinivasa Tantei and another ... Respondents (1st and 3rd 
respondents—Decree-holder 
and Purchaser) . 


Civil Procedure Code of 198—O. 21, R 89—Hindu Law—Joint family 
-Member of—Sale of share of, in execution—Right of anbther member 
to deposit amosmi and to apply to set aside sale. 


When the share of one of several brothers constituting a joint Hindu 
family is sold in execution, another brother can deposit under O. 21, R. 89, 
Civil Procedure Code, as a person holding an intesest in the property sold. 

Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the District Court of South Kanara. 
dated 12th December, 1925, and passed in C. M. A. No. 19 
of 1925 (R E. A. No. 183 of 1925, R. E. P. No. 1216 of 
1924 on the file of the Court of the District Munsif of Kunda- 
pur in O. S. No. 454 of 1924 on the file of Udipi District 
Munsif’s Court). 

B. Sttarama Rao for petitioners. 

K. Y. Addiga for respondents. 

The court delivered the following, 


JUDGMENT :—The question for determination is, whether, in 

a joint family, when the Share of one brother is sold in execution, 

another brother can deposit under O. 21, R. 89 of the Code 
ae eee eee 


Ne 








C. R. P. No. 1062 of 1926. « 25th November, 1927. 


The 
Cannanoie 
Municipal 

Council. 


v. 
Kunliyll 
Anandan. 
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ae of Civil Procedure, asa person holding an interest in the, É 
Upadya perty sold. Itis held in Rottala Runganadhan Cheity vx 
Suntieasn cat Ramasami Chetty (1) that every member ofan un 
Tantri. divided family has an interest in joint family property, that is 
to say, not the share-of each, but the whole corpus of the pro- 
perty. Then if such member prefers to pay another member’s 
debts rather than see the ancestral property pass to strangers 
(a transaction which may easily involve the family in discredit 
and inconvenience) there isho objection to his doing so. The 
petiton is allowed with cost® throughout; if petitioner pays 
the deposit within two weeks of receipt of this order, it may 
be accepted. 
A.S. V. Petition alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASA AIYANGAR. 


Sayyad Abdul Sathar ... Pettitoner* (1st accused in C. C. 
No. 38 of 1926 on the file of the 
Sub-divisional Magistrate oj 
: Véilore) . 

Indian Penal Code—S. 36—Offence wnder—Forcina er sarma Tar 

purpose of illic mtercourse—Element of—Necessity—S. 361—Enticwng— 

In re Taking—M eqninng—Taking of minor giri from her husband's house—W hat 
i canstitutes—Evidence necessary—Minor offence—Trial by Magistrate for 
—Facts disclosing major offence not iriable by him—Trial, if illegal —Inier- 
ference ts’ revision in case of. 

In the absence of any element of forcing or seducing for the purpose 
of illicit intercourse, ng offence under S. 366, Indian Penal Code, can be 
regarded®as possible. 

The trial by the Magistrate of an accused for a less serious offence 
when the facts digelose a more serious offence which is beyond his compe- 
tence is not illegal, and the High Court is not bound to interfere in revi- 
sion in such a case. 

Meaning ot “Enticing” and “taking in S. 361, Indian Penal Code. 

Where the evidence disclosed that, but for something which the accus- 
ed consented to do and did ultimately, a minor girl would not have left 
her husbahd’s house, or would not have been able to leave her husband’s house 
held that there was sufficient taking in law for the purposes of 5. 363, Indian 
Penal Code. 

From the facts that a minor girl was desparately calling for the 
accused to come and take her away from her husband’s house, and that 
she was soon after discovered to be with the accused or under his control, 








° Scr. R. C. No. 63 of 1927. , oth May, 1927. 
(Cri. R. P. No. 55 of 1927) 
1.* (1903) I L R 27 M 162. 
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it is open to a court of law to assume that he took her away from her 
husband within the meaning of Ss. 361 and 363, Indian Penal Code. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of Session of the North Arcot Division at Vellore 
in Criminal Appeal No. 47 of 1926, preferred against the judg- 
ment of the Court of the Sub-divisional First Class Magistrate 
of Vellore in C. C. No. 38 of 1926. 

V. L. Ethraj and A. S. Sivakatwinathan for petitioner. 

The Public Prosecutor for the Crown. 

The Court delivered the following 

JUDGMENT :—The petitioner in this Criminal Revision Case 
was convicted by the First Class Sub-divisional Magistrate of 
Vellore for the offence of kidnapping a girl efrom faw- 
ful guardianship under S. 363, Indian Penal Code. . In this 
petition I am not concerned with the 2nd accused who has been 
acquitted, on appeal, by the. Sessions Judge. In the appeal 
which was preferred by both the accused the learned Sessions 
Judge while confirming the conviction of the petitioner reduced 


Abdul 
Sathar, 
In se. 


the sentence with regard to him to rig6rous imprisonment.. 


for one year instead of two years. Mr. V. L. Ethiraj, the 
learned Counsel for the petitioner, took only two points before 
me. His first contention was that the facts of the case indi- 
cated an offence under S. 366, Indian Penal’ Code, an offence 
exclusively triable by the Court of Session. He therefore cdn- 
tended that the conviction of the accused by the First Class 
Magistrate for the smaller offence under S. 363 was illegal and 
should be set aside. The argument was that, if the facts charg- 
ed showed the commission of a more serious offence which was 
triable only by higher tribunal, the accused was entitled to be 
tried on the charge by that higher tribunal and that the Magis- 
trate had no right in spite of objection raised to grasp jurisdic- 
tion by seeking to try him for the smaller offence. It is possi- 
ble to agree with such a contention under special circumstances 
but in the present case I am not satisfied that the facts disclosed 
the commission of any offence under S. 366. To constitute an 
offence under that section it is necessary that the kidnapping 
should have been with intent that the girl kidnapped may be com- 
pelled, or knowing it to be likely that she will be compelled, to 
marry any person against hef will, or in order that she may be 
forced or seduced to illicit intercourse, or knowing it to be 
likely that she will bê forced or seduced to illicit intercourse. 
There is no question at all in this case of any ‘marriage. Though 
R—58 
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Abdul there is no doubt whatever that the kidnapping was or must 

pan have been with intent to Mave illicit intercourse, still there is 
nothing whatever to indicate that there was likely to be any 
forcing or seducing for the purpose of such illicit intercourse. 
In the absence.of any element of forcing ori seducing for the 
purpose of illicit intercourse, no offence under S. 366, Indian 
Penal Code, could be regarded as possible. I therefore reject 
the contention that there was in this case any reasonable ground 
for the First Class Magistrate who tried the case supposing 
that the offence, if any, comrhitted was an offence under S. 366, 
Indian Penal Code. : 

Even if it should be found that the Magistrate in this case 
tried the accused for an offence under a less serious section when 
really the offence fell under a more serious section which was 
beyond his competence, it has been held in Venkat- 
rayar v. Kodi Venkatorayar (1) that his proceedings are not 
illegal, and therefore this court is not bound to interfere in such 
cases. $ 

Si In any case there are not materials on which I can reason- 
ably come to the coħclusion that the Magistrate clutched the 
jurisdiction by intentionally ignoring the facts of aggravation 
as ‘was held by Venkatasubba Rao, J., in Setii Rangayya v. 
Somappa (2). , 

° The next point taken by the learned Counsel for the peti- 
tionerewas that taking all the facts actually proved, there was no 
legal evidence whatever of any taking or enticing by the 1st ac- 
cused of the girl $o as to constitute an offence under S. 301, 
Indidn Penal Code. There is no question in this case of any 
enticing, because on the facts, whatever might be held with re- 

. gard to the waking, I am satisfied there has been no enticing by 
the 1st accused. The expression “ enticing ” involves that, while 
the person kidnapped might have left the keeping of the lawful 
guardian willingly, still the state of mind that brought about 
that willingness must have been induced or brought about in 
some way by the accused. There is no such question in this 
case. Then, as regards taking, it has been conceded by the 
learned counsel for the petitioner that that expression in the 
section is not conned to mere physical taking. There is such 
a taking as is indicated in the common expression “If you will 
come along, I shall take you”. The expression “taking out of 
the keeping of the lawful guardian” must therefore signify some 


ee ol Le 
1, (1921) IL R45M2:41MLJ 3B. 2 (1924) ML WN. 
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act done by the accused which may be regarded as the proxi- 
mate cause of the person going out*of the keeping of the guar- 
dian, or, in other words, an act but for which the person would 
not have gone out of the keeping of the guardian as he of she 
did. The questién thus resolves itself into whether in this 
case there was sufficient legal evidence before the lower courts 
on which they were entitled to come to the conclusion on the 
facts which they did that the accused was really responsible for 
the girl, P. W. 4, going out of the keeping of her lawful guar- 
dian, her husband. It is found by the learned Judge in the 
Court of Appeal that it was the girl that was desperately anxious 
to leave her husband’s house and even threatened to commit 
suicide if she was not taken away from there. In fact, I find 
in one of the letters she is found to have written to the accfsed 
petitioner, she threatens that, if she was not taken away on that 
day, she would be a corpse on the following day. If a gir] 
should have been wound up to such a pitch of hatred of her hus- 
band and of his house or house-hold and she is found afterwards 
to have gone out of the keeping of her husband, her guardian, 
there must undoubtedly be clear and cogent evidence to show 
that she did not leave her husband’s house herself and that her 
leaving was in some manner caused or brought about by some- 
thing taht the accused did. After giving the matter my every 
careful and anxious consideration, I have come to the conclu- 
sion in this case that there is such evidence and that it ig not a 
case in which in any view I can say that there is no legal 
evidence whatever on which the lower courts-were not entitled 
to base their finding of fact. The chief point to be notedeis, if 
the girl was in a position to escape from the keeping of the 
guardian by herself without any aid or assistance, on the part 
of the accused, there was no necessity for her making such 
desperate appeals as she appears to have done in such exhibits 
as Ex. G and Ex. 2. These two letters on which an argu- 
ment seems to have been attempted to be founded on behalf of 
the petitioner-accused himself clearly show that at any rate ac- 
cording to her view she was absolutely helpless and unable to leave 
her husband’s custody unless something was done by the accused. 
To me it does not matter what it was that he was required to do. 
Undoubtedly what she wanted was that he Should come and 
take her away or that he should in some other way afford to her 
that protection or assistance or promise of either which would 
enable her to leave her husband’s guardianship. If, but for it, 
she should not‘have gone out and that was afférded finally by the 
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inaa accused, it cannot, if seems to me, be said that he was not the 
In ri. person that took her. In “this case there were the letters in 


which she was desperately calling for him to come and take her 
awat. There is the fact found that she was soon after dis- 
covered to be with the accused or under hid control, From 
these two facts it is legitimately open to a Court of Law to 
assume that he finally yielded to the solicitations and made it 
possible for her to get away. I fail to see any difference bet- 
ween such an inference of fact and an inference of theft or of 
receiving ‘stolen property in fhe case of a person discovered to 
be in possession of an article soon after it is stolen. I am there- 
fore unable to say that this is a case in which there is no legal 
evidence whatever for the finding arrived at by the lower 
coufts. Apart from that, however, I have no doubt whatever 
in my mind, having considered the whole of the evidence in the 
case, that the accused, though unwilling at first, finally yielded 
and provided the means of escape from the custody and guard- 
ianship of the husband. What those means were it is impossi- 
ble to say and in most cases it must be impossible to find exactly; 
but it seems to me that that is unnecessary. I am satisfied that 
but for something which he consented to do and did ultimately, 
she would not have left the husband’s house or would not have 
been able to leave her husband’s house. That is` sufficient 

e taking in law for*the purposes of S. 363, Indian Penal Code. 
It now remains for me only to refer to some of the cases cited 
by both sides in the course of the argument in this case and T 
shall do so briefly. j 


Indéhe case of Regina v. Fraser and Norman (3), Lord Chief 
Baron Pollock held, with reference to the contention before him, 
that for the purpose of unlawfully taking within the meaning of 
the English Statute it was necessary that taking must be by some 
active means such as assisting in the escape from the premises, 
that a mere persuading to meet at some place outside the father’s 
house would be sufficient taking within the intention of the 
Statute. 


In Reg v. Kipps (4), it was held that it was no answer to 
an indictment for taking away a girl under the age of 16 years 
to show that the girl alleged to be abducted went away voluntari- 
ly from her home“in consequence of the persuasions of the pri- 
soner to a place at some distance where she met the prisoner and 
Whence she went away with him without any reluctance. 


3. (1861) 8 Cox Erl. Cases 446. 4. (1850) 4 Cox. Crl. cases 167. 
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In Reg. v. Medows (5), Parke, B., and Coleridge, J., 
appear to have held that where the girl went away voluntarily 
with the prisoner having been met in the road and not going 
immediately- from her home, the case was not within the 
Statute. 


Justice Maule referring to Reg. v. Medows (5) in Reg. 
v. Kipps (4) observed that if the construction apparently 
put upon the Statute in Reg. v. Medows (5) be the right 
construction the Act can hardly ever be violated except in the 
case of children in arms. is 

In the case of The Queen v. Kumaraswame (6) Bittles- 
ton, J., apparently following the English precedents held that 
even the fact of the woman having been the tempter and the pri- 
soner being in the first instance reluctant to yield to her sOlicita- 
tions cannot render the case different from one in which the 
advances and solicitations are on the part of the man an1 the 
woman complies and willingly leaves her husband. 

On the whole as I have already observed, the real ques- 
tion for determination is merely whether the cause, whether we 
call it ultimate or proximate, of the woman leaving the husband 
was something done by the person who is accused of taking 
her away. . 

I am therefore satisfied that the judgment of the learned 
Sessions Judge in the court below was correct. I may also 
add that I am not sorry in the present case to have cofme to the 
conclusion that I have, in spite of the very subtle and persuasive 
arguments of the learned counsel for the “petitioner. 


The Criminal Revision Petition is therefore unsustainable 
and is dismissed. 


A. S. V. Petition dismissed 


4. (1850) 4 Cox. Url. Cases 167. 5. (1844) 1 Car. & Kir. 399. 
6. (1865) 2 M H C R 33b, 








Balaram 


Naktu, 
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PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner, 
Central Provinces]. 


e 
PRESENT :—VISCOUNT SUMNER, LORD ATKINSON, LorD 
SINHA, AND SIR JOHN WALLIS. 


Balaram and others ... Appellants* (Plifs.) 
v. 
Naktu and others ki ... Respondents (Defis.). 


Civil Procedure Code, 1908, S. 6—Benami purchase—Clatm for speci- 
fic performance—Promtse to convey property, not supported by any 
consideration. ‘ 

Certain property (a village situate in District Bhandara, Central Provin- 
cea) was put up for auction sale by the Collector in execution of a decree 
obtained by the*Zamindar against the sub-proprietors thereof for arrears of 
revenue, and on the 28th Oct., 1907, it was knocked down to the defendant for 
Rs. 3,810, of which Rs. 1,000 was paid at once and Rs. 2,810 on the 12th 
November, 1907. The sale was confirmed in due course on the 5th Decem- 
ber, 1907, and sale certificate issued to the defendant, who was put in pos- 
session by the Officer of the Court on the 5th June, 1908. 

The present suit was jnstituted by the plaintiff on the 27th October, 
1919, on the allegation that he was the real purchaser, that both the sums 
which made up the purchese money were found by him and that the defend- 
ant wes his agent in the matter of the purchase, and though iustructed to 
purchase the,property in his, is., the plaintiffs name, had purchased it in 
hig own, The plaintiff tilso alleged that before the balance of the purchase 
money, vis., Rs. 2,810, was paid by the defendant into Court, the defendant. 
wrote him”a letter, dated the 4th November, 1907, promising to convey the 
property to him whenever asked to do so. 

The defendant denfed plaintiffs allegations in toto, and the plaintiff 
failed to ‘establish the case set up in the plaint, namely, that the defendant 
had purchased the property in his own name and contrary to the directions 
given to him by the plaintiff. 

The basis of the plaintiffs case now being that the defendant’s name 
was entered in the sale certificate with his (że, the plaintiffs) consent, held, 
by the Privy Council (concurring with the Courts below) that this was 
tantamount to the purchase being benami, and the plaintiff was precluded by 
S. 66 of the Civil Procedure Code, 1908, from claiming the property on the 
ground that the defendant was not the real purchaser. 

With regard to the plaintiffs claim for specific performance of the 
agreement evidenced by the defendant’s alleged letter of 4th November, 1907, 
their Lordships of the Judicial Committee were inclined to agree with the 
Court of Appeal in India that the aforesaid letter was not a genuine docu- 
ment, and, in ony event, they held that the plaintiffs claim for specific per- 
formance failed, inasmuch as such promise as there was in the letter was 
rot Supported by any consideration. 


*P. C. Appeal No. Lof 1927, 19th January, 1928, 
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Appeal (No. 1 of 1927) from a judgment and decree of the 
Court of the Judicial Commissiontr, Central Provinces (Baker, 
J. C., and Hallifax, A. J. C.), dated the 14th November, 1923, 
reversing a judgment and decree of the Additional District 
Judge, Bhan dated the 29th April, 1922. 


The material facts of the case are given in their Lordships’ 
judgment, and are also briefly summarized below. The main 
questions for determination in this, appeal were: (1) Whether 
the suit was barred under S. 66 of the Code of Civil Pro- 
cedure, 1908; (2) whether a letter dated the 4th November, 
1907, was a forged document; and (3) whether the claim for 
specific performance based on the said letter was barred by 
limitation. 


Ön the 27th October: 1919; one Bhikha. instituted the suit’ 


giving rise to this appeal in the District Court of Bhandara 
against Naktu and his sons, the respondents herein. Bhikha 
died pending the suit, and was now represented by the appel- 
lants. In his plaint Bhikha alleged that he was the real pur- 
chaser of the village in suit and the first respondent was his 
benamidor, that he alone paid the whole of the purchase money; 
that by a letter dated the 4th November, 1907, and written by the 
first respondent to him the former had agreed to gonvey the 
village to him whenever he should ask for a conveyance, 
and the respondents were therefore bound to convey if tœ him. 
He therefore prayed for a declaration of his title to the village 
and a decree for possession of it; and, ig the alternative, he 
prayed for a decree for the specific performance of the con- 
tract to convey contained in the letter of the 4th November, 
1907. : 


The first respondent and his sons filed separate written 
statements. They denied that the first respondent was the 
benamidar of Bhikha or that the latter paid the purchase money. 
Their case was that the first respondent bought the village for 
himself and with his own money. They pleaded that, having 
regard to section 66 of the Code of Civil Procedure, 1908, the 
plaintiff could not maintain this suit ; and contended that the 
alleged letter of 4th November was a forgery, and that, in any 
case, the claim for specific performance based thereon could not 
be sustained under the said S. 66, and that such a claim was also 
barred by limitatioa. 


The following preliminary issue'was faised — 
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(1) In view of the provisions of S. 66 of the Code of Civil 
Procedure, is this suit not thaintainable ? 


Qn the 9th August, 1920, the Additional District Judge 
gave his decision. He held that it was useless to frame an issue 
as to whether Bhikha was the real purchaser at the sale, as he 
(Bhikha) was precluded by the said S. 66 from disputing that 
the first respondent was not the real purchaser. - He, however, 
held on the authority of the Privy Council decision in Vadivelu 
Mudaliar v. Peria Manicka Mudaltar (1) that the section did not 
bar Bhikha from basing his title on the alleged letter of 4th 
November, 1907, containing an agreement to convey. The 
learned Additional District Judge therefore framed further is- 
sues of which only the following are now material :— 


(1) “Did plaintiff pay to defendant sums of Rs. 1,000 
and Rs, 2,810 purchase money in connection with the Court sale 
of Mauza Chulod which took place on the 28th October, 1907 ? 

(2) Did defendant agree by letter, dated the 4th Novem- 
ber, 1907, to convey the property in suit to the plaintiff when- 
ever plaintiff should ask for it? 

(3) Is this letter a forgery ? 

. (4) Is plaintiff entitled to a decree for specific per- 
formance gn the basis of it? 

. (5) Are any of the reliefs claimed time-barred ? 

On the 29th April, 1922, the Additional District Judge deli- 
vered judgment in favour of the appellants and decreed the 
suit. He found the above-mentioned issues in favour of the 
appellants. 

The respondents thereupon appealed to the Court of the 
Judicial Commmsioner, which Court delivered judgment on 14th 
November, 1923. The learned Judicial Commissioners held 
that the fact that Bhikha borrowed the money that was paid for 
the village and handed it over to the first respondent for pay- 
ment might be taken as proved, though possibly a careful exa- 
mination of the evidence might disclose flaws in it. They, how- 
ever, held that the letter of 4th November, 1907, was not genuine 
and that Bhikha was precluded by the said S. 66 from basing 
any suit on the ground that Naktu was not the real purchaser. 
The learned Judicial Commissioners therefore allowed the 
appeal and passed a decree dismissing the appellants’ suit, with 
costs in both Courts. ` 


1. (1980) LR47IA 18:IL RAM 643:3MLJ1 (PO. 
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Against the said decree of the Court*of the Judicial Com- 
missione: the Appellants appealed*to His Majesty in Council. 

H. R. Abdul Majid for appellants. 

J. M. Parskh for respondents. . 

Their Lordships’ judgment was delivered by 

Lord Sinka :—This is an appeal from a judgment and 
decree of the Court of the Judicial Commissioner of the Central 
Provinces reversing a judgment and decree of the Court of the 
Additional District Judge of Bhandata in Suit No. 63 of 1921. 

The facts out of which the sait arose are as follows : 

Mauza Chulod in Perganna Kampta, District Bhandara, 
Central Provinces, was put up for auction sale by the Collector 
under a decree obtained by R. B. Indraraj Bhao, Zemindar >f 
Kampta, against see cola af Chiulad who had failed 
to pay him the revefiné cesses and malikana payable by them 
under the C. P. Land Revenue Act. On the 28th October, 
1907, it was knocked down to Naktu for Rs. 3,810, of which 
Rs. 1,000 was paid at once and Rs. 2,810 om the 12th November, 
1907. The sale was confirmed in due course on the 5th Decem- 
ber, 1907, and sale certificate issued to Nektu, who was put in 
possession by the Court Officer, on the 5th June, 1908. 

On the 27th October, 1919, i.e., just one day short of 12 
years after the auction sale, one Bhikha filed this suit, being 
suit No. 63 of 1921, in the District Court of Bhandara against 
Naktu and his sons, alleging that he was the real purchaser, that 
both the sums which made up the purchase money were found 
by him and that Naktu, his brother-in-law (sister’s husband), was 
his agent in the matter of the purchase, and though instructed 
to purchase the property in his, #.e., Bhikha’s name, had purchas- 
ed it in his own; also tha before the balance of the purchase 
money, viz., Rs. 2,810, was paid by him, Naktu wrote him a 
letter, dated the 4th November, 1907, promising to convey the 
property to him whenever asked to do so. 

Certain other events happened between the auction sale of 
Chulod and the institution of this suit, which it is necessary to 
state as they were relied upon by Bhikha as giving him a separate 
and independent cause of action. Some of the sub-proprietors 
of Chulod had mortgaged in 1902 their share of 9 annas 6 pies 
in the village Chulod, together with their rfght to cultivate Sir 
land comprising 87.94 acrés and Khudkast 13.28 acres to one 
Jagannath Marwari. The latter obtained a conditional decrte 
for foreclosure on that mortgage on the 13th December, 1906, 
for Rs. 4,319, 5 annas, 2 pies. This decrée was purchased by 


R—59 
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Bhikha on 22nd OctoBer, 1907, and the decree was made absolute 
on the 30th March, 1909. eThere were further proceedings in 
connection with the foreclosure between Bhikha and the mortga- 
gorse In the end it was held that Bhikha having himself become 
benami purchaser of 94 annas share in the village under. Indra- 
raj Bhao’s decree, the mortgage debt should be apportioned and 
the mortgagors held liable only for Rs. 1,787-2-2 payable in 
respect of the Sir lands of 87.94 acres which did not pass under 
the benami purchase. Ag the mortgagors defaulted in paying 
this latter sum, the foreclosure decree was made absolute. 


By his written statement in the present suit, Naktu denied’ 
that he purchased the village on behalf of or with the moneys 
advanced by Bhikha. He asserted that after obtaining posses- 
sion by virtue of his sale certificate he remained in possession of 
the village collecting the rents and paying all the outgoings in 
respect thereof. He denied the genuineness of the letter, dated 
the 4th November, 1907, and he further denied that Bhikha 
obtained any such title to a 94 annas share of the village by the 
foreclosure decree above mentioned as would entitle him to re- 
deem. As regards the Sir lands of 87.94 acres, he disclaimed 
any interest therein, and asserted that he was in no way respon- 
sible for the entry in the Settlement Records with regard thereto. 


In spite of the allegation in the plaint that Naktu had pur- 
“chased the village in his own name and contrary to the directions 
given to him by Bhikha, no evidence was adduced with regard 
thereto, and in the Trial Court (as well as in the Appellate Court) 
the basis of Bhikha’s case was that Naktu’s name was entered in 
the sdle certificate with his consent. This is tantamount to the 
purchase being benams, and both Courts held that Bhikha was 
precluded by §. 66 of the Code of Civil Procedure from claim- 


ing the property on the ground that Naktu was not the real pur- 
chaser. 


But he claimed specific performance of the agreement which 
he alleged was evidenced by the letter, dated the 4th November, 
1907. The Trial Court held that the letter was genuine and 
decreed specific performance on the basis thereof. The Appel- 
late Court came to the conclusion that-even if it was taken as 
proved that Bhikha borrowed the money that was paid for the 
village and handed it over to Naktu for payment, the letter, dated 
the 4th November, 1907, was not a genuine document even 
though Naktu had not gone into the wittiess box to deny his 
signature to that letter. 
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On a consideration of the whole evidence, their Lordships 
are unable to differ from the conclusion arrived at by the learned 
Judicial Commissioners. The only evidence in support of the 
authenticity of the letter is that of the two sons of Bhikha, who 
were extremely young at the time when the letter is said to have 
been received, and is altogether unconvincing. The Judicial 
Commissioners considered that the letter produced did not have 
the appearance of one that has been lying in a Pawar Patel’s 
house for 12 years, and the English date appearing on it is itself 
a ground for great suspicior. Nor is there any explanation 
suggested why, if such a letter had been in existence, Naktu was 
never called upon to execute a conveyance or deed of release in 
respect of the village. But the most unsatisfactory part of the 
case of the purchase having been made originally son behalf of 
Bhikha lies in the uncontradicted evidence on behalf of the de- 
fendant that ever since the date of the purchase he, Naktu, collect- 
ed the rents and paid the outgoings in respect of the viliage and 
appropriated the balance as his own profit. The Trial Court, 
while accepting this latter evidence, considered that Naktu had 
been allowed to enjoy for his own benefit the difference between 
the rental collections and the Land Revenue as a fair reraunera- 
tion for his services. This was not the plaintiffs’ case and the 
Appellate Court rightly rejected this inference and held,that it was 
impossible to believe that if Bhikha was the real purchaser he 
would have been willing to forgo the income of the whole village 
for an indefinite period, which extended in fact to 12 years short 
by one day. . 

Their Lordships have come to the conclusion that there is 
grave reason for doubting the genuineness of this letter and that 
in any event such promise as there is in it is not sypported by any 
consideration, and that the claim for specific performance, which 
was the only claim allowed by the Trial Court, was rightly held to 
fail by the Appellate Court. ; 

There remains only the last ground urged before this Board 
on the basis of such title as Bhikha obtained under the fore- 
closure decree against some of the shareholders in the village. 
This claim was not apparently pressed either before the Trial 
Court or the Appellate Court. Their Lorgships have however 
considered it on such materials as there are on the record and 
have come to the conclusion that under that foreclosure decree 
all that Bhikha obtained was what is called the ex-proprietary 
title of the 94 amnas shareholder to 87.94 acres of Sir land. 
The fact that his title to'the whole village as bemami purchaser 
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was asserted by the defendants and acquiesced in by them does 
not avail him to establish that title in this suit even with regard 
to the 94 annas share or to base any claim for redemption on 
such title. 

‘In the result this appeal fails and their Lordships will hum- 
bly advise His Majesty that it should be dismissed with costs. 

Solicitors for appellants : Francis and Harker. 

Solicitors for TESPOnJERE = T. L. Wilson and Co. 
K.J.R. Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. | 


“Bresent -_-VISCOUNT SUMNER, LORD SINHA, SIR JOHN 
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Ma Saw Kin and others sis Appellants* (Defts.) 
s Un 
Maung Tun Aung Gyaw wg Respondent (Pi). 


Burmese Buddhist LaweDivorce—Desertion by husband for the requisite 
period—Ipso facto dissolution of the marriage tie. 

Provisions of the Burmese Law dealing, with such a serious matter as 
the severance of the marriage tie must be „strictly construed and fully 
enue with. f f 

i wai e, whether on the correct interprelauón of S. 17 of the Book 
of ugye, when the busband or wife has left the hame, the 'aarriage 
is automatically put an end to by the fact of the husband’s omitting to 
send the wife anything for three years or one year, as the case may be, or 
whether, there must be some further act of volition showing an intention 
to determine the marriage relation, such as remarriage or a suit for divorce. 
The Judicial Committee left the question open, observing, at the same time, 
that it only arose under the express terms of the section where there had 
been desertion on the one side or the other and failure on the part of the 
husband to provide the wifé with any maintenance for the specified period. 
“Unless both conditions are satisfied, the text gives the wife no right to 
remarry, and the marriage tie must be considered as subsisting”. 


Appeal (No. 25 of 1926) from a judgment and decree of 
the High Court, Rangoon (Young and Brown, JJ.), dated the 
23rd January, 1925, reversing a decree of the District Court 
of Thayetmyo, dated the 20th August, 1923. 

The material facts of the case are given in the judgment 
of the Judicial Committee. 

° De Gruyther, K. C., and Ratkes for ap ellants. 

Pritt, K. C., and Roskell for respondent. 


Seco = Se SSF eS Lee 
* P, Ç. Appeal No. 25 of 1926. 21st November, 1927. 
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The judgment of their Lordships was delivered by 
e 


Sir John Wallis :—This is an appeal from a decree of the 
High Court at Rangoon reversing a decree of the District Court 
of Thayetmyo. The suit was brought by the plaintiff, Maung 
Tun Aung, claiming as heir of his deceased wife, Ma Thet 
Shay, against the three defendants, her sister and her sister's 
husband, Ma Saw Kin and Maung Shein, and Maung Aung Pe, 
his son by his deceased wife, for a»partition of the properties 
inherited by the sisters Ma Thet'Shay and Ma Saw Kin from 
their father U Hle, and also of properties acquired by the joint 
exertions of the plaintiff, his deceased wife and her sister Ma 
Saw Kin, the first defendant. 


The defendants pleaded that the plaintiff and his wife avere 
divorced in or about Tabaung, 1277 (March, 1916), and that 
the plaintiff was not entitled to any share in the property of U 
Hle, his deceased wife’s father. They also denied that any 
property had been acquired by the joint exertions of the plain- 
tiff, his wife and the first defendant, or that they were in pos- 
session of any properties to which he was entitled. Issues were 
then settled, the first issue being: ‘‘ Was the plaintiff divorced 
from Ma Thet Shay, as alleged by the defendants?” Subse- 
quently the defendants were allowed to amend their pleadings 
by inserting the following plea: “In the alternative, these de. 
fendants plead that the plaintiff having deserted Ma Thet Shay 
for over three years and contracted a second marriage, thé parties 
had thereby become divorced.” 


An additional issue was framed on this amendment: “Was 
there a desertion as alleged in the written statements on or about 
Tabaung, 1277, and does such desertion operate as a divorce?” 


On the first issue the defendants gave evidence of a divorce 
by mutual consent, but this evidence was disbelieved both by the 
District Judge and the High Court, so that there are concurrent 
findings that there was no divorce by mutual consent. On the 
additional issue as to the alleged desertion by the husband in 
March, 1916, and its operating as a divorce, the District Judge 
did not find that there had been any actual desertion by the 
husband, as it was clearly proved that the separate living was 
against his will, but he held with reference to certain decisions of 
the Burmese Courts that the plaintiffs conduct having, as he 
found, justified his wife in living apart from him, their. separa- 
tion for three years might be treated as desertion for. that period 
by the husband, and accompanied as it was by his openly liviag 
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with his junior wife, Ma Ngwe Yon might be treated as having 
dissolved the marriage. 

On appeal the learned Judges of the High Court, whilst 
agreeing with the Trial Judge that there had been no divorce by 
mutual consent, held that the desertion, if any, was by the wife 
and not by the husband, and that on the facts proved there had 
been no divorce. 

As to the plea that the parties had become divorced by reason 
of the plaintiff's having deserted his wife for over three years 
and taken another wife, their Lordships have come to the conclu- 
sion that the finding of the High Court, in which they concur, 
that there was no desertion by the husband, amounts to a finding 
for the plaintiff on the additional issue, and is sufficient to dispose 
of tHe appeal, as the appellants have failed to prove the grounds 
of divorce on which they went to trial, and cannot now be aflow- 
ed to set up a fresh case. 

According to the ruling of their Lordships in Mah Nhtn 
Bwin v. U Schwe Gone (1), the Burmese law in this and similar 
questions is to be determined by the Manugye or Damathat of 
the Laws of Menoo’ with such assistance as may be derived 
where necessary from the other Damathats. As regards the 
question of divorce, there have been considerable differences of 
judicial apinion in Burma both as to the proper interpretation 
of the texts themsélves and as to whether some of them should 
not*be considered obsolete. Thus the question whether either 
party has a right to divorce without fault of the other on giving 
up all share in the joint property in accordance with Manugye 
XII, » 3, has given rise to conflicting decisions, which are cited 
in the case of Ma Hmon v. Maung Tin Kauk (2). 

' In the present case their Lorships are only concerned with 
the question of divorce as grounded on desertion, which is dealt 
with in Manugye V, ss. 14—17. Ss. 14—16, which may or 
may not be obsolete, deal with the right of the wife to remarry in 
case of the husband’s absenting himself for purposes of trade 
or in search of knowledge, or on military service. In the first 
two cases the wife’s right to remarry only arises where the hus- 
band, in addition to being absent for the period mentioned, has 
failed during that time to send her letters and presents. If he 
has, the texts-give ‘her no right to remarry. The present case 
is governed by the next s. 17, which has the following caption: 

e “The law when a husband and wife having no affection for each other 
separate.” , 9 

1. LRA IA IM: LR Al C8 :27ML J4 (PO, 
(1914) TL RIR. 722, 
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The material part of the section is as follows:— <> 

“ Any husband and wife living togefher, if the husband, saying he does 
not wish her for a wife, shall have left the house,-and for three years shall 
not have given her one leaf of vegetables or one stick of firewood,eat the 
expiration of three years, let each have the right to take another wife and 
husband, If the wife not having affection for the husband, shall Ueave 
the house and where they were living together, and, if during one year he 
does not give her one leaf of vegetables or one stick of firewood, let each 
have the right of taking another husband or wife ; they shall not claim each 
other as husband and wife; “let them have*the right to separate and marry 
again”.* 6 7 

The section goes on to provide that if the wife remarries 
without waiting for the three years, or if the husband remarries 
without waiting for the one year, the party so wrongfully re- 
marrying is to forfeit all the joint property of the figst marriage, 

“and if (the person in fault) comes to the house of the other, the person 
not in fault may turn (the other) out, but not accuse each other of taking 
a paramour or seducing husband or wife”. 

In their Lordships’ Opinion, provisions of this kind dealing 
with such a serious matter as the severance of the marriage tie 
must be strictly construed and fully complied with. There has 
been much difference of opinion in Burma, and two Full Benches 
of the High Court have arrived at opposite conclusions, on the 
question whether, when the husband or wife has left the home, 
the marriage is put an end to by the fact of ‘the husband’s omits 
ting to send the wife anything for three years or one year, as the 
case may be, or whether there must be some further act of voli- 
tion showing an intention to determine the, marriage, relation, 
such as remarriage or a suit for divorce. 7 

Their Lordships express no opinion on that question, be- 
cause it only arises under the terms of the sectign where there 
has been desertion on the one side or the other and failure on 
the part of the husband to provide the wife with any mainten- 





* There are apparently two clerical errors in this passage. S. 17 of 
the Book of Manugye is as follows :— 

“Any husband and wife living together, if the husband saying he 
does not wish her for a wife, shall have left the house, and for three years 
shall not have given her one leaf of vegetables or one stick of firewood, at 
the expiration of three years let each have the right to take another wife 
or husband If the wife not having affection for*the husband, shall leave 
the house where they were living together, and if during one year he does 
not give her one leaf of vegetables or one stick of firewood, let each have 
the right of taking another husband and wife. They shall not claim each 
other as husband and wife Let them have ae Tight to separate :and 
marry again” —X. J. R. 
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P.C. ance for the specified*period. Unless both conditions are satis- 
hed, the text gives the wife ne right to remarry, and the marriage 





Ma Saw Ki . ha 
* CT tie must be considered as subsisting. 
Maung ea . 
Tan Aung În the present case the plaintiff was married to Ma Thet 
yaw. 


sti Shay in 1887, and, as observed by one of the learned Judges, 
ir Jobs lived with her more or less amicably until the year 1916, a 

` period of nearly thirty years. By that time marital relations 
between the parties had ceased for some years, and the plain- 
tiff had taken a jumor wife, for whom he provided a separate 
residence, whilst continuing to reside with the senior wife. 
Prior to 1916, when the divorce by mutual consent was said 
to have taken place, there were quarrels between the husband 
and wife. Ma Thet Shay and her sister Ma Saw Kin, the 
first tefendant, who had inherited considerable property from 
their father, in which their husbands were entitled to share, 
lived with their husbands at 171, Main Road until, in conse- 
quence of an evil omen, they all moved to No. 17. Not long 
afterwards Ma Thet Shay and her sister went to live in another 
house, leaving the plaintiff in No. 17, but they continued to send 
him his food until 1918, when it was stopped. He then began 
to live openly with the junior wife, to whom he had long been 
married. 


As Ma Thet Shay had inherited considerable property from 
her father, and was then in an advanced stage of tuberculosis, 
of which disease she died in 1922, it was obviously the plaintift’s 
interest to resist a divorce which might affect his rights of inheri- 
tance in his wife’s estate. In these circumstances he appears tu 
have acquiesced in his exclusion from his wife’s house, to the 
extent of not suing for restitution of conjugal rights, or himseli 

: suing for diforce, but the evidence shows that he always 
repudiated the notion that there had been any divorce, and that 
he continued to make unsuctessful efforts to communicete with 
his wife until she died. 

In these circumstances their Lordships agree with the learned 
Judges, of the High Court that the effect of the evidence is that 
there was only a living apart by mutual consent, or, if there 
was desertion at all, it was desertion by Ma Thet Shay. That 
is not the case set up here. : 


e` For these reasons their Lordships agree with the learned 
Judges of the High Court that the defendants have failed to 
prove that the plaintiff was divorced from Ma Thet Shay, and 
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are of opinion that the appeal should Kt dismissed with costs, 

and they will humbly advise His Majesty accordingly. 
Solicitors for appellants : Sanderson, Lee & Co. 


Solicitors for respondent : Holmes, Sow & Pott. ° 
K. J.R. Appeal dismissed. 

Reporter's Note :—Ax regards the divergence of judicial opinion on 
this subject, see Ma Nyun Ma Saw Aye v. Mawng Son Thein, I L R 5 Ran. 
537 (F B), where the case-law is collected. The decision of Robinson, 
C J., and Maung Kin, J., in Civil Miscellaneous Appeal No. 8 of 192i, 
Maung Shwe Sa v. Ma Mo, cited a pp. 540, 551 of Ma Nywn Ma saa 
Aye v. Mawng San Them, I L R 5 Ran, 537 (F B), has recently been 
reported; see 105 Indian Cases 269. 

It may be remarked that the case of U Twn Aung Gya: v. Ma Saw 
Kin (Civil First: Appeal No. 192 of 1923), to which reference was made 
by Brown, J., in Ma Nywa Ma Saw Aye v. Mowng San Thein, BL RS 
Ran., 537 (F B), was taken on appeal to the Privy Co and the judg- 
ment of the High Court upheld, (vide the above report).—K, J. R. 
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[On appeal from the High Court of Judicature at Calcutta. | 
PRESENT :—VISCOUNT SUMNER, LORD ATKINSON, Lorp 


SINHA, AND Sme Jonn WALLIS. 
Puran Chand Nahatta Appellani* ( Deft.) 
v. 
Monmotho Nath Mukerjee, since deceased, j ‘ 
and others Respondents (RIS) 


Indion Registration Act, 1908, S. 35—" Persons executing the document” 
—Meaning of—Conveyance executed by one attorney ond admission of 
execution before Registrar by another attorney—Validity of registration. 

The word ‘executing’ in the expression “persons executing ‘the docu- 
ment” (in S. 35 of the Indian Registration Act) does not mean and mean 
only “actually signing”. A document is executed, when those who take 
benefits and obligations under it have put or have caused to be put their 
names to it. Personal signature is not required, and another person, duly 
authorized, may, by writing the name of the party executing, bring about 
his valid execution, and put him under the obligations involved. Hence 
the words “person executing” in the Registration Act cannot be read 
merely as “person signing”. They mean something more, namely the per- 
son, who by a valid execution enters into obligation under the instrument. 
When the appearance referred to (in S. 35 of the Registration Act) is 
for the purpose of admitting the execution already accomplished, there is 
nothing to prevent the executing person appearing either in person or by 
any authorized and competent „attorney in order to make a valid admission. 


One Brojo Nath Sircar, executed a conveyance on 2nd September, . 


1890, which was registered on 9th May, 1891. For some reason the con- 


*P. C. Appeal No. 104 of 1925, s 5th December, 1927. 
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veyance was signed on beb&lf of Brojo Nath Sircar by Joy Krishna Bose, 
purporting to act undet a power ef attorney, dated the 20th June, 1889. 
This power of attorney was not now forthcoming. When the conveyance 
came to be registered, Brojo Nath Sircar again acted by an attorney, nut 
Joy Krishna Bose, but another person (namely, one Bepinbihari Banerji). 
It was now objected that under Ss. 34 and 35 and other sections of the 
Registration Act, the conveyance was not validly registered, inasmuch 
as only Joy Krishna Bose, the person whose hand signed the conveyance, 
could appear as one of the persons executing it and that the appearance and 
admission by the second attorngy (Bepinbihari Banerji), or, indeed, of 
Brojo Nath -Sircar himself, would not suffice for a valid admission of 


execution of the conveyance before fhe Registrar. Held, overruling these 


contentions, that the registration of the conveyance was valid. The exe- 
cution of the conveyance on the part of Brojo Nath Sircar was validly 
acknowledged before the Registrar by Bepinbihari Banerji, and. therefore 
the non-production of the power of attorney held by the first attorney (Joy 
Krishn# Bose) ewas immaterial, since the admission of Brojo Nath Sircar 
(acting through Bepinbihari Banerji) that he was bound by the deed, as 
executed, covered both the signature and the power of attorney to sign. 


Appeal (No. 104 of 1925) from a judgment and order of 


‘the High Court, Calcutta (Sir Lancelot Sanderson, C. J., and 


Rankin, J.), in its Appellate Jurisdiction, dated the 13th Febru- 
ary, 1925, reversing arf order of the same High Court (Ghose, 
J.), dated the 17th March, 1924, in its Ordinary Original Civil 
Jurisdiction. 

The material facts of the case appear from their Lord- 
ships’ judgment. The case in the Court below is reported in 
Monmotko Nath Mukerjee v. Puran:Chand Nahatia (1). 

The main objection raised by the defendant-appellant to 
the plaintiffs’ title was that the conveyance, dated the 2nd Sept., 
1890, uħder which the plaintiffs-respondents derived their title 
to the premises, was inoperative to pass title for want of due 
registration in «accordance with the Indian Registration Act, 
III of 1877. 

Mr. Justice Ghose accepted this objection, agreeing with 
the finding of the Official Referee, but on appeal the learned 
Chief Justice, Sir Lancelot Sanderson, and Mr. Justice Rankin 
rejected the objection of the defendant-appellant, and held that 
the plaintiffs had made out a good title to the premises. Hence 
this appeal by the defendant to His Majesty in Council. 

With regard to the registration of the conveyance in ques- 
tion, the admitted facts may be shortly stated as follows:— 

On the 12th September, 1888, the Registrar of the High 


Court held a public sale by auction of the property in dispute, 
E ae SE ee ee 
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and the father of the plaintiffs-respondents purchased it, and in 
pursuance of an order of the Hith Court a conveyance, dated 
the 2nd September, 1890, was executed. ' 

The executants of the sale deed were Upendra Nath Bose 
and Brojo Nath Sircar, trustees under the settlement of Hari 
Mohan Sircar. On behalf of the said Brojo Nath Sircar, the 
deed was “signed, sealed and delivered at Calcutta this 8th day 
of September, 1890, by Joy Krishna Bose as the duly constitut- 
ed attorney for and as the act and deed of the within-named 
Brojo Nath Sircar under a powêr, dated the 20th June, 1889, in 
the presence of Surendra Chandra Ghose, articled clerk to Babu 
Woomesh Chandra Banerji”. : F 

The deed of sale was presented for registration by Radha 
Nath Sircar on the 20th September, 1890, at.the Calcutta 
Registry Office. It may be observed that no point arose in the 
case in connection with the validity of the presentation. for 
registration, wide the judgment of Sanderson, C. J., in Mon- 
motho Nath Mukerjee v. Puran Chand Nahatia (1). 

The following endorsement by the Registrar shows the admis- 
sion of the execution of the deed on behalf of Brojo Nath Sircar: 
: “Execution was also admitted this the sixth day of May, 1891, at the 
Calcutta Registry Office by Bepin Bihari Banerji, son of Umesh Chunder 
Banerji of Calcutta, solicitor, personally known to me as attorney for Brojo 
Nath Sircar, under power authenticated by me on the 2nd day*of May, 1891, 
and recorded as No. 373 for 18917. i R 

The Registrar duly registered the deed of sale and the plain: 
tiffs-respondents obtained possession of the premises in dispute. 
and had been in possession thereof ever since as absolute owners 
The defendant objected that no title passed under thee convey- 
ance, dated the 2nd September, 1890, because the deed was not 
registered in accordance with the provisions of the Registration 
Act, by or on behalf of Brojo Nath Sircar. It was contended 
that the deed was executed on behalf of Brojo Nath Sircar by his 
attorney, Joy Krishna Bose, on the 8th September, 1890, and that 
the execution of the deed was admitted before the Registrar on 
the 6th May, 1891, by another attorney of Brojo Nath Sircar, 
namely, Bepin Bihari Banerji, and not by the attorney, Joy 
Krishna Bose, and that therefore the registration of the deéd was 
contrary to the provisions of the Registration Act. 

Mr. Justice Ghose upheld the defenddnt’s objection, conclu- 
ding his judgment in the* following words :— a 

“It is the actual executants of the document who are requir@d to 
appear and the law npwhere requires for the purposes of registration the 
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appearance of persons on behalf of whom a document purports to have 
been executed. This view is supperted by the cases of Muhammad Ewas 
v. Brij Lall (2) and Kesko Deo v. Hari Das (3). It follows, therefore, that 
executiqgn of the document in question not having been admitted by the 
actual executant, namely, Joy Krishna Bose, the Registrar of Assurances 
had no jurisdiction to register the document.” 


The Appellate Court (Sanderson, C. J., and Rankin, j.). : 


took the contrary view. 


The learned Chief Justice, Sir Lancelot Sanderson, summed 
up in the following words:— , 

“In the first place, I am not prepared to hold that Brojo Nath Sir- 
car was not a person executing the document w'ihin the meonng ot S 35 
of the Registration Act, as was contended by the learned counsel ior the 
defendant. 

“tn the second place, I am prepared to hold and do hold that if 
Brojo Nath Sircar had appeared personally before the Registrar and had 
admitted the execution of the deed by his duly constituted attoraey, Joy 
Krishna Bose, that would have been a sufficient compliance with the provi- 
sions of the Act. | 

“If that be so, and if the appearance of Brojo Nath Sircar to admit the 
execution would have been sufficient, it was, in my judgment, competent 
to Brojo Nath Sircar to authorize some person to appear on his behalf 
before the Registrar and to admit the execution, as he undoubtedly did”. 


Mr. Justice Rankin in the course of his judgment said as 
follows:—-. 

e “In my judgment, applying the language of the Statute to the parti- 
cular type of case before us, the correct view is that the man whose name 
has been put to the document as evidencing his assent thereto, is the 
executant for the purpose of the section I have quoted from. That 
seems to me to follow very plainly from S. 35. ...........65- 

“In my judgment the attack upon the title which has been made in the 
present case, if allowed for a moment, would upset registered titles through- 
out the whole of India. It seems to me that the endeavour to read 
the dicta, which have been cited to us, into the Registration Act, for the 
purpose of showing that an admission or denial is a matter which has 
nothing to do with the party really affected, cannot be sustained”. 


De Gruyther, K. C., and Kyffi for appellant. 
Lowndes, K. C., and Dube for respondents. 


Their Lordships’ judgment was delivered by 

Viscount Sumner :—This appeal arises in a vendor’s suit 
for specific performance of a contract, dated the 20th Febru- 
ary, 1920, for the sale of a house, ‘No. 13, Marsden Street, 
Cakutta. The appellant defended the suit on the ground that 
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he could not be required to accept the fitle offered to him, 
because (a) the house was included in an outstanding and en- 
forceable mortgage, dated the 27th March, 1886, which consti- 
tuted a blot on the title, and (b) because, partly by reason of 
the vendors’ failure to produce a certain power of attorney, 
which ought to have been produced, and partly because the 
person, who appeared before the Registrar to acknowledge the 
execution of the conveyance with which the vendor’s title be- 
gan, did not satisfy the requirements of the Registration Act, 
the title offered was incomplete. eGhose, J., upheld his objec- 
tion,. but his judgment was reversed by the High Court of 
Calcutta on appeal. - 


The facts are these. On the 29th April, 1853, Hari 
Mohon Sircar executed a family deed of trust of gundry epro- 
perties, which included the house in question. In 1879 his 
grandson, Brojo Nath Sircar, was a trustee. On the 19th 
May, 1879, a suit was brought against the trustees for the con- 
struction of this deed, for the ascertainment of the respective 
rights of the parties interested thereunder, and for directions 
as to the administration of the trust. ° 


By a decree, dated the 31st August, 1885, it was declared 
inter ala that Radha Nath Sircar, another grandson and one of 
the beneficiaries, was entitled to a one-sixth share of the surplus 
income of properties which included No 13, Marsden street 
and after other declarations and directions it was ordered thar 
the trustees should retain their costs of suit out of the trust pro- 
perties. Thereupon, and while further proceedings in the suit 
were still pending, Radha Nath Sircar mortgaged his one-sixth 
share on the 27th March, 1886. This is the outstanding mort- 
gage in question. On 10th March, 1887, a further order was 
made in the suit for sale of No. 13, Marsden Street, and other 
properties, in order to raise the money for payment of the trus- 
tees’ costs payable under the decree of 31st August, 1885. The 
sale was duly held and the house was bought by the father of 
the present respondents, the vendors to the appellant. Pursuant 
to the order of the Court the trustees, Upendra Nath Bose and 
Brojo Nath Sircar, executed a conveyance accordingly on the 
2nd September, 1890, which was registered on the 2nd* May, 
a i a GG a E gg TER E 





Note* :—The statement in their Lordships’ judgment that the convey- 
ance was registered on the 2nd May, 1891, is not accurate. .The 2nd Magy 
is the date on which the power-of-attorney in favour of Bepin Bihari Banerji 
was authenticated by the Registrar, and the conveyance in question was not 
registered till the 9th May, 1891, when the certifidate of registration was 
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1891. For some re&son the conveyance was signed on behalf of 
Brojo Nath Sircar by Joy Krishna Bose, purporting to act under 
a power of attorney dated 30th* June, 1889. This is the docu- 
ment which is not forthcoming. When the conveyance came to 
be registered, Brojo Nath Sircar again acted by an attorney, not 
Joy Krishna Bose, but another person. The objection taken is 
that only Joy Krishna Bose, the person whose hand signed the 
conveyance, could appear as one of the persons executing it so 
as to make the registration valid, and that the appearance and 
admission by the second attomney, or, indeed, of Brojo Nath Sir- 
car himself, would not suffice for a valid admission of execution 
of the conveyance before the Registrar. Accordingly, under the 
Indian Registration Act, 1877,+ Ss. 34 and 35 and other sections, 
the gonveyance was not validly registered. It is evident that, 
if the execution of the conveyance on the part of Brojo Nath 
Sircar was validly acknowledged before the Registrar, the non- 
production of the power of attorney held by Joy Krishna Bose 
is immaterial, since the admission of Brojo Nath Sircar that he 
was bound by the deed, as executed, would cover both the sig- 
nature and the power of attorney to sign. 


In their Lordships’ opinion these objections fail. Radha 
Nath Sircar could only mortgage such interest as he took under 
the deed as declared by a competent Court and the interest 


„declared ° in the interim decree of 1885 was subject to further 


orders and directions to be given by the Court in further pro- 
ceedings in the same suit to provide for payment of the costs of 
the suit itself. The mortgagee therefore took subject to the 
sale, which was subsequently ordered, and the mortgage cannot 
prevail against the conveyance of 1890 or encumber the title to 
the house conveyed. The principle laid down in Chatterput 
Singh v. Maharaj Bahadur (4) applies equally to the suit now 
in question as to the case of a suit for administration of the 
estate of a deceased person, which was the matter then before 
their Lordships. No reasonable ground for distinguishing it 
has been pointed out. 

By S. 35 of the Registration Act registration is directed 
when certain persons have appeared, have been duly identified, 








endorsed thereon, (vide the report of the case in Monmotho Nath Mukerjêé 
v. Puran Chand Nakatia, (1925) 29 C W N 53, at pp. 542 & 548 and 
Ss. 60, 61 of the Registration Act.—K. J. R. 
© *The 3th June is obviously a slip for the 20th June—K J. R 
{See now the Indian Registration Act, 1908 (Ac# XVI of 1908). —K. J. R 
4. (1%8)LR2IAI1:ILR2C1®:18MLJ 123 (PO. 
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and have admitted the execution of the document propounded, Pe. 
and the necessary persons are “the fersons executing the docu- Puram Chand 
ment.” The appellant contends that in these words “ executing” Nahata 


T. 
means and means only “actually signing.” Their Lordships tan- Monette 
not accept this. A document is executed, when those who take Makerjeo. 
benefits and obligations under it have put or have caused to be 
put their names to it. Personal signature is not required, and 
another person, duly authorised, may, by writing the name of 
the party executing, bring about his valid execution, and put him 
under the obligations involved. Hence the words “person exe- 
cuting” in the Act, cannot be read merely as “person signing.” 
They mean something more, namely the person, who by a valid 
execution enters into obligation under the instrument. When 
the appearance referred to is for the puspose of adqnittingethe 
execution already accomplished, there is nothing to prevent the 
executing person appearing either in person or by any authoris- 
ed and competent attorney in order to mak: a valid admission. 
Their Lordships have failed to find in the scheme of the Act, 
anything repugnant to this construction. Any other would 
involve risk of confusion and might even defeat the statutory 
procedure by multiplying the persons, who have to be traced ard 
induced to attend, either by themselves or by some representative. 

Their Lordships will accordingly humbly advise His, Majesty 
that the decree appealed from should be affirmed and that this. 
appeal ought to be dismissed with costs. 

Solicitors for appellant : Downing, Middleton & Lewis. 
Solicitor for respondents : H. S. L. Polak. 


K. J. R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI AND MR. 
JUSTICE SRINIVASA AIYANGAR. 
Chockalingam alias Appasami Mudaliar ... Appellant* (Pitf.) 
v. 
Duraiswami alias Rathnasabapathi Mudaliar 
and others ’ ... Respondents (Defendants 
Nos. 1, 2,4 to 7,9 to 11 and 
legal representatives of the 
decease? 11th defendant). 
Croll Procedure Code, S.°13—Trust—Trustee—Tille to office of— tau 
Dectsion of Pondicherry Couri as to—Res judicata in British Indian Courts 40 
—Trust properties situate exclusively in British India and trusts to be‘per-  Duraiswemi. 
A. S. No. 115 of 1923. ° 4th May, 1927, 


Viscuant 
Sumner. 
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Tinga formed wholly there—Trust properties situate mostly in French Territory 
and most of the irusts to be performed there—Charities to be performed 
Daralswami, there and in British India tnseparable—Effect—Distinctton—S 13, if extends 
to defendants—Cowrt of competent furisdiction— ‘Matter directly adjudicated 
npon” in the section—Meaning of —Ismues decided by Foreign Court—If res 
judicata in British Indta—Trustee—Power of appotniment of steccessor— 
Exerctse of-—Vahkdtiy—Conditions—A ppomiment of successor “at the time 
of his deatk'\—Power of, given to a trustee—Meaning and effect—Tronsfer 
inter vivos of trusteeship—Validity—Revocation of tramsfer—Express powcr 
of—Absence in deed of transfer of—Effect—Power of revocation if implied 
even in such a caose—Trusiee with power of appotntmeni—Imposition of fur- 
ther limitations im exercise of poder by—Validity—Undue influence—Cessa- 
tion of —Osvus of proof—Prior deed fownd to have been procured by undue 
tnflaence—Subdsequent deed in favowr of same person—Continuance of mflu- 
ence—Presvmption of. 

Where the properties of a trust are all situate in British India and the 
trusts are alf to be performed in British India, the decision of the Pondi-9 
cherry Court that the 1st defendant was the validly appointed trustee of 
the trust and was as such entitled to the office as against the plaintiff, 
the rival claimant to the office, is not the decision of a court of competent 
jurisdiction within the meaning of S. 13 of Civil Procedure Code of 1908 and 
does not operate as res judicata in a subsequent suit between the parties in 
a British Indian Court in regard to the same question. But where all the 
items of trust property except a very small item are situate in French Terri- 
tory, most of the charities to be performed under the trust are also in French 
territory, and the part of the charities to be performed within British India 
is not sepgrable from the rest of the trust, the Pondicherry Court is a court 

of jurisdiction competent to adjudicate upon the title to the office of 
trugtee of the trust and the right to administer the trust, and its decision 
will opêrate as res judicata in a subsequent suit in a British Indian Court 
between the parties and raising the same question. 

Per Srimivasa Aiyongar, J. :—The expression “court of competent 
jurisdiction” in S. 13 of Civil Procedure Code should, for purposes, of 
actions relating to the recovery of the office of trusteeship, be held to be the 
court of what may be called the domicile of the trust. 


S. 13 of Civil Procedure Code is not confined in its application to plain- 
tiffs suing on foreign judgments. A defendant is equally entitled under the 
section to nonstit the plaintiff on the basis of a foreign judgment. 


Under S. 13 of Civil Procedure Code, every issue decided by the foreign 
court is not binding on the British Indian court. The expression “matter 
directly adjudicated upon’ in the section should be held to include the right 
set up by the plaintiff limited only to the particular relief granted or refused. 

Per Ksmaraswami Sasiri, J. :—Powers of nomination given to trustees 
to appoint successor% should be executed bona fide in the interests of the 
trust and not to secure a personal advantage. This rule applies a fortiori 
to cases of religious or charitable trusts 


Where the instrument of trust authorizes the to appoint a succes- 
sor “at the time of his death”, the trustee has no power to make an absolute 
irrevocable transfer of the trust during his lifetime. A deed of transfer 
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tier vivos will not be valid except on proof that the trustee making the trans- 
fer was under a reasonable apprehension of death. If, owing to illness, old 
age, absence from India or other causes, the trustee is not able to act, the 
obvious remedy is by application to the court to appoint a trustee. Sych a 
power cannot be arrogated by the trustee. 

A decd of transfer of the trusteeship executed by a trustee authorized 
to appoint a successor “at the time of his death” must, even in the absence 
of a clause reserving an express power of revocation, be held to be subject 
to such a power. 

Per Srinivasa Atyangar, J. —Semble—K trustee authorised to appoint 
1 successor “at the imme of his death” has power to appoint one even during 
his lifetime if the appointment is made dona fide ın furtherance of the 
objects of the trust. He may do so if, from illness, age, or other infirmity, 
he becomes really incapable of satisfactorily carrying on the management of 
the trust. The expression “at the tume of his death” should, in such a 
case, be regarded merely as indicating that the appointment shguld be Made 
having regard to all the circumstances at the end of his life, or at the time 
when there is reasonable apprehension of early termination of life. 

In the case of public trusts, a power of appointment should, unless there 
is something to the contrary in the instrument of trust itself, be regarded as 
a power to be exercised at or about the tume when the appointment is to 
take effect having regard to the state of things then, and therefore any 
appointment so called previously made must be heldeto be in its very nature 
revocable, 

Quaere : Whether ıt is open to a trustee appointing a successor under 
a power of appointment to lay further limitations on the exercise of the 
power. 4 SANA 

Per Kumoraswomi Sastri, J. :—Where a deed executed in June, 1913, 
by M in favour of the Ist defendant is proved to have been executed unter 
influence, the onus would be heavy on the ist defendant to show that ano- 
ther deed executed by M in his favour in March, 1914, was not executed 
while M was subject to the same influence; in other words, that, on ths date 
of the subsequent deed, the influence which led to the execution of the 
prior deed was entirely absent. 

Per Srinivasa Aivongar, J. :—The determination of the question of 
burden of proof in such cases depends largely on the circumstances and the 
facts of each particular case, or, for instance, the occasion for the exercise 
of undue influence, the nature of the influence, etc. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cuddalore in Original Suit No. 69 of 1920. 

K. Bhashyam Aiyangar, V. K. Srinivasa Aiyangar and 
A. K. Ramachandra Aiyar for appellant. 

S. Varadachartar, S. Doraiswams Asyar and V. Thiagarajan 
for respondent. > š 

The Court delivered the following 

JUDGMENTS :—Kumaraswami Sastri, J. :—This appeal arises 
out of a suit filed by the plaintiff claiming to be the trustee of 
the three endowments which are referred to ih the plaint as the. 
ROL | 
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Chidambaram, Mailam and Alapakkam charities, for a decla- 


: ration that he has been legally and validly appointed trustee by 


Murugayya Mudaliar, the previous trustee, for recovery of pos- 
session of the properties mentioned in the plaint and situate in 
British India, for costs and further relief. 

The plaintiff is the son-in-law of the last trustee Murugayya 
Mudaliar while the 1st defendant is his brother’s son. The 1st 
defendant claims that he is the properly constituted trustee. 
There is no dispute that Murugayya Mudaliar was the last 
trustee and that he executed Exhibits I and II appointing the Ist 
defendant as trustee and revoked the appointment by Exhibits 
H and H-1 appointing the plaintiff as trustee. The Subordi- 
nate Judge was of opinion that Exhibit I is invalid but that 
Exifibit II és valid and binding and that both by virtue of Exhibit 
H and by virtue of certain proceedings in the Pondicherry Court 
the appointment of the Ist defendant is valid and is not defeated 
by the subsequent wills, Exhibits H and H-1, in favour of the 
plaintiff. Hence the appeal. 

There is no dispute about the relationship as set out in the 
geneclogical table arinexed to the plaint from which it appears 
that Pichya Mudaliar the propositus had two sons, Thoppai 
Muthia Mudaliar and Thoppai Sabapathi Mudaliar, that Thoppai 
Muthia »Mudaliar had three sons, Ananda Thandavarvya 

*Mudaliar, Ayyasami Mudaliar and Periyasami Mudaliar; that 
Ananda Thandavaroya Mudaliar had three sons, Murugayya 
Mudaliar, Velayutha Mudaliar and Nataraja Mudaliar, and that 
Velayutha Mudakar’s son is Rathnasabapathi Mudaliar, the ist 
defertdant . 

The three charities were founded under the three deeds, 
Exhibits A, B and C. The first Exhibit A is dated the 15th 
of January, 1862, and is executed by Thoppai Muthia Mudaliar 
and Thoppai Sabapathi Mudaliar and his three sons. It refers 
to what is known as the Chidambaram charities. The charities 
were ali to be performed in British India and the lands endowed 
were all situate in British India. As regards devolution the 
material portion of the document runs as follows:— 

“The said donors further stated that the management of the said 
Nanja and Punja lands and the said sum of Rs. 2,000 ghall be with the 
said Ayyasami Mudaliar, one of them, that he shall keep the sum with him 
and pay interest thereon at 10 per cent, kind out of the interest and out of 
fhe income of the said nanja and punja lands, after deducting the sircar 
kist, shall be conducting the charities of the, said Thoppai Mudaliar’s 
chatram and the charjties of the said temple for ever so long as the sun 
and the moon last. that after his life time, the persons appointed by him 


t 
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shall conduct the aforesaid charities as aforesaid and that they shall in 
future have no manner of right, title ow interest in the said lands and 
Rupees two thousand”. 

Exhibit B which relates to what is known as the Mailam ehari- 
ties is dated the 19th of April, 1867, and is executed by Thoppai 
Muthia Mudaliar, Thoppai Sabapathi Mudaliar, and Thoppai 
Muthia Mudaliar’s son Ananda Thandavaroya Mudaliar. This 
deed endowed properties both in Pondicherry and British India 
and relates to the performance of the charities in British India 
and Pondicherry.The deed constitutes Ayyasami Mudaliar as the 
first trustee and gives him power to appoint a person after his 
lifetime. The third deed’ Exhibit C which relates to what is 
known as the Alapakkam charities is dated the 24th of January, 
1874, and is executed by Ananda Thandavaroya Mudaliar, and 
Ayyasami Mudaliar is constituted as the trustee and*the devolu- 
tion is on the male heirs of Ayyasami Mudaliar: There is no 
power of appointment given. 


‘The correct translation as regards the power of devolution 
given in the first two documents is thus given by the Subordi- 
nate Judge in his judgment : è 
“that he himself should at the time of his death appoint a person to ad- 
minister the said charities after his death” 

Exhibit I is dated the 29th of June, 1913, and it purports 
to be an agreement regarding the administration of the dharmam. 
It is executed by Murugayya Mudaliar in favour of Rathna- 
sabapathy .Mudaliar, the 1st defendant. After reciting that 
Thoppai Muthia Mudaliar the grandfather endowed properties 
for dharmam and that his son Ayyasami Mi:daliar conducted 
the dharmam and appointed the executant Murugayya Mudaliar 
to administer the dharmam which he has been conducting, it 
goes on to state : ° 

“Since in order that the said dharmams may be conducted regularly and 
for ever, it is absolutely necessary that they should be conducted by the des- 
cendants of Muthia Mudaliar who instituted the dharmams originally the 
following agreement has been entered into by us: 

For the reasons aforesaid the said Murugayya Mudaliar appoints his 
younger brother’s son, Rathnasabepathi Mudaliar, for conducting the said 
dharmam after his (Murngayya Mudaliar’s) lifetime. 

Further he appoints the said Rathnasabapathi Mudaliar to administer 
the dharmam relating to the chatram also which the said Ananda Thandava- 
roya Mudaliar has constructed in Alapakkam in Cuddalore taluk in British 
territory”. g 

Exhibit II which is dated the 6th of March, 1914 is exectft- 
ed by Murugayyaè Mudaliar in favour of Rathnasapathy 
Mudaliar. It begins as follows : ? 
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“As some particulats have not been recited in detail in the agreement 
in the matter of the administratiqn of charities which has already been exe- 
cuted on the 29th June, 1913, as between these persons, the present agree- 
ment in the matter of the administration of charities has been executed.” 
Then it gives the history of the three charities and the names 
of the successive trustees and states that the executant Muruge 
ayya Mudaliar was conducting the charities according to the 
trust constituted. Then it goes on as follows : 

“As considering that I am now advanced in age the following agree- 
ment has been executed as between us in order to ensure the proper per- 
formance of the charities in future. For the aforesaid reasons, I, the afore- 
said Murugayya Mudaliar, do hereby declare that I have appointed Rathna- 
sabapathy Mudaliar alias Duraiswami Mudaliar, one of the sons of my 
junior brother Ananda Velayuda Mudaliar, in order to perform the said 
charitjes properly in future as heretofore and that I have hereby transferred 
to the said R&thnasabapathy Mudaliar all the privileges and powers vested 
in me by my junior paternal uncle, the said Ayyasami Mnudaliar, so far as 
the aforesaid administration of the charities is concerned 

The said Rathnasabapathy Mudaliar alias Duraiswami has also consent- 
ed to administer the said charities. f 
However, I, the said Murugayya Mudaliar, reserve to myself the -power 
to give during my lifetitne, whenever necessary, my advice to the said 
Mudaliar alias Duraiswami in the matter of the administra- 
tion wot the said charities ”. 

I mgy state here that this clause about advice does not 
amean much as there is nothing to compel Rathnasabapathy 
Mudaliar alias Duraiswami Mudaliar to accept the advice and 
act up to it. Exhibit II was impugned by the plaintiff as a 
forgery. It appears from the proceedings in the Pondicherry 
Court, a.copy of the judgment in which has been filed as Ex. 
IV, that a suit was filed in Pondicherry against Murugayya 
Mudaliar by Rathnasabapathy Mudaliar for possession of the 
deeds relating to the charity and for possession.of the charity 
properties.in Pondicherry on the ground that Rathnasabapathy 
Mudaliar was. the only constituted trustee, and that the genui- 
neness of Exhibit II was impeached by Murugayya Mudaliar, as 
also the validity of the appointment of Rathnasabapathy 
Mudaliar. An issue was directed by the Pondicherry Court 
as regards the genuineness of the document and two. experts 
were examined. Murugayya Mudaliar did not let in any evi- 
dence and remainell ex parte when this question was tried and 
the French Court. found Exhibit If to be genuine. .He then 
appeared and raised the question as to the right of the defend- 
ant to get possession of the documents selating to the trust. 
The first court held that Exhibit IT did not empower Murug- 
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ayya Mudaliar to appoint the 1st defendant as trustee so as to 
give a present right for the recovery of deeds and property but 
the appellate court reversed the decision. Murugayya Mudaliar 
died during the pendency of the proceedings in appeal and the 
present plaintiff was brought on record. The Subordinate 
Judge finds Exhibit II to be genuine both on the evidence and 
because of the decision of the Pondicherry Court. 


It has been argued by the appellant that it is improvable 
that Exhibit II would have been executed by Murugayya 


Mudaliar as it appears there were proceedings in the French . 


Court for partition which resulted in seals being put on the 
house of Murugayya Mudaliar, that the feelings between the 
parties were strained, that the deed of partition executed short- 
ly before contains no indication that Murugayya Mudaliar was 
going to divest himself of the management, that it is extremely 
unlikely that Exhibit II would have been executed shortly after 
the partition, that Exhibit II is not registered in any form that 
required Murugayya Mudaliar’s presence and assent and that 
there is difference in signatures. I confess that there is con- 
siderable force in the argument of the appellant, but Murugayya 
Mudaliar did not contest the genuineness of Ex. II, which 
was found by a competent court in Pondicherry to be gefuine. 
I do not think there are sufficient grounds for reversing the 
view of the Subordinate Judge as to Exhibit II. After Ex. 4] 
was executed, Murugayya Mudaliar cancelled the appointment 
under Ex. II first by the will Ex. F and then by another will 
Exhibit G appointing different persons as trustees and lastly bv 
Exhibits H and H-(1) in favour of the plaintiff his somin-liw. 
There is no dispute as to the genuineness of Exs. H and H-1 
and the question is whether Exhibits H and H-(1) give the plain- 
tiff a right as against the first defendant who was constituted 
trustee under Exhibits I and II. : 


So far as the Alapakkam charities constituted by Exhibit C 
are concerned, it is clear that Ayyasami Mudaliar had no power 
of appointment given to him. The deed expressly states that 
the trusteeship after the lifetime of Ayyasami Mudaliar is to 
descend to his male heirs, and Murugayya Mudaliar has left two 
sons, Subramania Mudaliar and Kunchithapada Mudaliar. As 
regards this charity neither the plaintiff nor the 1st defendant 
has any right. 


It is argued that Murugayya Mudaliar prescribed for a 
trustee involving powers of nomination and. that although „the 
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original deed did nof give him the power he is entitled to 
nominate, and reliance is plated on Armasami Piai v. Rama- 
krishna Mudaliar (1). There is nothing in the evidence or in 
the conduct of Murugayya Mudaliar to show that he prescribed 
for any such power as regards the Alapakkam charities. The 
mere fact that he executed Exhibits I and II and H and H-(1). 
would not show that he prescribed for any such power. 


It is argued by Mr. Bhashyam that the plaintiff is under 
the will of Murugayya Mudaliar entitled to get the properties 


_ from the defendants although it may be his duty to hand them 


over to Murugayya Mudaliar’s sons. I do not think that hav- 
ing regard to the present suit which is one in ejectment any 
relief can be given to the plaintiff unless he proves his own title. 
The infirmity of the 1st defendant is no ground for giving any 
relief to the plaintiff. It will always be open to persons who 
are really entitled to sue the defendants and get possession if 
they establish their claim. 


As regards the other two charities, two questions arise, the 
first as to the validity ef Exhibits I and II and the second as to 
the force of the judgment of the Pondicherry Court. I have 
already referred to the suit filed in the Pondicherry Court by 
the 1st defendant against Murugayya Mudaliar. As regards 
Exhibit I, the Subordinate Judge finds that it is invalid as it 
was obtained under coercion and undue influence. 


The facts which led up to Exhibit I and which are not 
disputed before us are shortly these. Prior to the execution of 
Exhibit? I, Murugayya Mudaliar and the 1st defendant were 
members of an undivided family. Disputes arose owing to 
Murugayya Mudaliar wanting to marry his daughter to the 
plaintiff and the Ist defendant wanted to prevent the marriage 
and get a partition of the properties. The 1st defendant filed a 
suit in Pondicherry claiming a partition and during the absence 
of Murugayya Mudaliar in Chidambaram he got the house 
of Murugayya Mudaliar sealed. Then there was some media- 
tion and Exhibit I was executed the day before the seals were 
removed. The Subordinate Judge believes the evidence that 
Murugayya Mudaliar did not freely and voluntarily execute 
Exhibit I, bud did so on pressure and to get the seals removed. 
He believes the plaintiff's 2nd and 3rd witnesses who state that 


the 1st defendant wanted Murugayya Mudaliar to execute 
Ste cee ee ee SOR an a AN 
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Exhibit I, before he asked the seals to be removed. I agree 
with the Subordinate Judge in thifking that Exhibit I is invalid. 
The law is clear that in cases of powers of nomination given 
to trustees to appoint successors, they should be executed bona 
fide in the interests of the trust and not to secure a personal 
advantage. This is the law even as regards ordinary powers 
and I think it applies a fortiori to cases of religious or charitable 
trusts, where elements of personal gain or advantage should 
find no place in the appointment, the benefit to the institution 
being the sole consideration. ° 
As regards Exhibit II it was executed on the 6th of March, 
1914. The deed of partition Exhibit III is dated the 23rd of 
February, 1914. The evidence of the plaintiff's 2nd and 3rd 
witnesses whom the Subordinate Judge believes shows that at 
the time Exhibit I was executed the Ist defendant wanted an 
immediate transfer of the trust to himself and that Exhibits 1 
and II and the partition deed were really parts of one transac- 
. tion. In fact Exhibit II begins by stating that as some parti- 
culars have not been recited in detail in Exhibit I, the present 
agreement was executed to supply the tletails which were not 
mentioned in Exhibit I. If Exhibit II is treated-as a ratifica- 
tion of Exhibit I, it is clear that, Exhibit I being absolutely 
void as being a fraud on power having regard to the circum- 
stances under which it was executed, ExBibit II would be in- 
valid as a ratification of Exhibit I. There can be ng question 
that a void transaction cannot be ratified. Mr. Varadachari 
argues however that Exhibit II could be taken as a fresh 
appointment. Having regard to the facts of the casepI doubt 
whether Exhibit II can be treated as a fresh appointment where, 
on the face of it, it states that it was executed to supply certain 
omissions in Exhibit I. But even if it is taken to be a fresh 
appointment, the onus is heavily on the Ist defendant to show 
that on the date on which Exhibit II was executed, the influences 
which led to the creation of Exhibit I were entirely absent and 
that Exhibit II was uninfluenced by any considerations except 
the good of the trust. I need only refer to 23 Hals., S. 53, 
In re Wright : Hegan v. Bloor (2), Zopharm v. 
Duke of Portland (3) and Humphrey v. Davies (4). Exhibit 
TI purports to be an immediate transfet of the right to the 
office, and, as I have pointed out, the power to advise gives no 
effective control to Murugayya as the power is merely advigory. 
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It is clear from the deed constituting the Mailam and Chidam- 
baram trusts that the devolutién of trusteeship is not te be here- 
ditary in the line of the founders but by successive appointments 
and sono question arises as to the transfer by one trustee to the 
next in the line of succession. 


It has been held that a trustee is not entitled to transfer 
such a trust in his lifetime. In Narayana v. Ranga (5), 
Muthuswami Aiyar and Shephard, JJ., held that the transfer 
of a religious office was invalid except possibly in the case of 
transferees in succession. The learned Judges observe 

“According to general principles, a religious office cannot, prima 
facie, be made the subject of alienation. The succession to such an office 
is governed in the first instance, by the will of the founder, and, in the 
absence of direg evidence on that point, by usage of the particular insti- 
tution from which the founder's will may be inferred. A religious office 
appears to us to stand with reference to alienability on a different footing 
from private property”. 


After referring to Kuppa v. Doraiswami (6), the learned 
Judges observe : 

“Unless the alienee ib the sole heir, the alienor might be under the 
temptation to make the office the subject of bargain and thereby defeat 
the intention of the founder. * * * * * We are not prepared to dis- 
sent from the dictum above quoted and to hold that in the absence of 
special usage, °an alienatiqn would be valid if made in favour of any person 
otHtr than the sole immediate heir”. 

I may algo refer to Sennayan v. Stnnappon (7) where it was 
held that renunciation of a non-hereditary religious office is 
invalid even though it is to the next heir of the releasor and 
Rajam Bhattar v. Singarammal (8). I have already set out 
the terms of the deeds constituting the trust to show the nature 
of the power of*appointment conferred. It seems to me to be 
clear from the wording that what was contemplated was that 
the testator should reserve to himself the power of making the 
appointment till the time of his death. I find it difficult to 
construe the words as giving him the power to make the appoint- 
ment so as to divest himself during his lifetime of the power of 
management. It should be remembered that this is a case of 
charitable trust, and having regard to the interests of the insti- 
tution it is difficult tosstrain the words in the deeds constituting 
the trust so as to give the trustee absolute irrevocable power to 
transfer the trust during his life time and to make such transfers 
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irrevocable unless the deed of transfer Ytself reserves the right 
of revoking it. Where power is given to appoint a trustee “at 
the time of his death”, there should, to make any appointment 
valid, where it is by deed ster vivos to take effect at once, be 
proof that there were circumstances showing that the person 
making the appointment had a reasonable apprehension of death 
and it is always subject to the condition that if the trustee mak- 
ing the appointment recovers the transfer is not to operate. The 
obvious intention of the author of the trust is to authorise the 
appointment of a successor andenot to authorise an abdication. 
If owing to illness, old age, absence from India or other cause 
the trustee is not able to act, the obvious remedy is by applica- 
tion to court to appoint a trustee. Such a power cannot be 
arrogated by the trustee. Otherwise a trustee can befpre his 
death appoint another person, under the plea that he is unable or 
unwilling to perform his duties. There is nothing except the 
recital in the deed of appointment that the trustee was in appre- 
hension of death or was physically unable to carry out the trust. 
Cases have been referred to where in English Law a power of 
appointment if executed by a deed inter givos is irrevocable un- 
less the deed itself reserves the power of revocation. In the 
case of religious trusts, where the deed constituting the trust 
clearly expresses an intention that the appointment should be 
made only at the testator’s decease, the trustee cannot give the 
go by to it by executing it without putting a revocable clause. 
Though the deed inter vivos to take effect after his death may 
satisfy the requirements, such a deed must always be subject to 
the controlling clause in the deed of trust dnd, even though the 
express power of revocation is not reserved, I would, having re- 
gard to the terms of the trust deed, hold that it is subject to 
revocation. It is clear that the appointment ofethe 1st defend- 
ant has been revoked by the will in favour of plaintiff. 

The next question is as to the effect of the proceedings in 
the Pondicherry Court rendering any contentions in this suit 
res judicata. 

As regards the Chidambaram charities I think it is clear 
that the Pondicherry Court had no jurisdiction in the matter, as 
the properties are all situate in British India and the trusts are 
all to be performed in British India. The action in the Pondi- 
cherry Court was merely an action in personam against the trus- 
tee to deliver up the documents of title and for purposes of that 
adjudication it b e necessary to see whether the appoint- 
ment of the plainti was valid. In Companhta de Mocambique 
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v. British South Africa Company (9), Wright, J., after referr- 
ing to the authorities observe? as follows : 

“The proper conclusion appears to be that, speaking generally, and 
subject to qualifications depending on personal obligations, it is a general 
principle of jurisdiction, that title to land is to be directly determined, not 
merely according to the laws of the country where the land is situate, but 
by the courts of that country, and this conclusion is in accordance with the 
rule ordinarily adopted by the jurisprudence’of other countrics (see Story’s 
Conflict of Laws, Ss. 551-555). It does not in any way involve a denial of 
jurisdiction to give relief in persoham, or against property in this country, 
in any case where title to the foreig» land is not directly involved or can 


be proved as a fact by the judgment of a competent court in the foreign 
country.” 


Story in his Conflict of Laws states the law as follows in 
Art. 551: 


“fh respett to immoveable property every attempt of any foreign 
tribunal to found a jurisdiction over it must, from the very nature of the 
case, be utterly nugatory, and its decree must be for ever incapable of exe- 
cution in rem.” 

In Art. 591, the law is thus summarised: 


“If the matter in controversy is land, or other immoveable property, 
the judgment pronounced im the forwm rei sitae is held to be of universal 
obligation, as to all the matters of right and title which it professes to 
decide in relation thereto. This results from the very nature of the case; 


for no” other court can have a competent jurisdiction to enquire into or : 


settle such right or title. By the general consent of nations therefore in 
cases of immoveables, the judgment of the forum rei sitae is held absolute- 
ly conglusive gig a Aa seated On the other hand, a judgment in any foreign 
country, touching such immoveables, will be held of no obligation. 

In Boyse v. Cojclough (10), it was held that Irish courts 
had no jurisdiction over immoveable properties in England and 
that any declaration as to the validity or invalidity of any will 
by Courts in Ireland cannot so far as it relates to lands in 
England be tredted as a bar to a suit. ' 


Dicey in his Conflict of Laws thus states the rule as regards 
immoveable property as follows : 

“All rights over, or in relation to, an immoveable (land) are (sub- 
ject to the exceptions thereinafter mentioned) governed by the law of the 
country where the immovyeable is situate ex situs”. 


It is unnecessary to consider the exceptions as they do not touch 
the present case. 

The question ag to the jurisdiction of foreign courts to 
deal with the subject matter in British, India before the principle 
of res judicata can be applied is also considered in Maqbul 

9. LR (1892) 2 Q B D 358 at p. 366. ' 
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Fatima v. Amir Hasan Khan (11), which decision was con- 
firmed by their Lordships of thé Privy Council in Mussammat 
Magbul Fatima v. Amir Hasan Khan (12). I may also refer 
to the judgment of Abdur Rahim, O. C. J., in Shtyali Subraya 
Chetty v. Calve Subraya Chettiar (13), where the learned 
Judge has considered the question of jurisdiction of French 
Courts over properties situate in British India so as to constitute 
any adjudication in Pondicherry Court res judicata, and I am 
in entire agreement with the views of the Officiating Chief 
Justice. I do not think the detision of the Pondicherry Court 
renders the question as regards the Chidambaram trust res 
judicata. 

As regards the Mailam trust the case stands’ on a different 
footing. A number of properties comprised in, the tmist are 
within the jurisdiction of the Pondicherry Court. The trusts 


to be performed are the annual feeding of Brahmins in Mela- ` 


chalam, Tindivanam taluk (British territory), Ubhayam in the 
Skanda Shashti festival in the temple in Pondicherry (French 
territory), expenses in connection with the lighting of another 
temple in Pondicherry (French territory} and the maintaining of 
a chattram in Pondicherry (French territory). It is clear that 
with the exception of the annual feeding of Brahmins in Mela- 
chalam, all the other trusts are to be performed in Pondicherry. 
The parties to the Pondicherry litigation were residents of Pondi- 
cherry and it cannot be said that the Pondicherry Court had no 
jurisdiction to adjudicate upon the question as regard? the Mai- 
lam charities. It is impossible to separate the trust relating to the 
property in British India from the trust rélating to property in 
Pondicherry or to appoint two trustees, for the courts in Pondi- 
cherry would be bound by their own decision and would not re- 
cognise another trustee appointed in British India to perform the 
trusts in so far as they are in Pondicherry. This is not a case 
where it can be said that the Pondicherry Court had no jurisdic- 
tion to decide the question in controversy in so far as it related to 
the performance of the major portion of the trust or the right to 
be in possession and management of the properties, as the trust 
property is situate in Pondicherry. This case is therefore clearly 
distinguishable from the Chidambaram charity. If it were pos- 
sible to separate the charities in so far as they relate to properties 
in British India from the charities in Pondicherry and to give 


effect to the deed of trust by constituting plaintiff as trustee of the 
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portion of the property situate in British India, 1 would do so, but 
that is, having regard to the terms of the trust which make no 
separate appropriation of the incomes of the trust property to 
the particular charities named, obviously impossible. I am not 
prepared to hold that the decision of the Pondicherry Court is 
not a sufficient ground for our upholding the claim of the Ist 
defendant. 

In the result I allow the appeal in so far as it relates to 
what is described in the plaint as Chidambaram charity and de- 
clare that the plaintiff is the person entitled to be the trustee and 
to be in possession and management of the properties appertain- 
ing to that trust, and the defendants or such of them as are in 
possession will deliver the property to the plaintiff. 

As regards the Alapakkam and Mailam charities the piain- 


' tiffs suit will be dismissed. 


As regards costs as neither party has succeeded in all his 
contentions, I think the proper order will be to direct cach party 
to bear his costs throughout. 

Srinivasa Aiyangas, J. :—Questions of great difficulty and 
considerable legal interest have been raised and argued in the 
course of the discussion of this appeal. By the courtesy of 
my learned prother I have had the advantage of perusing before- 
hand the judgment jast delivered by him and I should not have 
deemed if necessary to write a separate judgment were it not 
that I felt persuaded that it might be useful to restate some of 
the propositions from a slightly different standpoint. 

The appeal was argued on both sides with considerable 
learning, by Mr. Bhashyam for the appellants strenuously and 
by Mr. Varadaghariar for respondents with great clearness and 
cogency. The appellant before us was the plaintiff in the suit 
from which it has arisen. The suit has been dismissed in its 
entirety by the learned Subordinate Judge. The claim relates 
to the office of trusteeship in respect of three charities which 
have been respectively called in the course of the argument the 
Chidambaram, the Mailam and the Alapakkam charities. In 
the judgment of my Lord just delivered, the genesis and history 
of the charities and other particulars regarding the same have 
been set out and I dg not think it necessary to re-capitulate the 
same. The plaintiff-appellant has clatmed the office of trustee- 
ship in respect of all these charities. That claim necessarily 
involves the denial of the claim set up by the 1st defendant to 
the office of trusteeshép in respect of the same charities. The 
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plaintiff’s claim to the office is based on afi appointment by the 
late Murugiah Mudaliar. On sucle a claim the question with 
regard to the trusteeship of what are called the Alapakkam 
charities may easily be disposed of. As the plaintiff clairs on 
the basis of an appointment by Murugiah Mudaliar, the ques- 
tion arises whether Murugiah had himself any such power of 
appointment. Exhibit C is the instrument of trust relating 
to the Alapakkam charities. The said deed is purported to 
be executed in favour of Ayyasami Mtidaliar, the trustee appoint- 
ed therein, and the provision in itor succession to the office of 
trusteeship is : 


“that the said dharmam shal} after the lifetime of yourself be 
administered by your heirs.” 
e 


e 

It must be observed that the plaintiff does not claim under the 
original deed of trust or the scheme of succession provided there- 
by but under and by virtue of appointment by Murugiah. It 
has been argued that Murugiah had acquired by prescription a 
right to appoint his successor, because in and by the will of Ayya- 
sami he gave such a power of appointment. It is difficult to 
see how Ayyasami was entitled, contrary to the terms of the 
deed of trust, to grant such power or prescribe a different line or 
mode of succession. There is no evidence worth the name or 
any materials on which such acquisition of power contrary to or 
different from the original deed of trust can be inferred. The 
bare fact is that Murugiah purported to appoint a succes$or and 
from that alone the inference of a completed acquisition of right 
by prescription cannot be held to be proper. “It must be remem- 
bered that Murugiah was in the line of male heirs of Ayfasami 
and by the mere fact of his having excluded his brothers from 
the office of trusteeship he could be regarded only as having pres- 
cribed for sole trusteeship. If the acquisition, by prescription. 
of such right to appoint, should be recognised on such slender 
material, nothing would be easier than to frustrate the provisions 
in the deeds of endowments and to change the scheme for succes- 
sion in the office of trusteeship. I agree therefore that Muru- 
giah had no power to appoint his successor. The plaintiff's claim 
in respect of the Alapakkam charities thus fails. 


As the plaintiffs title in respect of the Alapakkam charities 
has had thus to be negatived it is unnecessary to discuss the claim 
of the 1st defendant with regard to the same. The plainteff 
who seeks the recovgry of the properties relating to the endow- 
ment having failed to make out his title, it isuinnecessary to make 
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any pronouncement With regard to the Ist defendant’s title in this 
case. e 


e As regards what are called the Chidambaram and Mailam 
charities, Murugiah at first during his lifetime appointed by 
Exhibit I the 1st defendant to be trustee in his place after his 
own life-time. It has been found by the lower Court that Ex. 1 
was brought about by undue influence and that therefore the 
appointment thereunder could not be regarded as valid. That 
finding has not been challenged before us. But the 1st defend- 
and also claims to have been appointed under Exhibit II. That 
appointment was one to take effect even during the lifetime of 
Murugiah himself. This document Exhibit II has been impeach- 
ed as a forgery. The lower court has found the document to 
be genuine. I am not satisfied that it is a forgery. There is 
no indication in the terms of the document that it is not a genuine 
document. It may also be observed that if the 1st defendant 
was fabricating a document by which he was to be appointed a 
trustee, it is very unlikely that he would have inserted a provi- 
sion therein reserving to Murugiah the appointer powers of super- 
vision over the manAgement of the charities during the lifetime 
of Murugiah. The learned vakil for the appellant argued 
strenuously and at great length that, having regard to the finding 
that Exhibit I was brought into existence by undue influence, the 
eburden of proving’that the appointment under Exhibit IT was at a 
time when the undue influence had ceased was heavily on the 
defendant. The determination of the question of burden of 
proof in such cases depends largely on the circumstances and the 
facts of each particular case. The occasion for the exercise of 
undue influence, the nature of the influence and several other 
matters would have to be taken into consideration in determin- 
ing whether at a subsequent period or point of time the undue 
influence should be regarded as having continucd or ceased. 
But having regard to the fact that the marriage was over and 
that the partition between the parties had also been completed 
and carried out, there is no reason whatever to supposc that the 
undue influence which was brought to bear when Exhibit 1 was 
executed, lasted or continued until the execution of Exhibit II. 
On my finding that even if the burden of proof snould be held 
to be on the Ist defendant affirmatively to establish that the un- 
due influence, which was operative when Exhibit I was executed, 
must have ceased some considerable time before the execution of 
Exhibit II, it seems to me unnecessary to refer to or discuss the 
cases cited on the gyestion of burden of proof. 
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At one stage of the case I was impressed by the argument 
regarding the genuineness of Exhibit®II by reason of the absence 
of any reference to it in Exhibit K and other documents. But 
it has been pointed out that Exhibit K was subsequent to the 1st 
defendant’s suit in the French Court and there can be no doubt 
that after the institution of that suit by the 1st defendant Muru- 
giah must have made up his mind to impeach Exhibit II. There 
is therefore no force in that argument. 


I am not persuaded that the figding of the lower court with 
regard to the genuineness of Exhibit II is incorrect. Soon after 
the execution of Exhibit II it was that the 1st defendant filed 
an action in the French Court against Murugiah for the recovery 
of the office of trusteeship on the ground that he has been vglid- 
ly appointed trustee by Murugiah and also for the fecovery of 
the key and the documents relating to the charity properties, and 
it was thereupon that Murugiah purported by Exhibit K and the 
succeeding wills made by him, to revoke the appointment. Ult- 
mately the French Court of Appeal held in favour of the Ist 
defendant that he had been properly appointed trustee by Muru- 
giah and that he was entitled to the office of trusteeship and the 
management of the charities. For the defendant this adjudica- 
tion is relied upon as operating by way of res judicata. For the 
plaintiff-appellant it has been contended that it could ehaye no 
such effect. Mr. Bhashyam for the appellant argued that S. 13,° 
Civil Procedure Code, refers only to suits instituted by plaintfffs 
on foreign judgments and cannot be held to apply to defendants. 
For this he has relied upon the decision of the Allahabad High 
Court, Maqbul Fatima v. Amir Hasan Khan (11). This case 
was no doubt confirmed and not reversed by the Judicial Com- 
mittee of the Privy Council. See Mussamat Magpul Fatima v. 
Amir Hasan Khan (12). S. 13 of the Civil Procedure Code 
is general and is not so termed as to be applicable only to plain- 
tiffs suing on foreign judgments. The suit to which the deci- 
sion of the Allahabad High Court referred was one for a declara- 
tion that a certain issue was res judicata in a foreign Court. 
For such a declaration no suit was obviously sustainable. I am 
therefore unable to regard the mere fact of the confirmation by 
their Lordships of the Judicial Committee of the decision in the 
Allahabad case as tantamount to an approval y their Lordships 
of every expression of opinion by the learned Judges of the 
Allahabad High Court. ° 
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After all the case in Louis Castrigue v. William Imrie (14) 
was not a case by the plaintiff on a foreign judgment and 
the defendant was held entitled to non-suit the plaintiff on the 
basis of the foreign judgment. Having regard to the very 
clear terms of S. 13, Civil Procedure Code, it seems to me im- 
possible to accept the contention of the learned vakil for the 
appellant in the matter. : 


Then Mr. Bhashyam argued that the rule of res judicata set 
out in S. 13 must be construed as referring only to the actual 
decree passed by the court afd not extending to the grounds of 
decision or to the issues decided. His contention. was that 
when a foreign judgment directs the payment of money by the 
defendant to the plaintiff it is in the nature of a debt and the 
judgment itself is only proof of the debt and no more. In 
this matter the difference may be considered between the terms 
of S. 11 and S. 13, Civil Procedure Code. S. 11 refers to the 


: decision with regard to the issue also. S. 13 speaks only of 


the matter directly adjudicated upon by the foreign judgment. 
Having regard to the language of S. 13, it seems to me that 
while Mr. Bhashyam’s contention that refers only to a decree 
cannot be accepted, still at the same time it cannot be said that 
every issue decided by the foreign Court is binding upon the 
British Indian Court. Every issue, albeit necessary for the 
„decision of the matter in dispute cannot be regarded as a matter 
` directly adjudicated upon. Many issues are in their nature 
merely ancillarý. Thus it cannot be held that if a person’s 
adoption is held valid by a foreign Court and on that ground 
some property is ‘decreed to him the finding on the adoption is 
binding on the British Courts. If otherwise it would result in 
greater effect being given to the judgment of the foreign Court 
that even to? the local tribunals. The decision of the Court 
should be regarded not merely as relating to the delivery of 
money or property, but to the recovery of a particular fund or 
property on the title set up. In other words, the expression 
“matter directly adjudicated upon” should be held as undoubted- 
ly to include the right set up by, limited only to the particular 
relief granted or refused. 


Accepting therefore to this extent the contention on behali 
of the appellants, have come to the conclusion that the finding 
of the French Court with regard toe Ex. II being genuine is not 
hinding on this Court as res judicata as the issue cannot be 
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regarded ‘as a matter directly adjudicated upon. But asI 
have already indicated I have ĉome to the conclusion on the 
evidence in the case that the finding of the dower Court wath 
regard to its genuineness is correct. ° 

The next question that arises for consideration is whe- 
ther the decision of the French Court that the 1st’ defendant 
was the validly appointed trustee is res judicata with respect 
to Chidambaram and Mylam charities. The solution of that 
question depends on (1) whether it was a judgment of a court 
of competent jurisdiction, (2) whether it was a judgment on the 
merits, and (3) whether that was the matter directly ad judicat- 
ed upon by the French Court. The learned vakil for the ap- 
pellant argued that the French Court was not a Court.of com- 
petent jurisdiction at any rate in respect of all the imrfoveable 
property relating to the trust situate in British India. There 
can be no doubt that the jurisdiction referred to in S. 13 is not 
local or municipal jurisdiction under the Civil Procedure Code 
but jurisdiction according to the principles of private inter- 
national law. There can also be no doubt that under the rules 
of private international law if the action should be regarded as 
one relating to immoveable property the law applicable is the 
law of the country in which the land is situate. But I am un- 
able to accede to the contention on behalf of the appellant that 
the suit in the French Court was one for the recovery of jm- 
moveable property. Taking the suit as a whole it seems, to me 
that it cannot properly be described in legal languagé as a suit 
for property or as one for a declaration of title to property but 
the only description of the suit which can’be regarded as satis- 
factory is to regard it as one for the office of trusteeship. 


What then is the law applicable to the recovery of the office 
of trusteeship? Whatever might have been the state of things 
in the world in former times, there can be no question what- 
ever, that having régard to the increasing international amity 
and intercourse, many trusts may come to be constituted the 
properties relating to which may happen to be situated in differ- 
ent sovereignties. It is not impossible to imagine in these days 
of growing internationalism a person constituting a trust to 
which are endowed properties situate in France, England, 
America and elsewhere. If the strict rulesof the lex situs should 
be applied, it would follew that in regard to the trusteeship of 
the trust, different Courts might come to hold differently hav- 
ing regard to the law applicable, and whereas the French Court 
might hold ‘A’ ‘yas the proper trustee, the English Cours 
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tmight*hold that ‘B?’ was such trustee as the Courts of another 
country might hold that ‘C’*was the trustee entitled. I am 
therefore inclined, on a proper application and appreciation of 
the principles of private international] law, to hold that with re- 
gard to the question relating to the office of trusteeship the 
Court of competent jurisdiction within the meaning of S. 13 of 
the Civil Procedure Code is the Court of the country which is 
the court of what may be regarded as the domicile of the trust. 
I amaware'that the expression ‘domicile’ may be regarded as 
inappropriate with regard to trusts. I am not also unmindful of 
the difficulties that often may arise in determining any such ques- 
tion of domiciles. But, after all, a single trust comprehending 
properties situate within various sovereignties is not unlike a 
corporgtion for legal purposes and there is no reason or princi- 
ple why such*a trust should not for purposes of jurisdiction 
also ‘be regarded as haying or acquiring a domicile. 

With regard tothe persons the demonstration of the domi- 
cile is determined having regard to various considerations, such 
.as original domicile, change of domicile, intention to go back 
-to the original domicile ‘subjection and so forth. I do not see 
why ‘similarly with regard to trusts there should not be recog- 
nised a domicile based on the place where the trust is made, 
the domicile of the trustees, the place where the trusts are to 
be performed, the place where the trust property is situate and 
soen, 

‘The 'erpression therefore in S. 13 namely “the -Court of 
‘competent jurisdiction” sheuld, for purposes of actions -relat- 
ing to the recovery òf the-office.of trusteeship, -be held to refer 
to Court; -ef the country which have jurisdiction in what -may 
be-called the domicile of the trust. | 

The suit inethe French Court by the first defendant cannot 
properly be regarded as a real action but only as a personal action 
for a declaration of rights and the recovery of-the-office. The 
immoveable property such as it may be follows the office wher- 
ever situate. The plaintiff in the present action as the .ultimate 
defendant in the French suit was a domiciled French subject 
and-submitted himself to the jurisdiction of the French Court 
in that‘action, and after such submission it is smpossible.that 
we-could hold that a,french Court was not a Court of -com- 
petent jurisdiction. 

e There «can be no doubt that, phates ‘right or wrong, the 
decigion of the French ‘Court was a-decision ‘on 'the merits, and 
there can-dlso be little doubt that the matter tlirectly adjudica 
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ed upon by the French Court was the right of the first defendant 
to hold the very office of trusteeship. 

It therefore follows that if the French territory eould be 
regarded as the domicile of the Chidambaram and, eMylam 
trusts, the decision of the French Court should be regarded as 
a decision by a Court of competent jurisdiction. 

With regard to Chidambaram, the position is this. The 
whole of the property dedicated to the trust is situate in British 
India and all the trusts are also to be performed in British India 
No doubt the trust may be regarded in a manner as made in 
French territory and the trustees are also French subjects. But 
in the case of such atrust on the reason of the thing the decision 
should, it seems to me, be that having regard to the entire trust 
property being im British India and the performance of the trust 
being also here, the trust should be regarded as a frust of British 
domicile or subject to the jurisdiction of British Courts. In 
other words, the office of trusteeship should be regulated only 
by British law. 

There may be difficulties no doubt in the way of deciding 
what may be regarded as the domicile,of the trust. But even 
with regard to the case of domicile of persons there are difficul- 
ties and the mere existence of difficulties need not deter a court 
of law from laying down the rules and prihciples applicable. 
If therefore the trust in respect of the Chidambaram charities 
was a trust of British domicile it follows that a French Curt 
was not a Court of competent jurisdiction with regard tô it and 
the decision of the French Court cannot operate as res judicata 
in respect of the Chidambaram charities. ° 

If there is no binding adjudication with regard to the office 
of trusteeship by the French Court then it follows that we in this 
appeal have to decide witH'regard to the office I have already 
held Ex. II to be genuine. 

The question then is whether the appointment of the Ist 
defendant under Ex. II should be regarded as a mere confirma- 
tion of the appointment under Ex. Ior as comprehending a 
fresh appointment, secondly, whether the appointment is valid 
and thirdly, whether it was a revocable appointment and has 
been validly revoked or not. : 

With regard to the first of these qeestions, it is no doub 
true that in form the Ex. II would seem to be an instrument by 
which the appointment made under Ex. I was merely confirm- 
ed, but in substance it is not by any means merely such an in- 


strument. By Ex. I the appoinment of, the Ist defendant was 
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to take effect after the [ifetime of the appointer. Under Ex: I 
it would seem that the appointment was contemplated to take] 
effect immediately even though the appointer reserved for him- 
self certain rights of supervision over the management. The 

operative portion of Ex. II clearly includes and involves a 

fresh appointment by force or virtue of the instrument itself. 

Therefore any infirmity attaching to Ex. I cannot be regarded 
as continuing to attach to Ex. II. If it were necessary I should 
have been prepared to hold that there is nothing invalid about the 
appointment under Ex. II even though it may be regarded as 
amounting to a transfer of trusteeship. The principle on which 
such a transfer of trusteeship is forbidden by law is based pri- 
marily on the provisions of the trust deed and in the second place 
on the office of the trusteeship being regarded in law as res exira 
commercium afid any transfer therefore of the office as being 
opposed to public policy. The proper view to take would be, 
having regard to all the terms of Ex. II. that the appointer did 
really intend the appointment to take full effect only after his 
death and that that was the reason why while he contemplated 
the appointee taking charge of and looking after the charities at 
once he should do so only under the supervision of the 
appointer: 


In Ex. A the deed of trust relating to Chidambaram chari- 


tieş the provision is that “after the said Ayyasami Mudaliar the 
persons appointed by him shall conduct the aforesaid charities”. 
In Ex. II Murugiah the appointer refers to the fact that he is 
advanced in age and, the implication is necessarily that he is 
making the appointment because he is advanced in age and un- 
able himself to look after properly the management of the cha- 
rities. Though the document would in terms seem to consti- 
tute an immediate transfer of the ‘office still, it is significant 
that the appointer reserves to himself rights of supervision. 


The question then is whether, having regard to the entire 
nature of the document and the circumstances under which it 
was made, it can be regarded either as a violation of the provi- 
sions of the deed of trust or as being against public policy. It 
seems to me that it cannot be. Though under the instrument 
of trust the trustee is authorised to appoint his successor to 
carry on the managerfent after his lifetime, still it cannot be 
so construed as to deprive the trustee of the power of appoint- 
ing am successor bona fide if for reasons of illness, age OF other 
infirmity he should really become and be incapable of carrying 
on satisfactorily the management of the trust. Such a construc- 
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tion would be ‘calculated to defeat the ver? purpose of the pro- 
vision. e 

As regards such an appointment being against public policy, 
one can appreciate the argument if the transaction was .one 
really of the alienation of the office for consideration or for any 
other ulterior personal advantage to the appointer himself, or 
even on the ground of any motive other than the benefit of the 
trust. But when the document purports merely to effect an 
appointment in exercise of the power possessed or given there is 
nothing in the circumstances to indicate that it was anything but 
a bona fide exercise of the power. It seems to me that the 
appointment, though intended to take effect immediately, cannot 
be regarded as opposed to public policy. There is nothing in 
public policy which requires that a man who can appoint his 
successor after his lifetime may not so appoint durtng bis life- 
time. It depends really on the provisions of the instrument 
of trust. I am satisfied that it was a bona fide exercise of the 
power. It has been held in many cases that even alienations of 
offices to persons next in the order of succession may be regard- 
ed as not opposed to public policy. 


Applying a similar principle to this case I do not see what 
there is opposed to public policy in a trustee, who can appoint 
his successor after his death, appointing one there and then to 
look after the office because he the appointer has betome old 
and incapable of looking after the management properly. Buf 
it is not really after all necessary for me to express any final 
decision on this point becausé there is the further question of 
the revocation of the appointment by the Appointer. It has 
been contended on behalf of the appellant that under Exħibit D 
Murugiah should himself at the time of his death appoint a 
person to administer the dharmams. There are no such limi- 
tations as to the time of appointment in the original deed of 
trust Exhibit A. It is therefore very doubtful whether it is 
open to one trustee appointing a successor under the power of 
appointment to seek to lay further limitations on the exercise of 
the power. No cases have been cited and no legal principle was 
relied upon in support of any such contention. But even assum- 
ing that the limitation would be valid, it cannot be said that the 
expression “at the time of his death” mgans actually at the 
exact moment of death, but could be regarded merely as indicat- 
ing that the appointment should be made having regard to all 
the circumstances at the end of his life, or at the time when 
there is reasonable ‘apprehension of early termination of life. 
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It has been argued for the respondents that the power of appoint- 
ment once exercised the afSpointment cannot be revoked, and 
for this purpose some decisions in English cases were cited and 
relief upon. On an examination, all the cases turned out to 
be cases merely of the exercise of the power of appointment in 
respect of private rights and benefactions. No doubt when 
the power is given to be exercised in favour of private persons, 
the exercise of the power must be bona fide but on such exer- 
cise rights are created, and as the intended rights or benefits 
have thereupon accrued and there being no power to divest such 
right or take away such benefit, the power of revocation has 
been refused to be recognised except when specially given and 
also specially reserved. But the ground of such a rule or 
prinoiple is pot applicable to the case of what is clearly a public 
trust. The exercise of the power of appointment of a trustee 
cannot be regarded as a benefit to the donee or the appointee. 
The public are the beneficiaries and the exercise of the power 
is in the interests of the trust. The very reason of the thing 
would require that there should be power of revocation till the 
moment the appointment is intended to take effect. To hold 
otherwise in the case of public trust would lead to disastrous 
resujts and the appointing authority would have merety to look 
on and remain helpless if it should once make the appointment 
and find thereafter sufficiently early before the appointment 
takes effect that for some reason the appointee is or has become 
absolutely unfit to hold the office. Having regard therefore 
to what may be regarded as the general scope and purpose of 
the power of appointment in this case I must refuse to regard 
as applicable the technical rules relating to the exercise of 
power in the case of private rights and parties. If, however, 
it should be regarded that the provision that the appointment 
should be made only at the time of the death of the appointer 
was binding on Murugiah, then it follows that any appointment 
made before the apprehension of death except at the time of 
death cannot be regarded as valid or can only be valid as a 
provisional appointment subject to confirmation or revocation. 
But I for my part am disposed to base my judgment on the 
broader ground that in the case of public trust, power of ap- 
pointment, unless there is something to the contrary in the 
instrument of a trust itself, should bejregarded as a power to be 
exercised at or about the time when the appointment is to take 
effect having regard to the state of things then and that there- 
fore any appointment so called previously “made is in its very 
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nature revocable. There can be no doubt in this case that 
there has been a revocation of tke appointment. It cannot 
also be said that such a revocation was made mala fide because 
it cannot be said that a trustee who sees the appointee rushing 
to grab ‘the rights in the manner that the first defendant did, 
was wrongly regarded by the appointer as unfit. In any case 
that Murugiah acted really bona fide in the interests of the trust 
is amply borne by his seeking thereafter to appoint only some 
member of the family who would accept the office undertaking 
to manage the charities and it was only when he failed in his 
attempts to get a member of his own family to take up the 
management he appointed finally the plaintiff, his son-in-law. 

I therefore agree in the conclusion that in respect of the 
Chidambaram charities there has been a valid appointment of 
the plaintiff by Murugiah and that the 1st defendant*had no such 
Tight at the time of the appointment of the plaintiff as would 
prevent the appointment of the plaintiff from taking effect. 

As regards what are called the Mylam charities they are 
called so because the suit is instituted in a British Indian Court. 
It is clear that all the items of property except a very small item 
are admittedly in French territory, and most of the charities to be 
performed under the trust are also in French territory. It has 
also been admitted before us that the part of the chariti&s to 
be performed within British India is not separable *from the 
rest of the trust. The trust had its origin in French territory 
and the domicile of the trustee is also in French territory’ 

Having regard to all these circumstances, it seems.to me 
that we must come to the conclusion that hat may be called 
the domicile of the trust is French territory and not “British 
India. If so, it follows that the French Court was a-Court of 
‘competent jurisdiction and ‘that the decision of that Court with 
regard to the appointment of the Ist defendant and the 
recovery by him of the office in respect of the said charities is 
covered by S. 13 of the Civil Procedure Code. 


In the result ‘therefore I agree that so far as the Alappak- 
kam and Mylam charities and the properties Pertaining there- 
to are concerned, the plaintiffs suit must be dismissed and that 
so ‘far as the Chidambaram charities are concerned, the decree 
of the lower court should be reversed and there should be a 


decree in favour of the plaintiff. I also agree to the order as 
to costs. . ° 


A. S. V. . Appeal partly allowed. 
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*PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras. | 


„PRESENT :— VISCOUNT SUMNER, Lorp ATKINSON, LORD 
SINHA, Sir JoHN WALLIS AND SIR LANCELOT SANDERSON. ' 


Konammal .. Appellant® (Plaintif) 
v 


Annadana Jadaya Gounder .. Respondent (Defendant). 


Hindu Low—Impar ithle estates in Southern Indio—Snece son — Jant family 
property—Onus of proving separatime—FEffect of prrfittomng partible proptrty— 
Separate food and worship—T arwad properitp—Joint Minds family, right of adult 
member to become divided im interest. 


Impartible estates in Southern India aie the creatures of custom, and where no 
Special custom is proved, the customary law of succession is to be found In the 
Mitak@hara, with such qualifications only as flow from the Impartble nature of the 
subject, and consequently, in applying this law the impartible estate, though in the 
sole enjoyment of the bolder, Is to be regarded for the purposes of succeselon as the 
joint property of the holder and his family and as passing by suivivorship, unless it 
Is shown to be the separate property of the holder or his branch, in which case it is 
descendible according to the rules of the Mitakshara as to separate property. 

For pur poses of successton animpartible estate may be joint family property, 
notwithstanding the ctrcumstance that the holder for the time being has an un- 
restricted right of allonation ater vrves or by will. Bassxath Prashad Singh v. Tej 
Bali Singh, (1921) L. R- 48 I. A. 195 : TLR. 43 A. 228 : 40 M L. J. 387 (P. C.) 
relied on. [See also the 1ecoot pronouncement of the Judicial Committee in 
Protap Chandra Deov. Jagadish Chandra Deo, (1927) L. R. 54 I. A. 289 : 53 M.L. 
j 30 (P. C.$.—E. Ral, 

In order to establish that an impartible estate has ceased to be joint family 
property for the purposes of succession, it le necessary to prove an intention 
expressed or Implied on behalf of the Junior members of the family to give up their 
chance ‘of succession to fhe impartible estate. In other words, the test applicable 
is, whether the facts show a clear intention to renoance or to surrender all interest 
in the impartible estate. 

Where an impartible sessixder? has been acquired by the last holder or his 
branch as a self-acquisition, the other undivided members of his family take no 
interest in it and it descends as the separate property of the acquirer, On the other 
hand, it is also well settled that as regards an impartible estate which was or had to 
be considered joint family property, a member of the joint family might become 
separate with regard to it so as to lose his right to succeed to it by survivorship. 


Inasmuch as for the purposes of succession an impartible estate may be joint 
family property, the fact that the members of the joint family or of any branch of 
the family have exercised thelr right of partition over their par¢sdve property would 
not necessarily divest them of their interest in the {mpartible estate over which they 
have no right of partition. ‘‘There la nothing in the fact of theso partitions of thar 
partible property to suggegt any intention of renouncing their rights of succession to 
the impartible estate. Further, to lay down that members of a joint family could 
not partition their partible property without losing their rights of succession In the 
imBartible estate would impose on these families a restriction onthe free right to 
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partition which has been so fully recognized by the de@sions of this Board in recent 
years”, 

It being established in the present case fhat the Impartible estate In question 
was at one time the joint property of a family consisting of the descendants of the 
common ancestor of the defendant and the last holder, the sexs lay on the plaintiff 
to adduce satisfactory grounds for holding that the joint ownership of the defen- 
dant's branch in this estate was determined so that It became the separate property 
of the last holder’s branch. The Tilal Court (District Judge) held that the estate 
was the separate property of the last holder, but the High Court, differing from the 
District Judge, came to the conclusion that no separation had been proved, and that 
the first defendant was entitled to succeed, as theestate hed not ceased to be the 
joint property of the family of the last holder and the first defendant. The Judicial 
Committee, in concurring with this decision &f the High Court, added : ‘‘-In Southern 
India evidence as to separate food and the absence of jolnt worship is of very little 
weight. As regards worship, there is practically no joint family worship. Similarly, 
as regards food, it is not the practice for the junior branches of the familly to live 
with the owner of an impartible estate, and no Inference as to separation can Be 
drawn from separate living”. ; . 

In Malabar, where all joint property is impartible, itisa matter of everyday 
occurrence for a female member of the fermas and her descendants to acquire and 
hold property as a ¢ehviss or sub-fertad without their uights of property in the 
main farwad being in any way affected. 2 

The decisions of the Judicial Committes in recent years give full recognition to 
the free right to Partition and affirm the right of any adult member of a joint Hindu 
famfly to become divided in interest as to his share in she joint Property by a clear. 
expression of his intention to divide. Palen: Amma! v. Muth uverhatacheria 
Monsager, (1924) L.R. 52 I. A. 83:1. I. R. 48 M, 254 : 48 M.-L. J. 83, referred 

Judgment of the High Gourt affirmed. he 


Appeal (No. 31 of 1924) froma judgment and decree of 
the High Court, Madras (Krishnan and Ramesam, JJ), dated 
the 26th October 1922, which varied the decree of the District 
Court of South Arcot, dated the 17th December 1920. . 


The facts of the case are set out in their Lordships’ judg- 


ment. The case in the Court below is reported in Annadana 
Jadaya Gounder v. Konammal (1). 


K. V. L. Narasimham for appellant. 

De Gruyther, K.C., and Brown for respondent. 

Their Lordships’ judgment was delivered by 

SIR Joan Wars :—This litigation is concerned with 
the right of succession to the Jadaya Gounder Jaghir or 
Chinna Tiruppadi Hill Polliem, as it was formerly known, in 
the South Arcot District of the Madras Presidency. These 
ancient polliems in Southern India have always been held to 
be impartible, and this estate has now been included in the 
schedule of impartible estates to the Madras Impartiple 
Estates Act II of 1904. 


° 1. (1922) 17 L. W. 107. A 
R—64 ° 
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It is therefore according to the definition in section 2 of 
the Act “an estate descendiple to a single heir and subject to 
the other incidents of impartible estates in Southern India,” 
and the proprietor of the estate is “the person entitled to the 
possession thereof as single heir under the special custom of 
the family or locality in which the estate is situated, or, if 
there be no such family or local custom, under the general 
custom regulating the succession to impartible , estates in 
Southern India.” d 


This statutory definition? would appear to be in entire 
accordance with what has often been laid down by this Board, 
that these impartible estates are the creatures of custom, and 
with the decision in the Shivagunga case (2) that where no 
specif] cuslem is proved, the customary law of succession is to 
be found in the Mitakshara, which is the general customary 
law in this part of India, “ with such qualifications only as 
flow from the impartible nature of the subject,” and that conse- 
quently, in applying this law the impartible estate, though in 
the sole enjoyment | of the holder, is to be regarded for the 
purposes of succession as the joint property of the holder and 
his family and as passing by survivorship, unless it is shown to 
bethe separate property of the holder or his branch, in which - 
case itis Mescendibje according to the rules of the Mitakshara 
as to separate property. 

In this case the first plaintiff, who is the mother of the 
last holder, claims,the estate as the nearest heir to his separate 
property, whereas the defendant, who is a distant male agnate, 
claims to succeed to it as joint family property. 


The plainé included an alternative claim by the second 
plaintiff, who is the son of the first plaintiff’s sister under a will 
made by the last holder. This claim has been rejected rightly 
in both the lower Courts as section 4-of the Impartible 
Estates Act restrains the proprietor from making any aliena- 
tions to enure beyond his own lifetime except for necessary 
purposes, except in so far as sub-section (3) preserves his 
right to provide for the succession to the estate in default of 
heirs. > . 

As regards the first plaintiff’s claim, the District Court 
heki’ that the estate was the separate property of the last holder 
ae ee BP I BG kN ANAN ae 

| (2) (1863) 9 M. TA. 539. * 
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and decreed her suit, but this decree was reversed by the High 
Court of Madras, who held that the first defendant was enti- 
tled to succeed, as the estate had not ceased to be the joint 
property of the family of the last holder and the” first 
defendant. 


It will be convenient in the first place to refer briefly to 
the history of the estate, to set out the pedigree showing the 
descent from a common ancestor, and to show how the present 


case arose. ë 


It appears, as the result of inquiries made by the Inam 
Commission in the ’sixties of the last century, the results of 
which are embodied in the Inam Register, Ex. 3, that the 
estate consists of forty villages in the hilly tracts of the Kalli- 
kurichi taluq of South Arcot, and had been granted by a 
former government for services rendered to one Ramappa 
Jadaya Gounder, a remote ancestor of the then Poligar Laksh- 
manappa Jadaya Gounder. 


It is also recorded in the Register that in 1813, shortly 
after the introduction of British Rule, the then Poligar was 
recognised as exempt from payment of revenue. In view of 
this fact and of the long and undisturbed enjoyment of the 
family, it was recommended that the forty, villages, which are 
described in the Register as serva or tax free inam, should be 
enfranchised subject to the imposition of an annual quit rent 
of one-eighth of the income then derived from theneby the 
Poligar, which was treated as the assessment in view of the 
fact that the villages had never been surveyed or assessed. 
Under the very primitive conditions, which still exist, the 
income of Rs. 1,800 was shown to be derived trom a plough 
tax, certain poll taxes, and jungle rent and tree tax. The 
recommendation was adopted by the Inam Commissioner on 
the 22nd October, 1868, and an inam patta or permanent grant 
was accordingly issued to the Poligar. 


The following pedigree taken from the judgment of 
Ramesam, J., in the High Court, shows the descent of the 
family from the common ancestor, the Poļigar Lakshmanappa 
Jadaya Gounder, who died in 1822. l 
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Lakshmanappa I (79th Jaghirdar). i 











| | | | 
Ramappa. Annadana I Vengappa. Kannappe. 
° | 1820-1860 
| | | (30th Jaai 
Kannappa Jakshmanappe Mathiyappa. dar). : , 
| (R. 2). | z Jadayappa 
Ns Se et ee (R. 7). 
Lakshman | | l | 
appa 


(R. 2) Konappa Ramappa Lakah- Vadamalal Lakehma- 
(Hill Munsif (R Ae manappa (P.W 8). apps II 


alive R. 4). (R.6). è ‘3860-1866. 
(31st Jaghir 
— dar . 
| 
l [ 
5 Tirumalappa. Kannappa Annadana II 
. | (p.W. 2). (32nd Jaghir- 
os dar). 
(1866-1901) 
(R 1). 
M. Konammal. 
Annadana Muthosami Perumal 
(Defendant), (alive). (alive). 
Narayanappa 
(33rd Jaghir 
bd dar). 
(1901-1914). 


The letters R. 1, R. 2 show the persons entered under the 
heading “ * Surviving heirs of the present incumbent” in the 
order mentioned i in the Inam Register already mentioned. 

Lakshmanappa I, who died in 1822, was succeeded by his 
second son Annadana I, described as the 30th Jaghirdar, who 
died ia 1860. The circumstances under which his elder 
btother Ramappa was set aside were investigated in the suit 
brought in 1875. by Annadana’s grandson Annadana II, the 
32nd Jaghirdar, to recover the estate from his ‚cousin Laksh- 
manappa who was the grandson of Ramappa and grandfather 
of the first defendant here, and had taken possession of the 
estate during his minority and claimed to be rightful heir. 


In that case the High Court in Reg. Appeal 116 of 1876, 
on appeal from the judgment of the Subordinate Judge at 
Cuddalore in O.S. No. 7 of 1875, were inclined to think that 
in 1820, two years before his death, Lakshmanappa I had re- 
linquished the estate to his second son Annadana because his 
eldest son Ramappa was of weak intellect and Ramappa’s son 
Kannappa, if then born, an infant of tender years ; and they 
found as a fact that.by an arrangement between the Poligar 
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and the adult members of his family the Polliem was trans- 
ferred to his second son Annadama, and that information of 
this was given to the Revenue officials and was recorded by 
them. They found also that after Annadana’s death it 1860 
he was succeeded as of right by his son Lakshmanappa II alias 
Narayanappa, and that his daim was not challenged by the 
defendant in the suit, who was then 33 years of age. 


The High Court also found -that at the death of the 
Poligar Lakshmanappa alias Ngrayanappa in 1866, leaving a 
son Annadana, then aged 3 years, the defendant had succeeded 
in getting himself recognised and installed as Poligar, but that 
what happened did not give validity to the defendant’s title or 
affect the plaintiff’s right to hold the estate which by jnheri- 
tance had passed tohim on his father’s death.” There was 
thus a clear decision that as between the two branches the right 
of succession was in the junior branch. It is also clear, and 
has been rightly decided by the lower Courts, that no question 
arose in that case as to whether the effect of the supersession 
of the senior line in 1820 had the effect, of separating them 
from the junior branch, and that consequently that question is 
not res judicata in the present case by reason of the judgments 
in that case. 5 


The Inam Register, which was compiled before 1866, 
shows the Poligar as still residing on Chinna Tiruppadi “Hill, 
but some time prior to the institution of the suit just referred 
to the minor’s mother removed him tothe plains ; and he 
afterwards took up his residence there in the viflage of 
Akkarayapalaryam. The remaining members of the family 
continued to reside in the family home at Chiana Tiruppadi, 
which consisted of a number of thatched buildings, one of 
which, known as the kutcheri or office, was allowed to fall into 
ruins after the Poligars had ceased to reside there. The 
Jaghirdar Annadana II died in 1901, and was succeeded by 
his son Narayanappa, who died in 1914, when this branch of 
the family became extinct in the male line. Thereupon Anna- 
dana, the present defendant, who belongs to the senior branch 
of the family took possession of the estate claiming. to have 
succeeded by survivorship, and was subsequently sued by 
Narayanappa’s mother, Konammal, the present plaintiff, who 
alleged that the estgte was the separate property of her dece- 
ased son and that she was entitled to: suceeed to it. 
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The onus of proving that the estate had become the 
separate property of the jun®r branch was on the plaintiff, 
who based the claim in the plaint on the following grounds : 
(1) That Annadana (the 30th Jaghirdar) and his descendants 
had all along owned and held the estate as their separate and 
absolute property ; (2) that they had also acquired a title by 
adverse possession ; (3) that the Ist defendant’s claim was 
barred by res judicata by reason of the judgments and 
decrees of the Small Cause Court at Cuddalore in 1875, 
and of the High Court of Madras in 1876 ; (4) that the late 
Jaghirdar and his ancestors were separated from Ramappa and 
his descendant, and in any case after the proceedings of 
1876 and by their subsequent conduct there had been a com- 
plete Separatton between the two branches ; and (5) that the 
late Jaghirdar and his ancestors had been holding the estate 
as their separate and absolute estate to the knowledge and 
with the acquiescence of the senior branch. 


All these allegations were denied by the 1st defendant and 
formed the subject ofsthe 3rd, 4th and 8th issues which cover 
all the questions raised before their Lordships. 


3. Was the Jaghir held by Annadana Jadaya Gounder 
and his descendants as their separate estate and absolute pro- 

pérty asserting an exclusive title to themselves ? 

4. ‘Has there been a separation of status between the 
different branches of the family, as alleged by the plaintiffs, or 
are the families stifl joint ? 

8. Is the 1st defendant’s claim to succession affected by 
the rule of res judicata by the decision in O. S.7 of 1875 in 
the file of the ae (Small Cause Court ?), Cuddalore? 
This issue has already been disposed of. 

As to what constitutes separation, it is clear that where 
an impartible zemindari has been acquired by the last holder 
or his hranch as a self acquisition, the other undivided mem- 
bers of his family take no interest in it and it descends as the ` 
separate property of the acquirer. That was what happened in 
the Shivagunga case (2). On the other hand, it is also well 
settled that as regards an impartible estate which was or had 
to be considered joint family property, a member of the joint 
family might become separate with regard to it so asto lose 
a ns 


(2) (1863) 9 M. I. A. 539. 
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his right to succeed to it by survivorship. That is what hap- 
pened in Periasami v. Periasami (3), where a member of the 
joint family, believing himself to be next in succession to the 
larger zemindari of Shivagunga, joined ina settlement, under 
which he was held to have renounced all claims to the lesser 
zemindari. Or, again, an impartible zemindari might by con- 
sent be settled on a particular branch of the family as their 
separate property, as in Ranganayakammea v. Ramaiya (4). 
The question in the present cãsè is whether the evidence 
shows that the estate had beconte the separate property of the 
junior branch ; and it may at once be observed that in dealing 
with it the District Judge was ata disadvantage, as compared 
with the High Court, because he had not the guidance of the 
judgment of their Lordships delivered by Lord Duntdin in 
Baijnath Prashad Singh v. Tej Bali Singh (5). Prior to that 
decision the authority of the earlier cases which proceeded 
on the footing that the estate though impartible must still be 
regarded as joint family property for the purposes of succes- 
sion had been shaken by the decisions of the Board in Sartaj 
Kuari’s case (6) and the first and second Pittapur cases, 
Venkata Rao v. Court of Wabds (7) and Raja Rama Rao v, 
Rajah of Pittapur, (8) in which it was held that the Holder 
for the time being had an unrestricted right of alierfation inter 
vivos or by will and that the junior members of the family 
had no right to maintenance out of the estate not ‘based on 
custom. i 
Further, in the Courts below the appellant relied on two 
decisions of this Board not long before Lord Dunedin’s judg- 
ment, Thakurain Tara Kumari v. C haturbhuj Narayan Singh 
(9) and the Bettiah Raj case (10). Inthe former case it was 
held that an impartible estate had become the separate 
property of one branch of the family by reason of a number of 
facts showing that the two branches had become separate. 
This case cannot now, in their Lordships’ opinion, be treated 
as laying down any proposition of law for the purposes of the 


(3) (1878) LR. 5 LA. 61: LL R. 1 M, 312 (P.C.) (4) (1879) 5 Cal. L.R. 439: 
(5) (1921) L. R. 451. A. 195 : LLR. 43 A. 328 :g0 M. L. J 387 (P.C.). 
(6) (1888) L R. J5 L A. 51: I L.R. 10 À. 272 (P. C.). 
(7) (1899) L. R 261. A. 83:LL.R. 22M, 383 :9 M. L. J. (Supp.) 1 (P. C.). 
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present case, as it does not deal with the question whether an 
impartible estate is to be treated for purposes of succession as 
joint family property or with the legal consequences that fol- 
low if,it is. 

The Bettiah Raj case (.0) went much furties and contains 
observations denying that the junior members of the family 
have any coparcenary interest in the impartible estate even for 
purposes of succession, but these observations have been ex- 
plained in Lord Dunedin’s Judgment. 

In the light of these authd@rities the District Judge, ona 
consideration of the very voluminous but often irrelevant evi- 
dence adduced by both sides, as to the Jaghirdar’s. relations 
with the other members of the family from the time the defen- 
dant’s Sncester was set aside in favour of his younger brother, 
arrived at the conclusion stated in paragraph 94 of his judg- 
ment, that there was not the slightest reason to believe that 
the family of the defendant and that of the Poligar were joint 
or had been joint for a long time. 

When the case came before the High Court the whole 
question had been reconsidered in the judgment delivered by 
Lord Dunedin in Batjnath Prashad Singh v. Tej Bali Singh (5) 
and if had been laid down that the earlier decisions as to the 
right of sutcession were not affected, and were not intended to 
be“ affected by the line of decisions already mentioned, and 
that for purposes of succession an impartible estate must still 
be considered joint family property unless it were shown to 
be separate. It being established in the present case that this 
impartible estate was at one time the joint property of a 
family consisting of the descendants of the common ancestor 
of the defendafit and the last holder, it is in their Lordships’ 
opinion incumbent on the plaintiff to adduce satisfactory 
grounds for holding that the joint ownership of the defen- 
dant’s branch in this estate was determined so that it became 
the separate property of the last holder’s branch. 

Now reviewing the cases which are collected and exami- 
ned in the careful and exhaustive judgment of Ramesam, J., 
in the High Court, or referred to in the argument before their 
Lordships, it will be found that in the early decisions of the 
Board, which have now been reaffirmed in the leading case, the 





5. (1921) L R. 481 A, 195: L L. R. 43 A. 228 : 40 M. L. J. 387 (P.C.). 
10. (1930)24 C. W. N. 857 (P.C 
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test applied was whether the facts shoWed a clear intention to 
renounce or to surrender all interest in the impartible estate. 
Thus in Chowdhry Chintamun Singh v. Musamat Nowlu- 
kho Konwari (11) where there had been to some extent a 
separation in the family, it was held that the question was, 
whether the plaintiff’s father and his branch had waived the 
right of succession and had impressed upon the taluga the 
character of separate property. 


Again, in Periasams v. Periasami (3) it was held on the 
facts that Muthu Vaduganatha Tevar, conceiving that he was 
entitled to succeed to the important zemindari of Shivagunga, 
had renounced for himself and his offspring all interest in the 
small and dependent Palaiyam of Padamatur, thus, in the 
words of their Lordships in the second Naragtnty Palatyam 
case (12) “ manifesting his intention to separate himself and 
his descendants completely from the Palayam.” On the other 
hand, in Stree Rajah Yanumula Venkayamah v. Stree Rajah 
Yanumula Boochia Vankondora (13) it was held that when 
Bapamdora, a junior member of the family drove out the fifth 
Mansabdar, who had quarrelled with bis overlord and involved 
the family in difficulties, and himself became the sixth Mansab- 
dar, he must be held to have taken possession for the undivided 
family, and that it had not thereby become the separate proper- 
ty of Bapamdora himself and his descendants, so was to ex- 
clude the other members of the family from the tight of suc- 
cession. Similarly in the Naragunty case (12) (supra), where 
the elder brother, Krishnappa, had stood aside and allowed his 
junior brother, Kuppi, to assert and to enforce the claims of 
his branch to succeed to the Polliem, their Logdships held that 
this transaction did not render the impartible estate the sepa- 
rate property of Kuppi and his line, but was “consistent with 
the enjoyment by the other members of the family of their 
coparcenary interests represented by their enjoyment of main- 
tenance and possibility of succession”, and later on when const- 
ruing a deed executed by the elder brother, their Lordships 
observed that it “cannot be held that he intended to renouncee 
all claim on the part of himself and his heirs to the succession 
if it opened by reason of the extinction of the line of ‘Kuppi.” 
ne ee eg age A kai 5 


3. (1878) LR. 5 LA61: I L RiM.ga(PC). ° 
11 (1875) L.R.2 LA. 263 :I.L.R. 1 C. 153 íP. C.). 
13 (1888) I. L. R. 4 Mad. 350, 13 (1870) 12 M.I. A, 333 : 


R—65 4 ° 
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Those authorities,* in their Lordships’ opinion, go far to 
support the inference deducedgby Ramesam, J., from an exa- 
mination of the cases that in order to establish that an impar- 
tible estate has ceased to be joint family property for the pur- 
poses of succession, it is necessary to prove an intention ex- 
pressed or implied on behalf of the junior members of the 
family to give up their chance of succession to the impartible 
estate. 

Their Lordships will now proceed to deal with the 
grounds’of separation relied ‘on in this case. It is, in their 
Lordships’ opinion, clear upon the foregoing authorities that 
the fact that the defendant’s ancestor was set aside in favour of 
the younger brother, Annadana and his line in 1820 in the cir- 
cumstafices alseady stated, isnotof itself sufficient to show 
that Ramappa’s line thereby lost their rights as members of 
the joint family to succeed to the cstate on failure of Anna- 
dana’s line. 


It only remains to be considered whether anything else 
has happened to produte sucha result. It was contended for 
the appellant that, though there had never been any formal 
partition, the evidence showed that there had been a separation 
between the.senior and the junior branches ofthe family, and 
also that the defendaht’s branch had become divided inter Se, 
and that, jn either event, the defendant’s branch had lost their 
right of succession to the estate. Now once it is established— 
as it must now be taken to be—that for the purposes of succes- 
sion an impartible estate may be joint family property, it is 
difficult to see upon what principle the fact that the members 
of the joint family or of any branch of the family have exer- 
cised their right of partition over their. partible property 
should be held to divest them of their interest in the impartible 
estate over which they have no right of partition, It certainly 
cannot be put upon the ground of surrender or renunciation, 
for there is nothing in the fact of these partitions of their 
partible property to suggest any intention of renouncing their 
eights of succession to the impartible estate, nor do they 
receive any consideration for such renunciation. In Malabar, 
where all joint property is impartible, jt isa matter of every 
day qccurrence for a female member of the tarwad and her 
descendants to acquire and hold property as a tahvizi or sub- 
tarwad without their rights of property in ‘the main. tarwad 


N 
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being in any way affected. Further, to Ay down that members 
of a joint family could not partition their partible property 
without losing their rights of succession in the impartible estate 
would impose on these families a restriction on the free right 
to partition which has been so fully recognised by the 
decisions of this Board in recent years. Those decisions which 
have been cited for the appellant, affirm the right of any adult 
member of the joint family to become divided in interest as to 
his share in the joint property by a ‘clear expression of his in- 
- tention to divide, but there woufd not appear to be anything 
in these decisions of which the latest is Palani Ammal v. 
M uthuvengatacharla Moniagar (14) to support the plaintiff’s 
contention. On the other hand it is in conflict with the express 
decision of this Board in the Challapalli case [MallikOrjuna 
Prasada Nayudu v. Durga Prasada Nayuiddu (15). 
In that case the plaintiff, who had sued for partition of a 
zemindari and other properties, and had failed as to the 
zemindari, which was held to be impartible, but had succeeded 
as to the other properties, was held not to have lost thereby 
his right to sue for maintenance out of the impartible estate 
on the ground that it had become the Separate property of the 
holder. “Tt is true,” their Lordships say, “ that in that guit a 
a decree was made for partition of a portion of the family 
Property, but it was a very inconsiderable portion, and had fo 
relation whatever to the zemindari estate.’ It has been con- 
tended that the weight of this decision is affected by the fact 
that it recognises a right of the junior menfber to maintenance 
which has since been negatived by the decisions of this*Board. 
It is, however, clear that exactly the same question would 


have arisen if the claim had been to succeed as next heir- 


instead of for maintenance, and that the decision would have 
been the same way. 

In the present case the High Court, differing from the 
District Judge, have held that no separation has been proved 
either between the two branches or between the members of 
the first defendant’s branch inter se. Their Lordships agree 
with that decision. .\ great deal of evidence had been addu- 
ced in in the Trial Court as to whether the two branches had 
continued joint in food, worship and estate. Ramesam, J., a 


Hindu Judge necessarily of great experience in such matters, 


ee (1924) L. Riga) A. 83:1. L. R. 48 M. 254: 48 M. L. J. 83 (P. C). 
(1s) (1900) L-R 471. A. 151: L L. R, 34 Mad. 147 : a10 M. L. J. 294 CP. C) 
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has pointed out that if Southern India evidence as to separate 
food and the absence of joing worship is of very little weight. 
As regards worship, there is practically no joint family wor- 
ship, and the evidence which was adduced as to whether or not 
the defendant’s branch had any part assigned to them in the 
annual festival of the local temple in which the Jaghirdar took 
a prominent part had no bearing on the present question. 
Similarly, as regards food, Ramesam, J., has pointed out that 
it is not the practice for fhè junior branches of the family to 
live with the owner of an imspatible estate, and that no in- 
ference as to separation can be drawn from separate living. 
In the present case, what happened was that the members of 
the first.defendant’s branch continued to live in the“old family 
resid€ice on Tiruppadi Hill in houses closely adjoining the 
so-called palace of the Jaghirdar, while the Jaghirdar ceased to 
reside in the hills and acquired a new residence more to his 
taste in the plains. The position of the junior members was 
in no way altered ; they went on living as they did before, and 
continued to enjoy the privilege of cultivating land free of the 
plough tax and poll tax levied on the other inhabitants, a pri- 
vilege which in the primitive conditions obtaining in these 
hills*was‘equivalent to maintenance. They also on such occa- 
sions as marriages as members of the Jaghirdar’s family re- 
ctived contributions from the inhabitants of the same kind as 
those received by the Jaghirdar himself. r 

As regards the alleged separation of the members of the 
first ‘defendant’s branch inter se, the evidence was equally 
unsatisfactory. One of them, a Hill Munsif, and his brother 
went to live where their duties and business took them. There 
was also 'some*evidence that some members of this branch of 
the family purchased provisions in the plains, it was suggested; 
on their own account, and also effected some sales of produce. 


` Their Lordships agree with the learned Judges of the 
High Court that this is evidence of a very trivial and incon- 
clusive kind. As pointed out for the respondent, the facts 
proved in this case are not nearly so strong as the facts which 
were held by the Board to be insufficient to establish separa- 
tion in Chowdhry Uhintamun Singh v. Musamat Nowlukho 
Konwari (11) and Sri Raja Virarava Thodhramal Rajya 


a a a a. 





- 





Cm) C875) Ta R- 3 T, A. 3673 PIR 1 @, 153 (P.C ), 


Liv] THE MABRAS LAW JOURNAL REPORTS. . 517 


Lakhsmi Devi Garu v. Sri Raja Viraraua Thodhramal Surya 


Narayana Dhatrasu (16). In the latter case there had been | 


separate living for no less than seventy years. 

For these reasons their Lordships are of opinion that the 
appeal fails and should be dismissed with costs, and they will 
humbly advise His Majesty a¢cordingly. 

Solicitor for appellant : H. S. L. Polak. 

Solicitors for respondent : Douglas Grant and Dold. 

K. J. R. Appeal dismissed. 





OR PRIVY COUNCIL. — 


[On appeal from the High Court of Judicature at Rangbon. ] 
PRESENT :— VISCOUNT SUMNER, LORD ATKINSON, LORD 

SINHA, SIR JOHN WALLIS, AND SIR LANCELOT SANDERSON, 
V. P. R. V. Chockalingam ; 

Chettyar .. Appellant * (Plaintif) 

v. ° 

E. N. M. K. Chettyar Firm ~ 

and others .. Respondents (Defendants.), 


Indian Trusis ad, 1882. S. s—Descrtpiton of property—iIndian, Regsstratsan 
Aci (1908), S. 21, . 


Whame a deed of trust in relation to immoveable property is registered (sap S. y 
of the Indian Trusts Act, 1882), the instroment most contain a description of sach 
property sufficient to Identify the same, as required by S. 21 of the Indian Registra- 
tiun Act, 1908. . 


Appeal (No. 8 of 1927) froma judgment and deeree of 
the High Court, Rangoon (Rutledge and Brown, JJ.), dated 
the 29th September, 1925, confirming a decree ef the Distriet 
Court of Pegu, dated the’ 7th June, 1924. 


The material facts are stated in their Lordships’ judg- 
ment. 

Partkh and Pennell for appellant. 

Sir George Lowndes, K. C., and Raikes for Tespon- 
dents. 

Sir Geo. Lowndes for the respondents argued that 
the immoveable property was not specifically mentioned 
Te Se ee ee 


* P.C. Appeal No. 8 af 1927. | $ 6th December, 1927. 
r6 (1897) ŁR. 34 I. A. 118, LLR, 20 M. 256 (P. Œ}. 
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in the trust deed.e He referred to Ss. 17, 21, and 28 
of the Indian Registration Act and contended that immove- 
able property of the value of Rs. 100 and upwards could only 
be transferred by a registered document. Here the document 
contains no description at all. 

[Lord Sınma :—In fact there is no mention at all of -the 
property in the trust deed. 

Sır Joun Wactis :--Some part of the property must be 
situate in the registry district. The question of registration 
apparently occurred to no on in the case before. ] 

Parikh, in reply, objected that the question of regis- 
tration should not be taken up at this late hour, gs it was not 
fnentioned in the Courts in India nor in the respondents’ 


ec e » 


case . 

(Their Lordships considered that it was a point of law 
which could be urged for the first time in argument. ) 

You have to look at the Indian Trusts Act. 

[Sir Jonn Warris :—Do you say that registration is 
not necessary ?] ° 

No, but I contend that we must be guided solely by the 
Trusts Act and cannot bring in the provisjons of the Regis- 
tration Act. , 
“ [Sir Jonn WALLIS referred to the definition of ‘registra- 
tion’ ag given in S. 3 of the Indian Trusts Act. 

Lorn Sınma :— [Is it your point that you do not require 
a registered instrument for conveying property in trust? 


Sır Joun Waris :—The procedure for registering docu- 


' ments is to be found in the Registration Act. 


Lorp ATKINSON :—Sir Geo. Lowndes’ point is that this 
property is not in the trust deed atall. The whole purpose of 
the Registration Act is that people can come to the Registry 
Office and get information as to encumbrances on the pro- 
perty. That is the very object of the Registration Act.] 

In India, there is no registration of title. 

Counsel urged that the question of registration was never 
raised in India. He referred to S. 5 of the Trusts Act. 

Counsel read the definition of “trust” in,S.3 of the Trusts 


Act and contended that the trust deed here satisfies the require- 
ments of that definition. ° 
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Their Lordships’ judgment was deliYered by 


Sir LANCELOT SaANDERSON.—his is an appeal by the 
plaintiff against a judgment and decree, dated the 29th Sep- 
tember, 1925, of the High Court of Judicature at Rangoon, 
which affirmed a judgment and decree of the District Court of 
Pegu, dated the 7th June, 1924, by which the plaintiff’s suit 
was dismissed with costs. 


The suit was instituted in November, 1922, and thereby. 
the plaintiff prayed for a declaration that he was the owner of 
the properties described in the schedule to the plaint, delivery 
of possession of the said properties, and mesne profits. 


The material facts were as follows :— . 


An undivided Hindu Chetty family of PaMatur in the 
Ramnad district of Madras, carried on an extensive money- 
lending business under the style of the K. P. firm in different 
places, including Pegu, in Burmah—and one, K. P. Rama- 
nathan Chetty, was the Karta or manager thereof. 


On the 10th February, 1906, the said K. P. Ramanathan 
Chetty, as the manager of the joint family, executed a power of 
attorney in favour of one Singaram Chetty, who was then. at 
Pegu acting as agent for the firm under a salary agreement. 


The power of attorney authorised Singaram to act undef 
the style of Kana Pana, or K. P. Singaram Chetty, to ‘use 
the name of Ramanathan Chetty and, amongst other things, 
to sell or exchange all or any of the immovable property of or 
to which Ramanathan Chetty was or should at any time there- 
after become possessed or entitled, for any estate or interest 
whatsoever or which he then had or at any time thereafter 
should have power to dispose of. 


The properties in suit, which are situated at Pegu, 
belonged to the above-mentioned joint family, and were 


undoubtedly part of the subject-matter of the said power of 


attorney. 


In 1908 the business of the K. P. firm was in a critical 
condition, and on the 6th April, 1908, 3 trust deed was 
executed between Ramanathan Chetty for himself, and 
as head and manager of the undivided family, and certaip 
other members of the family of the one part, and V. M Soma- 
sundaram Chettyar df the other part. 


nP.c. 


Chocka- 
lingam 
Chettyar 
”. 
E. N. M. K. 


Chetlyar 
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Somasundaram “was to collect the debts owing to the 
family, pay the creditors, amd carry on the business. 


By the terms of the deed Somasundaram was given “a 
right over, by way of trust, all the properties, assets and in- 
terests mentioned in schedules A and B, ” for the purpose of 
selling the same. : 


The trust deed contained other powers, such as manage- 
ment, the appointment ahd removal of agents, including the 
agents then working in the Ke P. firm. : 


One, M. S. M. Maygappa Chettyar, Was appointed co-ad- 
jutor to counsel and advise the trustee, and it wes provided 
that the trustee should obtain the consent in writing of. the 
co-a@jutor before appointing agents, or selling or mortgaging 
immovable properties in connection with the trust. 


It was further provided by Clause 21 of the deed that— 


“all properties, assests, claims and suits that may come under dispute (or 
to court) of the K, P. firm have in this way been transferred to the trustee, 
He has power to receive them as they are paid, to convert them all into 
money and, If convenlent, to transfer (or assign) them to creditors.” 
In 1911 the co-adjutor mentioned in the trust deed died, 
and no other co-adjutor was appointed. 
: : 


e On the 4th January, 1912, Somasundaram, purporting to 
act as trustee by virtue of the powers conferred upon him by 
the above-mentioned deed, appointed Singaram Chetty his 
agenti to transact, conduct and manage the affairs, concerns 
and matters in which he was interested as trustee, and to use. 
the name of Somasundaram Chetty, trustee to the said estate. 


One the 23rd June, 1912, Singaram, by a registered deed 
of that date, purported to sell to E. N. M. K. Muttaya Chetty, 
the first respondent, forthe consideration of Rs. 12,500, the 
properties in suit. This deed was not produced at the trial, 
but a copy of it was pul in by consent of the parties at the 
hearing of this appeal. ; 


The other respondents are purchasers of some of the pro- 
perties from the first respondent. l 
| On the Ist August, 1913, the trustee was discharged. 
e On the 7th January, 1918, on the application of a creditor, 


Ramanathan Chetty individually, and as managing member of 
the joint family, was adjudicated insolvent by the District 
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Judge of Ramnad, who directed that alt the personal assets of 
Ramanathan and the joint family assets should vest in the 
Official Receiver. 

On the 26th January, 1920, the appellant bought the pro- 
perties in suit at a public auction for the sum of Rs. 580, and 
the property was conveyed te him by two deeds, dated the 8th 
May, 1920, and the 7th December, 1921, and executed by the 
Official Receiver. The appellant instituted this suit, as 
already stated, on the 6th November, 1922, basing his title to 
the properties on the two abové-mentioned sale deeds. 

The first respondent relied upon his alleged purchase on 
the 23rd dune, 1912. 

The learned additional District Judge dismissed the plain- 
tiff’s suit with costs. 

On appeal, the High Court held that Singaram continued 
as agent for the K. P. firm in the Pegu district from 1906 until 
after the conveyance to the first respondent, that the power of 
attorney granted in 1906 to Singaram continued unimpaired 
and uncancelled, and that he had ample power to convey the 
property and give a good title. 

The High Court dealt with certain questions of fraud and 
collusion, to which reference need not now be made, as they 
have not been raised on the hearing of this appeal. le 


The learned counsel, who appeared for the appallant, ° 


relied mainly upon two points. 
In the first place, it was contendeg that the power of 
attorney of 1906 in favour of Singaram came to an.end by, 


reason of the execution of the trust deed of the 6th April, 


1908. Itwas argued that by the trust deed the whole of the 
property of the undivided family was transferred to the trus- 
tee, that Ramanathan and the family had thereby deprived 
themselves of all power to sell the property, and that there- 
after as the principal had no power to sell, the agent, 
Singaram, likewise had no authority or power to sell the 
property. 

It was also argued on behalf of the appellant that the 
power of attorney given by the trustee on the 4th January, 
1912, was of no effect, as far as the sale of immovable pro- 
perties was concerned, inasmuch as the trustee had mot 
obtained the consent in writing of a co-adjutor to the Sale 
thereof as provided by the deed. 

R—66 . . 
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The last-mentionefi pojat may be disposed of at once. 

It- was not- seriously a@ontended on behalf of the res- 
Pondents that they could rely on the power of attorney 
exectited by the trustee on the 4th January, 1912, as authority 
for the sale by Singaram of the properties, and their Lordships 
are of opinion that the appellantés contention on that point 
may be taken to be correct. 

In the second place, it, was argued that ie trust did not 
come to an end when the trustee was" discharged in August, 
1913, that the Court on a proper application would have 
appointed another trustee, and that the property was still 
subject to the trust and vested in the trustee. Wi 


The learned counsel for the respondents replied to these 
points by arguing, first, that the trust deed of the 6th April, 
1908, did not include the immovable property in Pegu which 
is now in suit, and secondly, that there was a finding of fact 
by both the Courts in India that the power of attorney in 
favour of Singaram, dated 10th February, 1906, had not 
com: to an end, but that it was in forceand of full effect at 
the time Singaram sold the property to the first respondent. 


is clear that the immovable properties in Pegu are not 
specifically mentioned in the trust deed. 

* The ‘properties. mentioned in Schedule A are situated at 
Pallatureand the other places mentioned therein, and they do 
not include the immovable properties at Pegu, the subject of 
this suit. R f 

Schedule B includes “the firm under the mark of K. P. at 
Pegu and all the rights such as money-lending, &c.” 

The property mentioned in the schedule to the ‘Maint 
consists of four lots of paddy land, two houses, and two lots 
of garden land—situated in Pegu. 

In their Lordships’ opinion the property, so. claimed in 
this suit cannot be said to be covered by the description of the 
properties in the above-mentioned two schedules to the- trust 
deed. 

This opinion is confirmed when reference is made to the 
provisions of the Registration Act III of 1877—which was in 
forge at the time of the execution of the trust deed, dated 6th 
April, 1908. The deed was registered, and if it had been in- 
tended to make the immovable property at Pegu subject to the 
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trust for sale, it would have bee necessary to insert in the 
deed a description of such property sufficient to identify the 
same, as was in fact done in the case of the property at Pallatur 
and other places referred to in Schedule A of the trust teed. 


It was, however, arguedon behalf of the appellant that 
the terms of Clause 21 of the deed; which have already been 
stated, are sufficient to vest all the property of the K. P. 
firm, including the immovable praperty at Pegu, in the trustee. 


The deed has to be constrwed as a whole, and upon such 
a construction it is not possible, in their Lordships’ opinion, 
to hold that the above-mentioned words are sufficient to 
transfer Wo the trustee the immovable properties at Pegu, 
which have not been mentioned in the deed or, the sehedule 
containing the description of the immovable properties which, 
it was intended by the parties, should be transferred to the 
trustee. 


Their Lordships, therefore, are of the opinion that the pro- 
perties, which are the subject-matter, of the suit, were not 
transferred to the trustee by the deed of the 6th April, 1908, 
and that the authority given to Singaram to sell the property 
was not terminated by reason of the execution of that trust 
deed. 4 i p 

It was further argued on behalf of the appellant, that 
Singaram was appointed agent at Pegu in 1905 by a salary 
agreement which usually exists for three years, that he 
returned to India in or about 1909, and that the power of 
attorney which had been given to him in 1906 must be con- 
sidered to have come to an end when he left Pegu and returned 
to India. ne 

It appears, however, that Singaram returned to Pegu in 
1911 and again acted as agent for the K. P. firm. 

The learned assistant District Judge, who tried the suit, 
held that the original power of attorney of 1906 in favour of 
Singaram was evidently never withdrawn or cancelled. 

The High Court considered that it was clearly established 
that Singaram continued as agent of’ the eK. P. firm in the 
Pegu district from 1906 until after the conveyance in question 
in the suit, and the learned Judges of the High Court were 
also of opinion that the trial Judge was fully justified on the 
evidence in holdthg that his powers ynder the power of 
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attorney granted in 1906 continued unimpaired and uncan- 
celled. , 

These are concurrent findings, and it was argued on 
behalf of the respondents that they are findings of fact, and, 
therefore, that their Lordships should not interfere with them. 

It may be that, strictly speaking, the question, to which 
the findings are relevant, is not merely one of fact, and that 
the question whether the power of attorney of 1906 was still 
effective at the time Singaram gonveyed the property to the 
first respondent is a mixed question of lawyand fact. How- 
ever that may be, their Lordships, after consideration of the 
evidence see no sufficient reason for disagreeing#with the 
above-gentioned conclusions of the two Courts in India in 
respect of this matter. 

Their Lordships, therefore, are of opinion that Singaram 
had authority to convey the property and to give a good title 
to the first respondent, and that the appeal should be dismissed 
with costs. Their Lordships will humbly advise His Majesty 
accordingly. i 

Solicitor for appellant : J. E. Lambert. 

ma for respondents : Bramall & Bramall. 


K.J. R. 7 Appeal dismissed. 





[FULE BENCH. ] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e 
PRESENT :—Sır Murray Coutts TROTTER, Kt, Chief 
Justice, Mr. Justice Warracr, MR. Justice BRASLEY, MR, 
e 
JUSTICE JACKSON AND Mr. JUSTICE SRINIVASA AYYANGAR. 
ball 4 


The Commissioner of Income-tax, 
Madras we Referring Oficer* 
v. 
T. K. E. Ibrahimsa Ravuttar A Assessee, 


Jirome Tar Act, 1922, S 4 clanse (3), Sub-clause (8)—Agvteniteral [wcome— 
Meautns of —Merlgage with possesston of lands nied for agricaginrul purposes and 
lease bach apain of the same is the mortgagor — Reni dayane b) mortgagew—Lesset 
under lease— Assersability totncome-nx of. 

An a-semee took a usufractuary Mortgage of bands used for agricultural pur- 
posea,and leared them back again tothe mortgagor. The mortgage was a simple 
usofructuary morgage, there was no stipulation Ín ıt a» 10 any Interest; and the 





` 7 
* Refd. Case No, 11 of igz7, ist Febroary, 1928. 


Lw] THE MADRAS LAW JOPRNAL REPORTS. 525 


income accruing from the lands mortgaged was, fo betaken and enjoyed by the 
mortgagee. Ona question arising as to whether the amount agreed to be pald as 
rent by the mortgagor-lessee was assessable td’ incometax, 4ed, by the majority of 
the Ful! Bench, that the rent reserved was agricultural income within the meaning of 
S, 4, Cl.(3), Sub-clanse 8 of the Income-Tax Act, and was not assessable to income- 
tax. 

There is no warrant for the contention that agricultural income in S. 4, Cl. (3), 
Sub-clause (8), must be construed as referring only to such agricultural income as is 
not capable of being properly designated as income from business, 


A subject is entitled, if he can in any legal magner, to circumvent a taxing Act. 

Per Jackson, J., dissenting :—Tho mortgage and lease were parts of one and 
the same transaction, which. viewed asa whole, is one by which the money-lender 
obtains interest on the monby advanced. There was never any real transfer of pos- 
session, and the so-called rent has nothing to do with agricultural purposes, being 
entirely based wgon the money lending firm’s rate of Interest. It is not agricultural 
income but profits of business and therefore not exempt, s 


Case stated under S. 2 (1), Act XI of 1922, by the Com- 
missioner of Income-tax, Madras. 


The petitioner is T. K. E. Ibrahimsa Ravuttar of Trichi- 
nopoly. 

2. His chief source of income is business in money 
lending. He returned an income of Rs. 1,804 from this 
source. 


3. He maintains no accounts for this business and the 
exact amount of his income therefrom cannot be determined. 
It has been estimated at Rs. 40, 000. This was an enhanced 
estimate made under S. 31 on appeal by the Assistant Cbmmis- 
sioner, Copies of the original order of assessment passed 
by the Income-tax Officer, Trichinopoly, and of the Assistant 
Commissioner’s order on the appeal are appended—Exs. A 
and B. 


e 

4. “The petitioner makes a practice of lending money on 
the security of documents which purport to convey to him, 
in lieu of interest, the right to possession and enjoyment of 
agricultural land. Simultaneously, or nearly so, another do- 
cument is executed in each case purporting to be a lease of 
the land by the mortgagee to the mortgagor subject to the 
payment in the guise of rent of sums equivalent to interest at 
a fixed rate on the money lent. The Income-tax Officer and 
Assistant Commissioner looked to the substance of these 
transactions and found that the income derived from. them 
was really part of the profits and gains of the business carried 
on by the assessee afid not income derived from land used for 
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agricultural purposeg. The form of usufructuary mortgage 
and lease-back while no dowbt partly intended to protect the 
capital was found to have been adopted as a cloak to’ conceal 
the real source and character of the income in question. The 
amount of the income from such of these mortgages as were 
disclosed was found to be Rs. & 285. 

5. The petitioner appealed to me under S. 32 against the 
enhancement and at the game time required me, under S. 66 
(2), to refer certain questions for the opinion of the High 


Court. The appeal and the application’,for ‘reference were 
dismissed. Copies of my orders are appended—Exs. C and D. 
. 6. In the application under S. 66 (2) the fist question 
propgunded ran as follows:— 


“ When a mortgage of lands is with possession carrying higher stamp duty 
than a simple mortgage, can the Income-tax Officer go behind the iagistered Instru- 
ment and institute an enquiry to see whether it is really a simple mortgage and 
assess the mortgages for incometax calculating interest upon it as if it was a simple 

” 


mortgage . 

The petitioner’s case then was that the Income-tax 
authorities were debarred by the form of the transactions 
from any enquiry into their substance. He disputed the right 
of the Income-tax Officer to “go behind the transaction” and 
look to its substance and its real character. He did not 
dispute the correcthess of the finding that the sum in dispute 
was’ income from business. It was on this footing that the 
case was put before me by Dewan Bahadur O, Thanikachalam 
Chettiar, the petitioner’s advocate. 

7.“ The High Court on the application of the petitioner 
has now called upon me to refer the following question -— 

“If an amemee takes a usufructuary mortgage from a mortgagor and leases 
it back again to that person receiving rent from him, ia that rent asses able to 
Income-tax ?” 

8. I propose to assume that the mortgage contemplated 
in the question is a mortgage of land used for agricultural 
purposes and either assessed to land revenue in British India 
or subject to a local rate assessed and collected by officers of 
Government as such, in the language of S. 2 (1) (a) of the 
Act. If the property mortgaged were a house, for instance, 
it is presumably beyond dispute that the rent received would 
be,assessable either under S, 12 as “income from other 
sources ” or under S. 9 as representing the whole or part of 
the annual rental value of the property, ° 
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(9) The question thus formulated Was not raised before 
me in the application under S. 66 (2) and I submit that the 
petitioner is not entitled to raise it now. I submit further 
that S. 45 of the Specific Relief Act, quoted in the order of the 
Court, cannot be invoked in this case since the remedy pro- 
vided by S. 66 of the Incometax Act was available to the 
petitioner. 

10. I have refrained from troupling the Court with an 
application in this matter under R. 8 of the rules of procedure 
prescribed for eae ak Because the Court has ruled 
on a Previous occasion that a Preliminary objection of this 
character san be entertained at the hearing of the reference 
itself. 4 


11. In view of the facts and circumstanfes found in 
paragraph 4 above, I am of opinion that the exemption of 
agricultural income under S. 4 (3) (8) of the Indian Income- 
tax Act which is designed to Protect the income derived from 
agricultural land subject to Payment of land revenue from 
double taxation cannot apply to income which in fact and in 
truth is part of the profits and gains of the money lending 
business carried on by the assessee. Iam of Opinion that 
the decision of this Court in the case of Subramania,Sastriggl 
(Referred Case No. 18 of 1925 reported in Mr. PK 
Srinivasan’s Reports of Income-tax Cases, Vol. II,, Part «III, 
p. 152) is applicable to this case, and that the question should 
be answered in the affirmative. 5 ° 

K. S. Krishnaswami Ayyangar for A. Krishnaswami 
Ayyar, T. M. Venugopala Mudaliar and M. Balasubramania 
Mudaligr for the Assessee. a 

M: Patanjali Sastri, Special Counsel for fhe Referring 
Officer. 

The Court delivered the following. 

JUDGMENTS :—Judgment of the Chief Justice, Wallace,J., 
Beasley, J., and Srinivasa Ayyangar, J., was delivered by 
Srinivasa Ayyangar, J. :—The question referred in this case 
for the opinion of the High Court is as follows: “If an 
assessee takes a usufructuary mortgage froma mortgagor and 
leases it hack again to that person receiving rent from him, is 
that rent assessable to income tax ?” When the case came on 
at first before three of us, on hearing arguments to sOme ex- 
tent, it became clear that the decision and opinion of the three 


Ayyangar J. 
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judges of this Cour? in Income-tax Referred Case No. 18 of 
1925 required re-consideragion and it was thereupon this case 
was directed to be posted for being heard before a bench of 
fiveejudges. It is correct as pointed ouf*by the Income-tax 
Commissioner i in his letterof reference that the question pro- 
ceeds on the assumption that the subject-matter of the mort- 
gage is land used for agricultural purposes and either assessed 
to land revenue ia British India or subject to a local rate 
assessed and collected by Officers of Gọvernment as such in 
the language of S. 2 (1) (a of the Income-tax Act. We 
are now satisfied that the answer to thefreference in the case 
above referred to was given without full discussion or consi- 
deration. S.6o0f Income-tax Act XI of 1922 Aae charging 
section. Though in that section interest on securities, property, 
business and other sources of income are all indicated as heads 
of income chargeable with income-tax, still the section begins 
with the words “Save as otherwise provided by this Act”. In 
Cl. 3 of S. 4 it is, however, provided that the Act shall not 
apply to certain classes of income and the sub-Cl. 8 thereof is 
“agricultural income’. 1t follows from this that the classes of 
the incomes specified in S. 6 are liable to the tax only subject 
to the exceptions set out in S. 4, Cl. 3 ; in other words, even 
though gome income is capable of falling within one or more 
of the classes assessable to income-tax under S. 6, still if such 
income should also be agricultural income the same will be 
exempt from assessment. The expression ‘agricultural in- 
come’ is defined by S. 2, Cl. 1 as including any rent or reve- 
nue derived from land which is used for agricultural purpo- 
ses. 'S. 2 which is the definition’ section in the Act, as usual 
in all enactmftnts, sets out the definitions with the qualification 
“unless there is anything repugnant in the subject or context”, 
It was argued by Mr. Patanajali Sastri for the Commissioner 
that as in S. JO read with S. 6 the Act provides that the tax 
shall be payable by an assessee under the heading of ‘Business’, 
in respect of the profits or gains of such business, the exemp- 
tion under sub-Cl. 8 of Cl. 3 of S. 4 of agricultural income, 
must, having regard to the context, be construed as referring 
only to such agricultural income as is not capable of being 
properly designated as income from business. There is no 
warrant for such a contention. The expression ‘agricultural 
income” in S. 4 has no special context apgrt from all the clas- 
ses of income exempted from assessment, and the expression 
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‘agricultural income’ .the definition of which is in question 
does not occur in any context in either S. 6or S. 10. Itisa 
well-estáblished cannon of interpretation that any question of 
context or repugnancy in the subject can arise only jf the 
same expression that is defined occurs or is repeated in any 
particular section. The only question is whether, having re- 
gard to the facts of this case, the rent accruing to the mort- 
gagee from agricultural land is or is not liable to exemption 
as agricultural income. It has bedh &ssumed for the purposes 
of the reference that the lands are used for agricultural pur- 
poses and the inconle under reference is the amount agreed to 
be paid as rent by the mortgagor-lessee in respect of such 
lands. ing regard to the amount reserved as rent under 
the lease-deed there can be no question that it is rent derived 
from.land which is used for agricultural purposes. There can 
be no question also in-this case of the motives of the assessee 
in bringing ‘about a particular arrangement, because as has 
been pointed out by the House of Lords in more than one case 
it is not proper to take such motives or objects into considera- 
tion, and a subject is entitled, if he can In any legal manner, 
to circumvent the incidents of a particular taxing or financing 
Act. According to S. 6, income from business. is assessable 
only if it be not agricultural income, and to invert this and 
contend, as was argued in this case, that Agricultural income 
will not be exempt from assessment if it be businesg in¢éome 
would lead to a complete deadlock. We must take it that the 
usufructuary mortgage referred to in the question is a simple 
or pure usufructuary mortgage and that there is no stipula- 
tion as to any interest and that the income accruing from the 
properties mortgaged is to be taken and enjoyed by the mort- 
gagee with possession. No doubt as indicated in the ques- 
tion itself the land subject to the mortgage is leased back 
again by the mortgagee to the mortgagor and therefore 
even reading both the instrument of mortgage and the instru- 
ment of lease together as indicated by the Judicial Committee 
in Abdullah Khan v. Bashart Husain (1) it must 
appear that the amount sought to be assessed is legally 
only rent. If it be rent and in this casesthere is nothing to 
show that it is anything else, then on the considerations set 








1. (1912) LL R. 40 DA. 31 eI, L. R. 35 All. 48=25 M. L, J. gi (P. C.) 
R—67 : $ 
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Commis- 
sioner of 
Income tax, 
Madras 
v. 
Ibrahimsa 
Ravuttar. 
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Srinivasa 
Ayyangar, J. 
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out already it follows*that'it isnot assessable. Our answer 
therefore to the question referred is in the negative. 

The assessee will have his costs, which we fix at Rs. 300. 

Jackson, J.:—The question for decision is, shortly, 
whether a money lender who enters into a familiar form 
of transaction, a mortgage and, lease back, is exempt from 
paying income-tax upon its proceeds. I could understand the 
assessee’s claim if the transaction were strictly divided into 
two parts. First as usuftuctuary mortgagee he enters into 
possession of the property, ard looks to its agricultural yield 
for his interest ; then he prefers to realizt that yield by put- 
ting a tenant into possession and enjoying the rent. But this 
division into two parts was not held to be the corftct method 
of interpretgtion by the Judicial Committee in Abdullah 
Khan v. Basharti Husain (1) where it ruled that the mort- 
gage and lease were parts of one and the same transa- 
ction» Viewed as a whole the transaction is one by which the 
money lender obtains interest on the money advanced ; there 
was never any real transfer of possession, and the so-called 
rent has nothing to dé with agricultural purposes, being entire- 
Jy based upon the money lending firm’s rate of interest. In 
myépinion it is not agricultural income but profits of business 
and therefore not exempt. A full bench of this Court held 
the same view in’ R. C. 18 of 1925 and I am not persuaded 
that ‘that decision is wrong. | 

A.S. V. Reference answered in the affirmative. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusrıce WALLACE AND MR. JUSTICE 
TIRUVENKATA ACHARIYAR. 


S. Srinivasa Ayyar and another.. Appellanis* (Defis.) 
v. 
Lakshmi Ammal alias Yogambal 
Ammal and others .. Respondents (Plaintiffs.) 


Hindu Law—Widow—Mcintenmance—Right to—Forfeture of —Refusal te lve 
with relatives of Aussad—LAffect—Rate of maintenance— Elements to be censi- 
dered im fxime—Survtoors liming frugal life—Forang of such life on widow— 
Thar right of—Ar) ears of wuintenance—Widew's right te—Waiver or abandon- 
meni—Effect of —Ewsderce of —Pirsonal decree against sSurwlving cc-parcemers— 
Validity —Cmditions—Pht and fuinre maintenasne—Distinctien—Civil Procedure 
Code, O. 33, ° Rr. 10 and 11—Conrt-fes— Deferdant’s leabsitty foo —Limst ef, to 
Nagelif’s success. 
ns 

* Appeals Nos. 236, 237 & 238 of 1925. g7th September, 1927. 

p (1912) LD R 40 TA. gral. LVR, 35 All. 48—a5 M. L J. 91 (P. C.). 

e 
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A Hindu widow is not bound to reside with tH® relatives of he husband, and 
sho is not disentitled to separate maintenance merely on the ground ‘that she decll- 
ned to accept thelr offer to maintain her ip thelr home. 

The right of e Hindu widow to maintenance out of the estate of her deceased 
husband in the hands of his heir or successor isin the nature of a bud upon the 
estate subject to which he takes the property. Her nght Is to be maintained in 
comfort having regard to the extent of the assets of her husband taken over by his 
successor. The standard of comfort must necessarily vary with the means of the 
family due regard being also paid tothe wants of the other members of the family 
who also have to be maintained out of the income of the family properties. Kach 
caso must be decided on its own facts, As possession of the assets. of her deceased 
husband is the source of obligation, tis also the chief element to ba considered in 
fixing the widow's maintenance. ` ‘ee 

There is, however, no fixed ratlo between the Income denvable from the hus- 
band’s share and the proportion thereof @yhich shoald be awarded to her for her 
maintenance. Itis notfopen to the surviving co-parceners of her deceased husband 
to prescribe any arbi standard as regards the comforts the widow is to have or 
the style in which she ls to live, It Js not open to them, If they choose to live a very 


frugal fe force that style of living upon her. 
Position of a widow in these matters contrasted with that of a wife. 


Unless there has been any waiver or abandonment by a lindu whow of her 
right to maintenance, she is entitled to maintenance from the date of the death of 
her husband. Such a waiver cannot necessarily be inferred either from the fact 
that no formal demand was made or from the circumstance that she Is living in 
her parental home. 

Though the obligation of the surviving co-parceners to maintain the widow of a 
deceased co-parcener springs only ont of the possession of property, yet, if the in- 
come for any particalar period has been already received by them and not duly 
accounted for by them, è personal decree may be Passed against them in respect of 
auch a period. i E 


Personal decree as regards arrears of maintenance and the lump sum allowed 
for Vrithams, otc., upheld ; such decree set aside as iegards future maintenance, 


Under Rr. 10 & 11 of O. 33 of Civil Procedure Code, it ls not open to the Court 
to direct the defendants to pay court-fees exceeding the amount which is payable 
on that portion of the plaintlf’s claim which is succesgful. 


_ Appeals against the decrees of the Court of the Additional 
Subordinate Judge of Tinnevelly in O.S. Nos. 2, 33 and 39 of 
1924. . 

T. R. Ramachandra Aiyar and N. A. Krishna Aiyar for 
Appellants. 

S. Panchapakesa Sastri for the Respondent in Appeal 236 
of 1925, the Advocate-General (T. R. VenBatarama Sastri) 
and C. A. Seshagiri Sastri for the Respondent in Appeal 237 
of 1925, and K. V. Krishnaswami Aiyar and A, Rangaswami 
Aiyangar for Respondent in Appeal 238 of 1925. 

The Judgment of the Court was delivered by Tiry- 
venkata Achariyar, J. :— 

JUDGMENT :—These Appeals are preferred by the same, 
appellants against the decrees passed in three connected suits 
which were instituted against them by fhe respondent in each 
of the appeals. The three suits were tried together and dis- 
posed of by a common judgment by the Additional Subordinate 
Judge of Tinnevelly, as the questions involved. therein were 
substantially the same, vis., what provision the court should 
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v. 
Lakshmi 
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make for the maintenance of the plaintiff in each suit, as the 
widow of an undivided brothes of the defendants, a question 
the decision of which rested on substantially the same facts in 
all the three cases. 

The material facts of the case are as follows :—The appel- 
lants are the surviving sons of oné Subbuswamy Ayyar who 
died in or about 1904 leaving considerable properties moveable 
and iramoveable. They had two other brothers named Subra- 
manya Ayyar and Ramachandra Ayyar ; all the four 
brothers formed a joint Hindu tamily who ved together and 
had a common mess. Ramachandra Ayyar died on the 1st July 
1919 without leaving any issue. The plaintiff in O>. No. 39 
of 1924 is his widow Lakshmi, whom he had married in May 
1915. Subrarfanya Ayyar died on the 28th February, 1922, 
without issue but leaving him surviving two widows, named 
Kamakshi and Lakshmi. Kamakshi was his first wife whom 
he had married in 1909. She lived with him for about five 
years from 1911 to 1916—after which she has been residing 
in her paternal home on account chiefly of the state of her 
health. She is the plaintiff in O. S. No.-35 of 1924, The 
second, wife, Lakshmi, was married on the 3rd June, 1920, 
She lived in, her husband’s house for about six months in the 
latter part of 1921 and she returned to her paternal home about 
a’month prior to her husband’s death. At the date of.the suit 
she was a minor but she has since come of age. “She is the 
plaintiffin O. S. No.2 of 1924. 


Alt the three plaintiffs aforesaid sued the defendants 
in forma pauperis to enforce their right of maintenance 
against the joint family properties in the hands of the surviv- 
ing male members of the family, vis., the defendants 1 and 2. 
They say that the joint family of which their husbands were 
members owned considerable properties moveable and immo“ 
veable the annual income of which was about Rs. 50,000 and 
that they are entitled to separate maintenance with arrears 
from the respective dates of their husbands’ death. 


The widows of Subramanya Ayyar claimed mainten- 
ance at Rs. 250a morth for each with arrears at the same rate 
and also a lump sum of Rs. 3,000 each for performing the 
variéus vrithams, pilgrimages and sradhas which they as his 
widows should perform for the benefit of hig soul. They also 
prayed that their maintenance should be made a charge upon 
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certain immoveable properties of the family. Lakshmi, the 


widow of Ramachandra Ayyar,,claimed maintenance at a | 


higher rate, vis., at Rs. 300 a month with arrears at the same 
rate and also a lump sum of Rs. 5,000 for vrithamas, pilgrima- 
ges and sradhas which she, as a widow, ought to perform. 
She also prayed that the maintenance decreed to her should 
be made acharge on the immoveable properties specified by 
her. ts 

The three suits were strenuously contested by the defen- 
dants whose chief pleas were : ° 

(1) That the | ete cannot claim separate mainten- 
ance as the defendants offered to maintain them suitably in 
their home and the plaintiffs were bound to accept the said 
offer, especially as such was also the wish of thtir deceased 
husbands. 

(2) That having regard to the style of living of the 
defendants’ family during the lifetime of Subramanaya Ayyar 
and Ramachandra Ayyar, the plaintiffs, as the widows of the 
said Subramanya Ayyar and Ramachandra Ayyar, are only 
entitled to be maintained in the same style and on that basis 
each of them will not be entitled to more than Rs. 20 a month 
and as they did not accept the defendants’ offer to maintain 
them in their own home, they are not entitled to the arrears af 
maintenance claimed by them. i ° 

(3) That the amount claimed for performing yrithams, 
Pilgrimages and sradhas is far too excesgjve, and nofmore 
than Rs. 750 should be decreed to them for those purposes. 

The learned Subordinate Judge overruled the plea that the 
plaintiffs were not entitled to separate maintenayce. He held, 
considéring all the circumstances of the famil¥; that a sum 
of Rs. 100 a month would be a fair provision for the mainten- 
ance of each of the plaintiffs, and he passed a decree accordingly 
with arrears at the same rate from the date of the husband’s 
death. Heallowed Rs.100a year each for clothing ; he also 
awarded a lump sum of Rs. 2,000 each for the performance 
of vrithams, pilgrimages and sradhas. He also directed 
that the maintenance awarded be charged, upon the immove- 
able properties of the family specified in each decree. He 
further directed that the defendants should bear their cogis 
and also pay to each plaintiff her costs of the suit. The 
learned Subordinate Judge finally directed that the defendants 
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should pay to the Government the entire court-fee payable 
for all the three suits. 

Against the said decrees the defendants have preferred 
thes@appeals in which their main objections relate to the rate of 
maintenance fixed by the lower court for each of the three 
plaintiffs and to the lump sum for the purpose of vrithams 
etc., which, the appellants say, are far too excessive. They 
object also to the directiqn jn the decrees against them as to the 
costs and court-fees and they also contend that no personal 
decree should have been passéd against them fof the mainten- 
ance decreed to the plaintiffs. < 

The respondents also have put in memorandym of objec- 
tions in which they claim that maintenance at a higher rate 
should bave*been awarded to them. 

We shall now deal with the several contentions pressed 
before us on behalf of the appellants. The first point raised 
before us is that the plaintiffs are not entitled to separate 
maintenance, because the defendants were and are prepared to 
maintain them in their home and that was also the direction 
of their respective husbands which they are bound to conform 
to. , These contentions form the subject of specific issues in 
all the three suits and they are also raised in the memorandum 
af appeals in as many as ten grounds. Exhibits I and II 
were relied upon in the lower court as containing the direc- 
tions of Subramanya Ayyar and Ramachandra Ayyar tortheir 
respective wives that they should reside in the family house 
at Tinnevelly and be maintained by the family. The 
genuineness of these documents was impeached on behalf of 
the plaintiffs and a good deal of the judgment of the learned 
Subordinate Judge deals with that question. His finding is, 
that the defendants have not proved the genuineness of either 
Exhibit I or Exhibit II. The learned vakil for the appellants 
hardly attempted to overturn that finding though he referred 
to them in connection with this question and the question as 
to the proper rate of maintenance for the respective widows 
as to which also: Exhibit I contained a direction, vis., 

that if the Defendants think it would be better that the widows should live 
apart from the famlly, eaeh of them should be given not less than Rs. 15a month 
for her expenses. . 

e The learned Advocate General who appeared for the Res- 
pondent in one of the appeals argued that, though according 
to the plaintiffs’ case Exhibits 1 and II were spurious docu- 
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ments got up for the defence of thege sufts, yet he can rely on 
those documents as showing the gttitude of the defendants 
with regard to the claim for maintenance put forward on 
behalf of the plaintiffs. Exhibits I and II not having.been 
proved, the defendants’ contention based on them must fail as 
held by the learned Subordinate Judge. The contention that 
the plaintiffs can claim separate maintenance only if the de- 
fendants are not willing to maintain them in their home is 
equally untenable. It is now far tdo’late in the day to raise 
such a contention. On this pomt we need refer only to the 
pronouncement of their Lordshipts of the Privy Council in 
Raja Pirthee Sing v. Rani Rajkooer (1), a decision of 1873, 
which has Been followed in all the subsequent cases on that 
point. At page 242 of the report their Lordships obsemve as 
follows :— B 

“ A Hindu widow is not bound to reside with the relatives of her husbend. 
The relatives of her husband have no right to compel her to live with them and 
she does not forfeit her right to property or maintenance merely on account of her 
going and residing with her family, or leaving her husband’s residence from any other 
cause than unchaste or improper purposes.” P 
On behalf of the respondents it is urged that all the plain- 
tiffs are still young and their parental home is the more pro- 
per one for their residence than the defendants’ family especi- 
ally as the plaintiffs in O. S. Nos. 2 of 1924 and 39 of 1924 
hardly lived with their husbands’ during their lifetime and the 
plaintiff in O. S. No. 35 of 1924 had ceased to live With her 
husband for about six years prior to his death appareatly on 
account of the state of her health. We think these copsidera- 
tions are not without weight. In our opinion the plea that the 
plaintlffs are not entitled to separate maintenance was rightly 
overrtiled. J 


The next question we have to consider is whether the 
amount which has been awarded by the lower court to each of 
the widows for her maintenance is a reasonable amount 
having regard to all the circumstances of the family. The 
lower court has awarded maintenance at Rs. 100 a month to 
each of them besides Rs. 100 a year each for clothing and a 
lump sum of Rs. 2,000 for performing vsithams, pilgrimages 
and other special ceremonies which a Hindu widow is enjoined 
to perform. A 





(1) (1873) L. R. I. A. tSup.) 203=13 B, L. R. 238 (P. C): 
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The defendants eontend that the amount awarded is far 
too execessive and that egch of the widows should not be 
awarded more than Rs. 20 a month for her maintenance 
besides provision for her residence. The parties are members 
of a middle class Brahmin family possessed of considerable 
ancestral properties, the income ef which hasbeen estimated by 
the Subordinate Judge at about Rs. 30,000 a year. The res- 
pondents attempted to make out that the annual income is 
much larger. The bulk Sf*the income is derived from invest- 
ments of the moneys of the femily in loans carrying varying 
rates of interest. Such an income is nb doubt subject to 
fluctuations, to say nothing of the risks involved in such tran- 
sactions by reason of the security proving insuffitient or the 
debtos in the case of unsecured | loans becoming insolvent. 
For the purposes of this suit it is unnecessary to find out pre- 
cisely the average annual income of the family and all that is 
required isa fair estimate of such income making due allow- 
ance, in the case of lands, to good and bad seasons and, in the 
case of moneys lent, to the risks attendant upon such transa- 
ctions. We think, oñ the whole, that the estimate arrived at by 
the Subordinate Judge as to the average annual income of 
the family from its properties is a-fair one. It is with 
referencesto the income of the joint family properties and the 
irterest therein which Ramachandra Ayyar and Subramania 
Ayytr, respectively, possessed at the time of their death, the 
learned Subordinate Judge had fixed the monthly allowance 
for maintenance for the three widows. The contention before 
us on behalf of the appellants on this question is that the Subor- 
dinate Judge erred in this case in fixing the monthly allowance 
with referenceschiefly to the income of thefamily. It is contend- 
ed that though the family had large income they were content 
to live in a frugal and economical style and that the total ex- 
penses of the joint family, when all the four brothers were 
living, did not exceed in the average more than Rs. 2, 500 or 
say Rs. 3,000 a year. The widows of the deceased co-parce- 
ners cannot claim to live in a better style than their respective 
husbands and if it had cost the latter only Rs. 20 or Rs. 25a 
month each for maintenance, their widows cannot in law 
claim more. It is this contention which was pressed strongly 
before us by the larned vakil for the Appellants. In our 
opinion it is based upon a misconception, of the respective 
rights and duties of the wife and the widow. The position of 
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the widow in law.is substantially différent from that’ ‘of the 
wife. A Hindu wife after she ajtains puberty is according to 
law and custom bound to reside with her husbandin conjugal 
life and he is also bound to live with her and is under a per- 
sonal obligation to maintain her suitably quite irrespective of 
his having any properties, amcestral or self-acquired. A wife 
under normal circumstances has to share the comforts or disc- 
comforts of her conjugal life with her husband in whatever 
station of life he may be placed. “If he is frugal and econo- 
mical she mtist perforce be coftent to live as he does. If, on 
the other hand, he lives a life of comfort and luxury she 
shares that also with him. This is well exemplified, in the 
life of the heroine of the great Hindu Epic ‘Ramayana’ who 
is considered by all Hindus as the ideal wife. So long as the 
wife is not treated with cruelty or denied the bare necessaries 
of life while she is living with her husband, she cannot com- 
plain. It need secarcely be added that under normal circum- 
stances the wife while living with her husband has alsoa potent 
voice in determining their style of living. But in this case 
none of the plaintiffs have had that. opportunity, If the hus- 
band forsakes his wife without any fault on her part, he is 
according to the texts of Hindu Law penalised by being obli- 
ged to give her a third of his property provided that would be 
sufficient for her maintenance. It will thus be seen thaf as 
between the husband and wife the mutual obligations are 
special and they result from circumstances that they are 
bound to live together and to attetd to each others 
comforts. But the position of the widow with teference 
to her husband’s co-parceners or heirs is altogether 
different. She is not bound to reside With them, nor. 
are they under any personal obligation to maintain her. 
Their liability to do so arises only if they have taken the 
assets of her deceased husband either by inheritance or by 
survivorship. As possession of the assets of her deceased 
husband is the source of obligation, it is also the chief element 
to be considered in fixing the widow’s maintenance. If the 


husband had been a divided member of the family or had left’ 


self-acquisitions, she would inherit them as his heir and be 
entitled to enjoy the enfire income of such properties. Where 
such income is not sufficient to meet her reasonable wants, she 
may even alienatg the corpus of the estate. The rights of the 
widow of an undivied member whose interests in the joint 
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property-have passed by survivorship to the other’male mem- 
bers of thé- family are thus stgted in Lingayy4 v. Kanakamma 
(2). 

“The wives of the male co-parceners in a Hindu family are not entitled to 
equal shares wiih the males in the family estate, nor do they take their husbands’ 
shares by representation on their death, but in place thereof they are entitled to a 
portion of their estate for their enjoyment fain their /:/elsmee suficunt to manian 
them sn comfort, according to the means of the family (/#a/rcs our own). This 
is an absolote right due to thelr membership in the family and does not depend on 
thelr necessity arising from their want of other means to support themselves ” 


The right of the widow to thaintenance pout -Of the estate 
of her deceased husband in the hands of his’ heir or successor 
is in the nature of a burden upon the estate subject to which 
he takes the property and her right is to be maintained in 
comfort having regard to the extent of the assets of her hus- 
band taken over by his successor. The standard of comfort 
must necessarily vary with the means of the family due regard 
being also paid to the wants of the other members of the 
family who also have to be maintained out of the income of 
the family properties. , Each case has to be decided upon its 
facts. Where the assets of the husband which have been taken 
over are comparatively small, it has been held that the widow 
may be awarded even the whole of the income from her hus- 
band’s share as it wag at the time of his death. But in other 
cases there is no fixed ratio between the income derivable from 
the husband’s share and the proportion thereof which should 
be awarded to her for her maintenance. All that is required 
is that the allowance. ought to be such as to enable her to live 
in comfort having regard to the means of the family. Such 
being the rule, it is not in our opinion open to the co-parceners 
of her deceased ° husband who have taken his properties by 
survivorship to prescribe any arbitrary standard as regards 
the comforts the widow is entitled to have or the style in which 
she should live. It is not open to them to say “though we 
get a large income from the family properties we prefer to 
live as frugally as possible and we would go on saving the 
bulk of our income as the family has been doing heretofore 
and you should also be content with the barest necessaries of 
life”. In our opinion this contention is entirely unwarranted. 
We do not think that the sages of the Hindu Law regard the 
mere "hoarding of wealth as a meritorious act; especially in the 
IG Na RAISE LE aaa aa aa 
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Liv] THE MADRAS LAW „JOURNAL REPORTS. 539 
s 


case of Brahmanas, There is of courge nothing to prevent the 
owner of the property for the time being from living as fru- 
Sually as he chooses, but he has no right to force his style of 
living upon other persons who have independent rights in 
respect of the property. That is where the position of the 
widow differs from that of the wife. In case of dispute as to 
what is necessary for the widow to live in comfort, itis for 
the Court to decide what is'reasonable having due regard to 
all the circumstances of the family and chiefly with reference 
to the interest which her husb&nd had in the properties which 
have passed to hi® successor. We think therefore that the lear- 
ned Subordinate Judge rightly overruled this contention and 
that he waè right in fixing the monthly allowance which would 
be requisite for the widow to live in comfort, with reference 
to the income which her husband was entitled to for his share 
at the time of his death. The result of the decree is that out 
of the total annual income of Rs. 30,000 which the defendants 
are getting from the family properties he has awarded Rs. 
3,900 only to the three widows of the two deceased brothers 
who both were entiled toa half-share in the income of the 
said properties. The defendants and the other members of 
the family are still left with an annual income of not le$s than 
Rs. 25,000 a year with which they can satisfy their-wants and 
according to the defendants’ own ideas of living they wéuld 
be able to save not less than Rs. 20,000 a year far Several 
years to come with the result that the corpus of the family 
also will swell up year after year and “increase the annual 
income also proportionately. Several cases were cifed at the 
bar to show what maintenance has been decreed to the widows 
in those cases with reference to the income ofethe family. We 
think it is unnecessary to refer to those cases as each case has 
to be decided upon its facts. We may however observe that the 
general principle underlying all those cases including the case 
in Pushpavallt Thoyarammral v. Raghaviah Chetty (3), which 
was relied on by the learned vakil for the appellants as the one 
most in point so far as the present case is concerned, is that the 


allowance decreed to the widow should be such as to enable? 


her to live in such comfort as shee may be reasonably 
entitled to, having regard to the means of the family and 
the claims of the other members thereof. The rate of main- 
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tenance allowed to each widow in this case, cannot be consi- 
dered to be excessive in compgrison with the amount (Rs. 140 
a month) allowed to the widow in Pushpavalls Thoyarammal 
v. Raghaviah Chetty (3), relied on by the appellants. 
The learned Subordinate Judge who is a member of the same 
community to which the parties belong has gone into the ques- 
tion carefully and has fixed the monthly allowance at Rs. 100 
for each widow having regard to all the considerations which 
ought to weigh in sucha case and we see no reason, whatever 
to interfere with the exercise ofthis discretion. e: 


The respondents in their memorand of objections 
have claimed a higher rate of maintenance. It follows from 
what we have stated that their claim for enhancement of the 
monthly maintenance should also be disallowed. 


On behalf of the widow of Ramachandra Ayyar in O. S. 
No. 39 of 1924 it is urged that she as a single widow of Rama- 
chandra Ayyar is entitled to claim maintenance at a higher rate 
than the joint widows of Subramania Ayyar. In our opinion 
this contention is also whtenable, No widow whether single or, 
joint is entitled to claim any specific share of the income 
which is attributable to her husband’s share and all that she 
is entitled te is an allowance sufficient for her comfort and on 
thiseprinciple there isno reason to differentiate between the 
three plaintiffs in this-case. 

The, appellants next object to the award of a lump sum of 
Rs. 2,000 to each of fhe plaintiffs for performing vrithams, 
pilgrimages and other ceremonies. The objection is twofold, 
vis., (1) that more than Rs. 750 should not be awarded and 
(2) that the ambunt required for each vritham or ceremony 
should be made payable only when such vritham or ceremony 
is about to be preformed and that the direction ordering a 
consolidated amount to be paid immediately for all of them is 
unwarranted. We observe that the only objection raised by 
the appellants in the lower court with regard to this item is 
that the amount claimed was excessive. The further objection 
“5 raised for the first time before us in these appeals. As 
regards the amount awarded we see no reason to differ from 
the learned Subordinate Judge, wifo has given sufficient 
reasons in paragraph 67 of his judgment. As regards the 
Ep ka a rs 
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objection nowTaised before us it would® appear that ‘of* the 
several vrithams and ceremonies which the widow is ¢njoined 
by the Shastras to perform, only one has to be performed by 
her at a comparatively late stage in her life but all the other 
ceremonies may be performed at any time she likes. The 
objection which after all applies only to one of the ceremonies 
does not seem to us to be so material that we should now 
entertain it for the first time and especially as the amount 
which may have to be allocated for it will at the most be a few 
hundred rupees, and therefore tle order of the lower court 
for the vrithams and ceremonies will stand: 


The nextobjection relates to arrears of maintenances 
The lower court has awarded to each of the widpws amrears 
of maintenance from the date of the death of their respective 
husbands and at the same rate as fixed for their future main- 
tenance. The objections raised by the appellants are : (1) that 
arrears of maintenance should not have been awarded for any 
period prior to the actual demand made by or on behalf of the 
widows for maintenance; and (2) tHat as regards past 
maintenance the rate should have been lower than that fixed 
for future maintenance. A further objection is also raised 
(3) with regard to the minor plaintiff that she cannot claim 
any arrears of maintenance for the period òf her minority. ° 


As regards the first objection the authorities are clear that 
unless there was any waiver or abandonment of her right to 
maintenance by the widow, she is entitled to maintenance from 
the death of her husband, the obvious reason being that the 
property of the husband which devolves on his heir or survi- 
vor descends subject to the burden of her maintenance. Such a 
Waiver cannot necessarily be inferred either from the fact 
that no formal demand was made or from the circumstance 
that she is living in her parental home. See Pushpavalis 
Thoyarammal v. Raghaviah Chetty (3), following Rangathayi 
Ammal v. Munusawmi Chetty (4), and Raja Varlagadda 
Mallikarjuna Prasada Nayudu v. Raja Yarlagadda Durga, 
Prasada Nayudu (5). . 





3. (1913) 15 M. L. T. 95, at p. 97. ° 
4 (1911) 21 M, L. J. 706. 
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As regards the Second objection we.see no reason for 
interfering with the discregon of the lower court as regards 
the rate fixed for the arrears of maintenance due to each 
plaidtiff. 

The third objection which, relates to the minor plaintiff 
(Lakshmi, 2nd wife of Subramania Ayyar) also seems to us 
to be equally baseless and was rightly overruled by the lower 
court. oe 

The next objection to the decree relates tathe question of 
costs. It is urged on behalf of the appellabts that as the claims 
of the serveral plaintiffs were considerably exaggerated and 
the lower court decreed to them less than half of what they 
claimed, the proper order as to costs should have been to 
direct the parties to pay and receive proportionate costs. The 
learned Snbordinate Judge in the concluding paragraph of his 
judgment says that as the defendants withheld all the informa- 
tion from the plaintiffs as tothe resources of the family the 
plaintiffs were not in a position to know what the income of 
the family was and that therefore they cannot be blamed if 
they proceeded upon an exaggerated view of the income of the 
fantily. We observe also that the defendants put forward in 
the lower court some pleas as tothe maintainablility of the 
Suits which were found to be quite vexatious and which the 
appellants’ learned vakil in the exercise of a wise discretion 
refrajned from pressing before us. A good deal of the en- 
quiry beforc the Idwer court related to the genuineness of Exhi- 
bits I and II which were put forward by the defendants to 
defeat the plaintiffs’ claim to separate maintenance and also to 
reduce the rate of maintenance to ‘an amount alleged to have 
been fixed by their husbands. The learned Subordinate Judge 
after an elaborate enquiry held that Exhibits I and II were 
not proved to be genuine. That question also, wisely as we 
think, was not re-opened before us by the appellants’ learned 
vakil. In our opinion the direction that the defendants should 
not only bear their own costs but pay the plaintiffs’ costs also 
of the suit was in the circumstances of this case a proper one. 

The next objection relates to the direction as to court- 
fees. The learned Subordinate Judge has directed that the en- 
tire court-fees payable by the plaintiffs to the Government in 
allthe three suits shouldbe borne by the defendants. The 
‘appellants contend, that this direction is wrong and under 
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Order XXXII, Rules 10 and 11, Civil Procedure Code, it is 
not open to the Court to direct the defendants to pay court-fees 
exceeding the amount which is payable on that portion of the 
plaintiff’s claim which is successful. We think that this conten- 
tion which is supported by Ganga Dahal Rai v. Mussammat 
Gaura (6), following Chandfareka v. Secretary of State for 
Iudta (7), should be allowed and that the decree of the lower 
court in each case should be modified by directing the defen- 
dants to pay ,court-fees only on the amount decreed to the 
Plaintiffs and directing the plaintiff in each case to pay the 
difference between tHat amount and the entire court-fee pay- 
able by her for each plaint. Any excess paid by the defendants 
will be set off as against the amounts decreed to the respgctive 
plaintiffs. ° 

The next and the last objection which has been urged by 
the appellants against the lower court’s decree is that no per- 
sonal decree should have been passed against the defendants in 
any of these cases. The contention is that the defendants are 
under no personal obligation to maintain the plaintiffs and 
that, as their obligation springs only from their possession of 
the property of the family, the decree against them should be 
only for payment out of the assets of the family. We find 
that even in such cases there are precedents both ways, which 
is probably due to the fact that in many cases the defendants 
themselves do not object to a personal decree. We find*also 
that the plaintiffs in O. S. Nos. 2 and+39 of 1924 do 
not in their plaint ask for any personal decree as regards 
future maintenance. Though the obligation springs only out 
of the possession of property, yet if the income fgr any parti- 
cular period has been already received by the defendants and 
not duly accounted for by them, there can be no serious objec- 
tion to any personal decree being passed in respect of sucha 
period. We are therefore of opinion that the direction in the 
decree making the defendants personally liable should stand 
as regards the arrears of maintenance, decreed to the plain- 
tiffs, and the lump sums awarded to each of the plaintiffs for 
the performance of vrithams etc. and alsq as to plaintiffs’ 
costs of the suit, but, as regards future maintenance, which has 
been decreed, the direction in the decree making the defen- 
dants personally liable therefor will be amended as follows : 


Se ee 
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—In Para 2 after the word ‘defendant’ insert the words “out 
of the assets of the joint® family” and to para 5 add the 
words “ except as regards their liability under paragraph 2”. 

As regards the memorandum of objections put in on 
behalf of the respondents, we „have already dealt with the 
grounds relating to enhancement of the monthly maintenance. 
The other point which remains to be considered is that which 
was pressed on behalf of the respondent Lakshmi; the junior 
widow of Subramanya Ayyag, vis., that the Payment of the 
maintenance should be charged also upon the houses situate in 
the town of Tinnevelly and other properties. We see no suffi- 
cient reason for acceding to this contention. If hereafter it 
turns out that the properties charged under the decree with the 
payment of the maintenance to the respective widows do not 
offer adequate security, it will be open to the respondents to 
apply to the Court which passed the decree to take into consi- 
deration the altered circumstances and modify the decree 
suitably. 

Another point raised on behalf of the same plaintiff is 
that the Judge has omitted to provide for the expenses of the 
annual shradha of her husband. We do not think so. We 
think this item is included in the provision made for her future 
maintenance at R3. 1, 200a year. It has also been so under- 
stood by the plaintiffs in the other two suits. i 

> {n the result the decrees of the lower court will be modi- 
fied in two respects, vis., (1) as regards the payment of court- 
fees to the Government and (2) the expunging of the direction 
as to the personal liability of the defendants, as pointed out 
above. SubJect to such modifications all the appeals are dis- 
missed with costs. 

The memoranda of objections are also dismissed with 
costs. _ U 


A. S. V. Decrees modified. 


a 
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- PRIVY COUNCIL. 


[On appeal from the Hig& Court of Judicature at 
Rangoon. | 


. 
PRESENT :—VISCOUNT HALDANE, LORD ATKINSON, LORD 
BLANESBURGH, LORD DARLING AND LORD WARRINGTON OF 
CLYFFE. 


Bhogilal Bhikachand and others ... | Appéllants* (Plaintiffs.) 
E LU. : 
The Royal Insurance Company, 
Limited : .. Respondents (Defits.) 


Indian Bo dyrae Act, 1872, Ss. 153, 155, 1§7—laler pretation of —Effect of 1p- 
prober recepiton of eviaenct. 


Ss. 153 and 155 of the Indlan Evidence Act, 1872, must be frictly cana tebe 
and narrowly interpreted if the Courts governed by that statute are to be spared the 
task in many suits of prosecuting, on most imperfect material, issues, which have no 
bearing upon that really in contest between the parties. 


Sembe :—S. 153 of the Evidence Act is in accordance bith the opinions of the 
Judges In the case of Attermey-Geusral v. Hstchcock, (1847) 1 Ex. 9r =154 E.R. 38. 

Where, In order to corroborate a witness, a letter written by him was tendered 
and recelved in evidence under S. 157 of the Evidence Act, the Judicial Committee, 
in bolding that, under the circumstances, the letter was not properly receivable for 
any purpose, made the following pertinent observations:--"‘Its contents Ought to 
have been excluded from judicia] consideration in all Courts as Completely as they 
have been ignored by thelr Lordships”, z 

’ Ld 

Appeal (No. 103 of 1926) from a judgment and decree 
of the High Court, Rangoon (Robinson, C. J., and Brown, J.), 
dated the 15th June, 1925, reversing a decree of that Cburt in 
its Original Jurisdiction (May Oung, J.), dated the 24th June, 
1924. 

The appellants claimed Rs. 1,76,000 from the-Royal In- 
surance Company, Limited} as being the value of a parcel of 
diamonds insured by the company in 1922 and lost in the 
course of transmission by registered and insured post from 
Rangoon to Bassein. The company alleged that the parcel 
either never contained diamonds of the value of Rs. 1,76,000 
or that the diamonds and parcel were abstracted from the cus- 
tody of the postal authorities with the knowledge and conni- 
vance of the senders. After a trial lasting eleven days Mr. 
Justice May Oung gave judgment for the appellants for the 
full amount claimed, with interest and costs. On appeal dhe 
High Court at Rangoon reversed that decision and dismissed 
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the appellants’ suit, With costs. The presentS@ppeal to His 
Majesty in Council was thenginstituted. NI 


Dune, K. C., and Raikes for appellants. 
Neilson, K. C., and McDonnell for respondents. 
Their Lordships’ judgment gas delivered by 


Lorp BLANESBURGH :—In this suit the appellants seek 
to recover from the regpgndents as insurer’ the sum of 
Rs. 1,76,000 with interest, the value of a parcel 6f diamonds 
alleged to have been lost Or stolen in Odtober, 1922, 
during its insured transit by registeref@ post from Ran- 
goon to the shop at Bassein of the second a ant, to 
whom the parcel was there addressed. The suit was brought 
in the Higte Court of Judicature at Rangoon. It was 
decreed by May Oung, J. On appeal, Robinson, C.J., and 
Brown, J., exercising the Appellate Jurisdiction of the 
Court, recalled the decree of the Trial Judge, and on the 24th 
June, 1924, dismissed the suit with costs. From this dismissal 
the plaintiffs now appeal, and they ask that the decree of 
May Oung, J., in their favour be restored. a 


. The diamonds were insured partly under one policy, partly 
under another. Both policies, in terms identical, were in the 
name of the first appellant, but the diamonds were the property 
in part af the second and in part of the third appellant. „The 
policies are in form policies of marine insurance covering 
goods transmitted from, inter alia, places in Burma to places 
in Burma “in the ship or vessel called the registered post.” 
They insure against theft or robbery or loss any parcel of 
jewels duly declared from the time of the issue of the postal 
registered receipt until that of the delivery of the parcel to 
the consignee and his signature tothe Post office. The deli- 
very contemplated by the policies is delivery at the address 
of the consignee. The policy moneys are to be paid without 
abatement on the expiration of one month after first proper 
notice and proof of the loss have been given. 


The first appellant is a commission agent at Rangoon. 
The second and thfrd appellants, nephew and uncle to each 
other, are jewellers at Bassein, owners of separate businesses 
thee. They are each of them customers of the first appellant. 
The commercial history of all three is gogd. At the time of 
the trial the first appellant had been in business at Rangoon 
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for over 30 years, and for six or seven Fears he had done his 
insurances with the respondents. e His credit, so the respon- 
dents’ principal witness stated in evidence, was unlimited. 
The other two appellants are younger men, but their busi- 
nesses are said to be amongst the most important of their kind 
at Bassein. The third appellaat holds a public position of some 
prominence in that town. The appellants were possessed of 
admirable insurance records. They had for all their years in 
business been insuring their jewels in transit and never before 
had any claim for a loss been fnade by any of them. In the 
Present case all three appellants are alleged to be parties to a 
fraudulent insurance conspiracy. The charge has been laun- 
‘ched by the tespondents in circumstances to which referente 
must later be made. The appellants in facing it are efttitled 
to have this record of theirs remembered. 


But the first appellant is entitled to have something more 
said about him. At the time of the transaction originating at 
Rangoon and alleged by the respondents to have been a gross 

‘fraud upon them, the first appellant wag on his way to India. 
He had left Rangoon a week before and he remained absent 
from Burma for many months. If there is anything clear in 
the case, it is that he personally had neither lot nor part in the 
transaction, be it fraudulent or innocent. It is not the least 
serious of the criticisms to which the judgment of the Appel- 
late Court is open that the learned Judges there intlude in 
their insinuation, it is not a finding, of fraud all the three 
appellants indifferently—a mistake which is not surpgising if 
they had regard to the terms of the respondents’ notice of ap- 
peal. It was only before the Board that any personal impu- 
tation upon the first appellant was disclaimed “by counsel for 
the respondents. This amende, tardy though it be, the first 
appellant is entitled to have put upon record. 


The further facts of the case, as they emerge from the 
evidence and documeuts, are simple enough. On the 24th 
September, 1922, the second and third appellants accompanied 
by one Mehta, an associate in business of the third appellant, 
left Bassein for Rangoon. They came primarily to purchase 
diamonds for their Basgein businesses in anticiption of the 
up-country demand for these stones, always, it seems, most 
active during the months of October and November. Their 
purchases, or a great part of them, were to be made through 
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the first appellant. His office accordingly: became their 
business headquarters during their stay at Rangoon. It was 
at the time in charge of his managing clerk, one Pandya. 


The second and third appellants did not make immediate 
payment for the diamonds which they purchased. The sums 
involved were beyond their cash “resources. They either gave 
hundis to or were debited in account by the sellers for the 
agreed prices. Much of this indebtedness in respect of the 
lost jewels at the date of the trial still remained’uridischarged. 
In respect of some of it judgments had been recovered against 
the second and third appellants, and prdceedings in bank“ 
ruptcy threatened. 


r 
@ 


By Satugday, the 30th September, these appellants had, 
ready for transmission to Bassein, purchased and other jewels 
of the value of Rs. 1,60,000. On that morning the jewels 
were put up in separate packets to mark, inter alta, their 
different ownerships, and at the premises of the first appellant 
were enclosed in a metal cigarette case, which was then duly: 
sealed in the presencé of Pandya, of the second and third 
appellants, andof Mehta. The general direction seems to have 


been taken by Pandya, It was he who addressed the case to 


the third appellant at his shop at Bassein. It was he who 
supgested and marked upon the case the figure of Rs. 200 as a 
suitable jnsurance with the Post Office. 


Of this Post office insurance, which ultimately played so 
importapt a part in the case, some explanation is here necessary. 
There was no obligation imposed by the policies to effect such 
an insurance in any amount. In the case of inland parcels of 
jewels, however, it seems to be ysual, in Burma, for an 
assured, even if not so obliged by his policy, to insure them 
also with the Post Office in some amount usually nominal. 
Here Rs. 200 was the amount chosen, and Pandya chose it. 


So marked and addressed, the parcel was taken to the 
Rangoon Post Office by Mehta and was there registered by 
him and, as had been suggested by Pandya, was insured also 
for Rs. 200. The Rost Office receipts were in course despat- 
ched to the Rangoon Office of the respondents in order | that, 
under the open policies of the first appellant then current, the 
insurance of the parcel at its full declared value might be duly 
effected. Saturday being a short day, the fisk could not be 
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dealt with byi the, respondents until te following Monday P. C. 
morning. mt was then promptly gccepted. Bhogilal 

: 2 . age Bhikachand 

Their Lordships have detailed these facts although this is 7. 

not the insurance which in this suit is called in question. ‘Upon Senne 
this first insurance the respondents have received and retained San, 
their premium. The risk nêver became a claim. And they 
are now content. But this insurance was made at and before 
the trial a subject of elaborate inguiyy at their hand ; they 
desired to show that it was as fraudulent as the insurance 
immediately in question was being alleged to be, and, naturally, 
because so far as concerned the packing, posting, registration 
and insur&nge of the parcel, the facts deposed with regard to it 
were in substance identical with those sworn to in relation to 
the insurance in suit. It is not surprising, therefore, tHat the 
respondents did not accept them. But their attack failed. 
The facts, as above set forth, remained in the rusult uncon- 
troverted, and this suggests another observation with reference 
to this first insurance. The second and third appellants had 
apparently no doubts as to its regularity, post office insurance 
and all. They risked their jewels in that confidence, which 
was not misplaced. The risk, as has been seen, was accepted 
by the respondents on the morning of the 2nd October without 
comment, inquiry or hesitation. . ` 


In the afternoon the second and third appellants were 
returning to Bassein. They had collected and had still with 
them diamonds valued at Rs. 1,76,000, a considerable Portion 
of which had been purchased on the two preceding days. For 
safety’s sake, and both Courts agree that this explanation was 
adequate, they were desirous that the jewgls should go 5 
separately from themselvé$ and should be insured with the 
respondents, as the first packet had been. Accordingly, a 
parcel containing the jewels was, on that morning, made up at 
the office of the first appellant exactly as had been the other, 
by and in the presence of the same persons. This parcel was 
taken to the Post Office, but this time by the second appellant e 
and Mehta, addressed to the second appellantat at his Bassein e» 
shop. Like the first, and again at the suggestion of Pandya, 
the parcel was insured with the Post Office for Rs. 200 and so : 
insured and registered was, the second appellant and Mehta 
deposed, despatched by them as had been the first. The Post 
Office receipts were’ as before, sent on to the respondents ang 
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they at once accepted the risk Toi the tul decląred value of 


Rs. 1,76,000. è Ea 


In both cases the respondents entered in the endorsements 
made By themselves on the policies the amount of the Post Office 
insurance, and not in the second case any more than in the 
first was objection taken or question raised either as to- the 
amount of that insurance or at all. The parcel so registered 
and postally insured, now dęgcribed as postal packet 217, duly 
reached Bassein on the evening of the 3rd October. It was 
put in the safe at the Post Office. On the same` evening the 
second and third appellants returned front Rangoon. Early 
next morning the second appellant sent a messenger to the 
Pést Office to take window-delivery of the registered parcel. 
He wa’ told that it had already been handed to the postman, 
one Lala by name, for delivery on his round. An hour or so 
later, Lala returned to the Post office and reported to the 
Postmaster that the parcel had fallen through some broken 
meshes in his bag and had been lost. No trace of it has since 
been forthcoming, and its insured value is the claim which the 
appellants make against the respondents in this suit. ` 


The claim was at once put forward. The first attitude 
of the respondents towards it was one of reserve: The sum 
claimed was large. “It exceeded in amount any previous single 
insurance of the first appellant. The second and third ap- 
pellants ‘were nearly related. The two insurances, each so 
considerable and effected in such rapid succession, although 
excitingeno observation when tendered for acceptance, seemed 
ominous in retrospect after one of them had matured into a 
claim. The rgspondents accordingly, as they were well 
entitlled to do, required strict proof of the loss. They 
demanded full particulars of the jewels contained in the 
insured parcel, indeed in both of the insured parcels. They 
pressed for information as to the place where and the persons 
in whose presence each of them had been packed. Noticing 
that the sum of Rs. 200 was less than the amount for which 
the first appellant had been accustomed to insure with the 
Post Office previous parcels of less value, they were insistent to 
know the reason why that smaller sum had been chosen in these 
instances. The particulars and information asked for were 
promptly, and, as has been found by the Trial Judge, accu- 
rately supplied. As to the Post Office Inswrance for Rs. 200, 
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the answer TBE the solicitors in a letter of the 23rd 
November, 1922, was that thereewas no special reason for 
insuring the parcel for that sum, instead of a larger amount, 
except a spirit of economy, and that it did not matter fot what 
amount the parcel was insured in the Post Office as the assured 
were not looking to the Post Office to recoup their loss. The 
solicitors also pointed out, what was of course true, that the 
respondents had without objectiop endorsed the policies, well 
knowing in both cases that the parcels were covered by a 
postal insurance.of only Rs. 200. To these statements no 
reply has ever beef made, and to the letter itself the only 
response*was to the effect that the claim papers were being 
forwarded to the respondents’ Calcutta office for instructiots, 
and that a further letter would be sent on recipt of the teply. 


In the meantime the Post Office had called in the police to 
inquire into the loss of the parcel, and into the conduct of the 
postmaster and of the postman Lala in reference thereto. 
There were suspicious circumstances in relation to the condition 
of the postman’s bag, and other matters. As a result, on the 
15th February, the appellants were informed by the police 
that the case had been closed as undetected, and that -guilt 
could not be brought home to Lala. The Post Offiee accord- 
ingly paid to the appellants their insurance of Rs. 200, ande it 
may here be added that the .postmaster was sqpn ‘after 
protnoted, while Lala at the time of the trial still remained in 
the postal service. li 


Of all this the respondents duly became aware, but they 
maintained their refusal to pay, adducing one reason after 
another in justification. The claim had been referred to the 
head office for final instructions. The police investigation 
into the alleged loss was not complete, and therefore the 
matter could not be disposed of then. This was on the 20th 
February. When informed on the 10th March by the 
appellants’ solicitors that the police investigation had been 
closed, and that the Post Office had paid their insurance, the 
respondents’ only reply was that the case was still under 
investigation by the Criminal Investigatitn Department, and 
that the Rangoon office Was not yet in a position to make a 
disposal of the claim. That office having, apparently, in ethe 
meantime, made anjinsuccessful attempt to induce the appellants 
to accept a smaller sum in satisfaction, this suit was, on the 
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12th April, 1923, commenced, and therein on the 11th June, 
more than eight months afte the loss, the respondents, for the 
first time, charged the appellants with fraud. This they did in 
the following paragraph of their written statement:— 


“ The defendants allege that the parce! in question in the alternative either 
never contained diamonds of the value of Bs. 1,76,000, or that the sald diamonds 
and parcel was abstratced from the custody of the postal authorities with the 
knowledge and connivance of the plaintiffs, who have conspired to put forward a 
fraudolent claim in this matter.” E 


The appellants complain, and With reason;‘that this most 
serious charge should have been so belated, and when made 
should be so vague. The first appellant, an old customer of 
the’ respondents, has a special complaint of hig 6wn, that 
without the slightest justification the charge should have 
been made tô extend to himself, and is only now withdrawn. 
The explanation of the respondents’ attitude in the matter is, 
as it happens, disclosed in a letter of tbe 10th February, 1923, 
addressed by their office at Calcutta to their Secretary at 
Rangoon :— 


“Lam obliged for your letter of the sth instant, and note that, as the 
Criminal Investigation Department have so far failed to establish a case against 
the payties, the case has been filed as being “ Undetected,” but I assume that this 
does not mean that the Criminal Investigation Department intend to let the matter 
drop. 1 trusf the former Bassein Post Master, who you advised us on the 17th 
October last had been transferred to Rangoon, will be closely watched, and that the 
Policeswill make every endeavour to identify the writer of the last anonymons letter 
which we r&ceotly sent you, and that they will continue to take an active interest in 
the case, 


“I note the Post Office contemplate meeting the claim on them this week, but, 
whether they do so or not, I do not consider that we should yet make payment. 


“The circumstances strongly polut to attempted fraud, and, if further 
pressed, I think weghould state that, in view of Information which has reached as, 
we are not prepared to pay the claim. The lega wa say at this juncture the better, 
and I would not suggest indicating In any way what the nature of the information In 
our possession is, 1 must admit our information ls very meagre, but the claimants 
need not know this. I doubt if a sult will be filed, but, if it is, fresh publicity will 
be given to the matter, which might lead to usefal information being produced. 
Whilel am naturally very averse to delay in payment ot claims, the circumstances 
in this case seem to warrant every means being taken to defer payment. Should a 
sult be filed, it will probably be several months before it is heard, and, in the 
meantime, incriminating evidence may be forthcoming, or we might be approached 
with a view to effecting a compromise.” 


The meagre information of February had not been supple- 
mented in June. Theonly evidence of fraud forthcoming even 
at the trial had been colleeted by one, Bhattacharjee, to whom 
peference will later be made, long after the*date of the written 
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statement. The respondents accordingly remain under the 
imputation that when, so long aftgr the event, they did put 
forward this charge of fraud, they had even then in their 
possession no evidence at all to support it. It was, in truth, 
a dilatory plea, not justifed by their obligation under their 
policies to make prompt paymênt. The correspondence shows 
that this dubious procedure was mot directed from London. 
The view of the respondents’ head office, as early as the 10th 
January, had: been that the-claim should be met, provided that 
the police had finished their inYestigation, that no further 
information had betn obtained, and that the Post Office had 
paid their insurance. That view was not, however, accepted 
at Calcutta, and this suit will not have been without somé 
good effect if, as a result, the respondents see to it that similar 
wholesome instructions when given to their representatives im 
the East are in future observed. 


The contest at the trial centred on the allegations in the 
respondents’ written statement, and the issue of this appeal 
has depended upon the question whether either of their 
allegations in that statement is true. The first of them— 
that the parcel never contained diamonds of the stated value— 
put the appellants to proof of the fact that KH did: the burden 
of the alternative allegation of fraudulent conspiracy remained 
heavily with the respondents. 


Upon the first allegation the respondents’ case really was, 
that there never had been any parcel containing diamonds 
“made up anywhere. This was apparently the stafement of the 
anonymous letters referred to by ‘the Calcutta office in the 
above letter of the 10th February, 1923. It was accordingly 
not suggested to the witnesses that the postal packet 217 was 
other than the parcel packed at the office of the first appellant. 
What the respondents did try to prove was that in that parcel 
there never had been any diamonds at all—if for no other 
reason than this, that the appellants had not the diamonds to 
put into it. This was the contest, and in the course of it, 
evidence of the utmost particularity was adduced by-the 
appellants and tested at every point by the respondents. The 
merchants from whom the jewels had been bought produced 


their account books: the persons present when the parcel was, 


made up explained in detail what then happened, e 
R—/0 
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In the result theflearned Judge intis judgment expressed 
himself very clearly. On the first pointshe thus stated his 
conclusions :— l 


e'i That the plaintiffs on or about the and October, 1922, were in possession 
of diamonds of the description and value alleged by them 1» amply proved, They 
have called witnesses who made the sales, and their account books have been put in 
the translation of these account book entie and connected exhibits have taken 
much time, and I have spent many hours in checking the witnesses’ statements.” 


As to the packing of the parcel the learned , Judge also 
held that the account of it as above. stated should he accepted. 
And all this was the view Of the Appellate Court as well. 
There the appellants’ possession of diambnds was no longer 
even contested by the respondents, and as to the making up of 
the parcel the learned Judges say, j 


u We seeno reason to doubt that a parcel was made up*containlng them.” 


On these findings it might have been supposed that, sub- 
ject to the result of the alternative issue of fraudulent 


` conspiracy, the respondents’ case was at an end. Registration, 


posting and insurance of the parcel so made up had been duly 
deposed to, and the evidence on the point had not been 
challenged either in cross-examination or by counter-evidence. 

* But this was not to be, for in his address to the Judge on 
the whole case counsel for the respondents essayed the conten- 
fion that it had not been satisfactorily proved that the postal 
packet.217 was the same packet as that made up at the 
premjses of the first appellant; that there was only the 
evidence of the second appellant and of Mehta that it was the 
same ‘that, for reasons to be alluded to later, Mehta’s evidence 
must be ignored; and that the evidence of the second appellant, 
interested amd uncorroborated as it was, should not be 
accepted as sufficient on so’serious an issue. 

Now, in their Lordships’ view, this contention ought ‘not, 
at the stage of the trial at which it was made, to have been 
entertained at all. The evidence with regard to the posting 
of the parcel had’ passed quite unchallenged; the respondents’ 
gole case had been that there was only one packet and that it 
never contained diamonds; there was not a tittle of evidence to 
support the suggestion, made as a last resort, that there had 
been two. The learned Judge, hdwever, did not take this 
strict view.. He did not reject the contention as then inad- 
missible ; he dealt with it on its merits. . He found that the 

° evidence of the seeond appellant with regard to the posting 
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could not be rejedted, and being ®f opinion. that the. 
respondents’ altertlative case of fraud had not been made good, 
he decreed the suit. 


In the Appellate Court this last contention df the 
respondents was put by them in the forefront of their case, : 
and the treatment of it by the learned Judges there was 
somewhat unusual. Agreeing so far with the learned Trial 
Judge, they would not and did nat hold judicially that fraud 
on the part of the appellahts had been proved, but they in- 
timated very clearly their belief that all three of them were 
implicated in something of the kind. They made no dis- 
crimination between the appellants on this head. They 
criticised the Trial Judge for adjudicating upon this last 
contention of the respondents without taking fhe appellants’ 
unproved fraud into account. Allowing themselves to be duly 
influenced thereby, and taking the view also that the second 
appellant on another relevant matter was a Perjured witness a 
they refused to accept his evidence as to the posting, although 
it had been unchallenged, and they dismissed the suit with 
costs- This is the situation with which the Board have had . 
on this appeal to deal. . 


Now, it was upon the view they took of the Post Office 
insurances that the decision of the learned Appellate Judges in 
its last analysis depended; and, indeed, these insurances* have 
been invested by both Courts in Burma with a degree of 
decisive importance to which on the evidence their Lordships 
cannot help thinking they are in no way entitled. So much 
will, they believe, appear when their true purpose and proper 
implications have been ascertained, and that, in the first 
instance at’all events, apart from any question of fraud. To 
this task, therefore, their Lordships ‘at once address 
themselves. 


In the present case the assured, as has already been 
pointed out, were not required by their policies to effect any 
Post Office insurances at all. It was enough that the jewels 
to be protected were being carried “in the ship or vessel called? 
the registered post." Nor apparently were the respondents’ 
policies singular in this respect. The jewel insurances of the 
second and third appellants had usually been effected with the, 
Norwich Union Office, and specimens of that company’s poli- 
cies issued to them are in evidence. It, thereby appears that 
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the Norwich Union, prtsumably by way rog protection against 
the temptation presented py over-insurance, required a 
declaration from its assured that his Post Office insurance did 
not exteed Rs. 50. In other words, under Norwich Union 
policies there was not only no obligation on the part of the 
assured to insure with the Post @ffice : there was an express 
limitation on his liberty so to do. 

The practice among agsyred already referred to must, of - 
course, be well known to the offices. They know that it is 
usual for an assured not only fo register his jewels with the 
Post Office, as he is always bound to do} but also to insure 
them in some nominal amount with the Post Office “whether 
so bound or not, and the practice seems to be rational enough. 
An honest assured prefers-his jewels to their insurable value, 
and Post Office insurance is not unlikely to provide additional 
security in the transit of a parcel of jewels if in amount it be 
at once large enough to impress upon the officials handing it 
the propriety of taking special care of the parcel, but be not so 
large as to be likely ta excite their cupidity or weaken their 
integrity. And if such be their purpose one would expect 
that the amounts of these insurances will be governed by no 
exact principles, but will depend upon the character or mood, 
of even caprice, of the individual assured when fixing them. 


And this is just what all the witnesses, who deal with the 
subject in evidence, affirm. Pandya, who fixed the insurances 
here, is very clear omthe point; and he is supported by appel- 
lants’ witnesses numbered 2, 4 and 5, the first two, diamond 
merchants and the third, a jeweller at Rangoon, and by their 
witness numbered 8—a Rangoon dealer in precious stones in 
a large way of business. Pandya’s statement is rejected by 
the learned Appellate Judges almost with derision. It may be 
doubted whether they could thus lightly bave dismissed it had 
they considered it on its merits, had they reflected that it was 
so influentially confirmed in other quarters, and had they 
noted the failure on the part of the respondents to meet it by 
‘any evidence to the contrary, either of their own officials or 
from the trade. < 

In the result it appears to their Lordships that, apart from 
the Rost Office regulation, so much discussed in Burma, and 
to which attention must now be directed, the insurance of the 
tw6 parcels here for Rs. 200 each was most ordinary and 


Liv] THE MADRAS LAW JOURNAL REPORTS. 557 
' 

natural. How far, then, is that conclu$ion affected by the 

existence of the regulation referred to ? 

This regulation in effect is that at the local Post Offices 
throughout India and Burma, but only at these offices*( for 
the regulation does not apply to large towns, as, for example, 
Calcutta or Rangoon), parcel¥insured for Rs. 250 or over are 
given window-delivery only ; they must be called for by or on 
behalf of the recipient; they are-not delivered in the ordinary 
way to him at his place of address. 


Now, with reference to that regulation, it must first be 
observed that it seems clearly to be one for the limitation of 
the Post Office’s liability as insurers : it is nota regulation 
designed, as the learned Appellate Judges apparently thought, 
for the greater safety of the insured parcels,” so that an 
assured who ignored it was, almost thereby confessedly, 
exposing his jewels to hazard. On the contrary, it would not 
seem to be natural that an insured person whose jewels were, 
as here, protected under his policy until delivered at his place 
of address, should effect when under no obligation to do so a 
Post Office insurance which would leave them at his charge 


between the Post Offce and his place of business. e 


But the most striking thing in connection with this 
regulation is that to so many of the witnesses its existence wah 
either unknown or discounted. This was the position of 
Pandya and at least three of the appellants’ witnesses, ell of 
them apparently quite independent. In this position, too, 
must have been the respondents themselves, for they attempted 
no explanation of how it was that the appellants’ two parcels, 
each addressed to Bassein and each insured fer Rs. 200, so 
that window-delivery was thereb¥ excluded, were accepted 
without demur or delay. Their Lordships cannot doubt that 
the reason of all this was that the regulation was only locally 
operative—not operative, for example, in Rangoon, the centre 
of the Burmese jewel trade, and that the Insurance Com- 
panies, if they knew of it, attached to it, as was specially 
shown by the form of Norwich Union policies, no importance 
or value at all. The important fact that the regulation ig not 
universally applicable was clearly not present to the minds of 
the learned Appellate Judges in considering its Significance, 
for in the elaborate analysis of the previous insurances 
effected by the first Appellant with the respondent, which they” 
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made in order to support their viewsthat in the case of. 
valuable parcels, insurances jn excess of Rs?300 had always 
been effected by him with the Post Office, they treat this 
excess as being equally pertinent in cases where the place of 
destination had been Calcutta or Rangoon, where the regula- 
tion does not apply, as in cases Where the destination had been 
Bassein or some other place, where it is operative. Incidentally, 
also, they omit to obserye that there is no instance of an 
insurance at Rs. 250 ; the insuranee invariably ‘is for some 
sum above or below that figtire—a strange circumstance if 
the determining factor in fixing the améunt was window- 
delivery or not. On this whole matter their Lordships come 
tô the conclusion that this regulation in no way militates 
against their view reached apart from it, that the postal 
insurances here were not abnormal, and that the statement 
of Pandya that he fixed them without reference to window- 
delivery and, indeed, in ignorance of the regulation, is 
evidence that may quite reasonably be accepted as true. 
This insurance inng way indicates a fraud or astep in a 
fraud in the sense that to any extent the respondents are 
relieved of their burden to prove that fraud. 


This view of the matter deprives of much of its importance 
the final and deterfhining factor in the conclusion reached by 
the Appellate Court. In the judgment of the Court, it is 
said i— < 

“Sphere can be noedoubt that the plaintiffs were fully aware of the rales as 
to windoyg-delivery, and we are not prepared to believe them when thay say that the 
amount for which the parcel would be insured with the Post Office was entlrely a 
matter of chance, the amount being fired on the spur of the moment without any 
reference to windog-dellvery or anything ele.” 

The learned Judf£es, it will be seen, attribute that 
statement to, amongst others, the second appellant, and it was 
because they held him to bea witness of falsehood in that 
respect that they considered themselves entitled to reject, when 
uncorroborated, his evidence as to the posting of postal packet 
217. 

Now, for reasons already given, that statement imputed 
to the second appeMant would not, had he made it, have seemed 
to their Lordships to be necessarily*false. But the tragedy is 
thet he made no such statement. His own insurances being 
with the Norwich Union, his postal insurances were usually 
Rs, 50, and so he said. He said nothing at all to the effect 
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above imputed to, Beaia generally, while as to the PC. 
regulation, his eyidence was that he was quite aware of its Bhogilal 
existence. It was the third appellant and not he who said he 
was ignorant of it. In other words, the conclusion gf the The Royal 
learned Judges is based on a most regrettable mistake, and it Company, 
follows that the only ground upon which they upheld what Limited. 
their Lordships have called the respondents’ last contention Lard 
cannot be sustained, and that the finding of the learned Trial 
Judge on this point must remain” uftdisturbed. In the result i 
postal packet 217 was the self-same packet of diamonds which 

had been made up in the office of the first appellant and handed 

to the second appellant to be posted. 


And this same conclusion, perhaps not less certainly, may 
be reached in another way. The learned Appelfate Judges, it 
will be remembered, found that the diamonds had been packed 
at the first appellant’s premises, as deposed to by the witnesses 
present. It was their opinion also that if a dummy parcel was in 
fact posted, as they strongly suspected, each and all of these 
witnesses were privy to the imposture. The learned Judges, 
however, did not apparently pause to consider what possible 
purpose had been served by the making up of the parcel #vhich 
they found had taken place, but which, on this further view, 
had been only an idle ceremony.’ Had they asked themselves 
that question, the answer to it, as their Lordships think, would 
not have been difficult. Once find, as both Courts did, that 
the parcel of diamonds was made up and handed for post to 
the second appellant, then the subsequent fraud caf only be 
made even plausible by imputing it exclusively as a private and 
Particular fraud to the second appellant and Mehta—as a e 
fraud not only on the respondents, but on the first and third 
appellants as well. But a fraud confined to the second 
appellant and Mehta has never been even alleged by the 
respondents, and that presumably for'a very sound reason. 
Had they made that charge, and had they failed to establish 
it, they Would have been left in the unfortunate position of 
having, at all events temporarily, afirmed the honesty of °® 
Pandya, who was alone responsible for the fixing of the Post 
Office insurance. In other words, they would have deprived 
themselves of their main plank, unstable as it was, on which 
their charge of conspiracy rested. The result is that, so soon 

as the making up Of the parcel is accepted, as it has been by 
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both Courts, fraud inthe posting can only,be brought home 
by a limitation being imported into the charge, which has 
never been made. 


The respondents did not ask at their Lordships’ hand for 
a finding that their charge of fraudulent conspiracy had been 
made good. Their Lordships are accordingly dispensed from 
the task of dealing with this matter in detail. 


But they have considered all the evidence with care, and 
certain aspects of the case not*unfavourable to the appellants, 
but not alluded to in the judgments below,*have been included 
in the statement of the facts which they have already made. 
And there are others. On the whole matter, their Lordships 
feel it to be due to the second and third appellants to say—-the 
first appellant is now absolved by the admission of the 
respondents themselves—that in their judgment the evidence 
actually led ageinst them cannot be accepted as going any 
way at all towards proving the charge it was adduced to 
support. Itisa matter of some surprise to their Lordships, 
who have considered it critically, that that evidence, as 
evidence against any of the appellants, and much less as 
evidence against allof them, should, when its nature and 
inspiration are remembered, have been so seriously regarded 
by the learned Appellate Judges. 


In these circumstances the conclusion just announced is 
sufficient to dispose of the appedl, ‘and their Lordships 
would have left its consideration there had it not been that two 
matters, exhaustively dealt with in the Courts below, raise 
questions of general importance. Their Lordships feel it to 
be their duty, therefore, to refer to them. 


The first is the rejection from consideration by both 
Courts of the evidence given in the suit by Mehta. Mehta, in 
the box, had confirmed generally the evidence given by the 
second and third appellants and by Pandya as to the purchase 


a and making up and despatch of the diamonds. By the Trial 


Judge the evidence of these witnesses was, on these matters 
accepted in its entirety ; by the Appellate Court it was accept- 
ed except as to the evidence of posting given by the second 
appéllant. Mehta’s evidence, however, was rejected alto- 
gether, and that because of the finding of beth Courts that he 
had, offered the respondents’ representatives in Burma to give 
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a 
evidence in their favour if he was paiti by them the sum of 
Rs. 50,000. 


It all arose in this way. One Bhattacharjee, ap officer 
who had taken some part in the police investigation into the 
loss of the jewels, remaineg, while still attached to the police, 
actively interested in the preparation of the respondents’ case. 
He sat by their counsel at the trial instructing him. Witnes- 
ses called by them—more espectally the two chief witnesses in 
support of the case of fraudulent conspiracy, had been brought 
forward as a ‘result of his activities. To the police, Mehta at 
an early stage had made his statement: that statement was 
in the possession of the respondents. It may be assumed that 
it was in accord with the evidence he gave at the trial, because 
he was in no way confronted with it as being i in any way in 
conflict with his evidence as then given. After having made 
that statement, Mehta, it seems, suffered a robbery at his own 
house, and so again came into association with Bhattacharjee, 
who, it would appear, obtained a promise from Mehta that, 
notwithstanding his previous statement, he would for 
Rs. 50,000 make a full confession and a statement before a 
magistrate to the effect that the respondents’ charge of fraud 
was true. Bhattacharjee, delighted with his success, although 
doubtful whether Mehta was not something of a humorist out 
to play a trick upon him, expressed to his chief at Rangoon 
his fear that the respondents would not be prepared to pay so 
large a sum as Rs. 50,000 on so doubtful a chance. He 
arranged, however, to bring Mehta to Rangoon ån secret, 
unknown particularly to the second and third appellants, and 
there to put him in direct contact with the respondents’ repre- 
sentatives. He first took him to their legal adviser. To that 
gentleman Mehta apparently repeated his proposal. But 
unsuccessfully. He rightly felt that such a suggestion was 
one which professionally he could not entertain, and Mehta 
was handed over to the respondents’ manager at Rangoon. 
To him he made the same statement, and apparently—for 
that is the effect of the manager’s evidence—his offer waf 
rejected, not because it would have been discreditable or 
dishonourable to enter-into any such corrupt bargain, but 
really because there was no ceitainty as to what the purchased 
evidence would be, while the price asked for it was exorbitant. 
Had Mehta been *willing to accept the reward of Rs. 10,000 
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previously offerd. by tle respondents~for information jas to 
the diamonds, the bargain, 89 the witness leaves it to be 
inferred, would have been struck. To Mehta, when he was 
called, these matters were put in cross-eXamination. He 
denied them all. It was put to him also that in connection 
with the preliminary police inquiry be had attempted to bribe 
the butler of the District Magistrate. It was suggested to 
him further that, in conversation with one Lalu Misser, he 
had stated that the whole “case of the appellants was a 
swindle. When the case for the respondents was reached, 
they sought to contradict all these denials of Mehta by sub- 
stantive evidence, adduced under section 155 (3).of the 
Evidence Act. The learned Judge permitted them $o to do by 
calling Bhattacharjee, the respondents’ manager at Rangoon, 
the District Magistrate’s butler, and Lalu Misser. The last 
denied that Mehta had ever made any such statement to him; 
the others supported the stories which Mehta had denied. 
The learned Judge found that in these last denials Mehta had 
lied, and he accordingly refused to consider his evidence at all, 
Upon this two questions arise for discussion. The first is 
whether the evidence in rebuttal was properly admitted. 
Their Lordships are not prepared to hold that the evidence of 
Bhattacharjee and the respondents’ manager on this issue was 
not®properly received, but they think the section was 
stretched beyond its true purport in admitting the evidence of 
the butler and Lalu Misser. Sections 153 and 155 of the 
Indian Evidence Act*must, in their Lordships’ judgment, be 
stricty construed and narrowly interpreted if the Courts 
governed by that statute are to be spared the task in many 
suits of prosecuting, onlmost imperfect material, issues, which 
have no bearing upon that really in contest between the parties. 
Section 153 does not go far beyond, if it goes-at all beyond, 
the case of 4. G. v. Hitchcock (1), on which doubtless it was 
based. 


“So much for the legal aspect of this incident. Mehta 
was duly and rightly discredited, even although it may well be 
that the whole adventure on his part was, as Bhattacharjee 
feared it might be, nd more than a grim joke—a trap into 
which he hoped the respondents might fall. But what 
surpfises their Lordships is that while Mehta is duly de- 


a ee a. - (1847) 1 Ex. 91 : 154 E. R. 38. ° 
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nounced, they find no tword of judiciaf criticism of the part. 
in the transaction played by Bhattacharjee, to say nothing of 
the respondents’ manager. In their. Lordships’ view, that 
played by Bhattacharjee was little lees blameworthy than 
Mehta. If there were no persons ready to offer bribes for 
evidence favourable to their cause, there would be no bribed 
witnesses in Burmese or Indian Courts; the bribers stand to 
the bribed in these cases in a relation not unlike that in which 
the receivers of stolen goods stand to the thief. And when 
communications similar to those deposed to in this case are 
brought to the notice of the Court, they call for and should 
receivesinstant judicial condemnation. The respondents’ legal 
representative did well to take no personal part in such a 
negotiation; but he ought himself instantly tqahave ¢urned it 
down and advised his clients to have nothing to do with 
Mehta. Any negotiation on such a matter was as blame- 
worthy in the lay client as it would have been derogatory to 
the professional man. 1n the view of their Lordships such an 
incident as is here disclosed must always, when brought under 
judicial notice, be instantly and sternly reprobated whether 
the King’s justice is being administered in the East or in the 
West. i 

The second matter on which their Lordships feel it desi- 
rable to observe is the tendering and reception in evidende of 
the letter written by Bhattacharjee to his ‘official chief’ on the 
30th June, 1923. This letter was tendered and receiyed under 
S. 157 of the Evidence Act. Their Lordships desire emphati- 
cally to say that the letter was not, under that section, pro- 
perly receivable for any purpose. It was of no greater value 
as evidence, although it-was calculated‘to do much more injury 
ta impartiality than an anonymous letter. Itis idle to sug- 
gest that the letter was tendered to fix a date, and to its 
malign influence may well be largely attributable the state- 
ment of the learned Trial Judge in his judgment, 


“ For some reason that Tam unable to explain I feel that there is more in 
the case than meets the eye”; 


as well as the strong view against the appellants taken by 
the learned Appellate Judges. Its contents ought to have 
been excluded from judicial consideration in all Courts as 
completely as they have been ignored by their Lordships, 
Their Lordships do not pretend that they have solved the 
mystery of these lost jewels. It is nof their task, any more 
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than it was the task 8f the Burmeseourts so todo. The 


` judicial duty throughout has been to ascertain by evidence 


that the Court can receive whether the appellants have proved 
their cage or whether the respondents have proved their de- 
fence. In their Lordships’ judgment, so soon as the appel- 
lants had established, as they did, the making up and the 
posting of the parcel, the suit became practically undefended, 
and in the result it should have been so dealt with. 

These are the reasons for their Lordships’ humble advice 
to His Majesty that this app@al should be allowed, and the 
decree of the learned Trial. Judge restored, swith costs, both 
before the Board and in the Appellate Court. ° 

“ Solicitors for appellants : Bramall & Bramall. 

Solicitors for respondents : Sanderson, Lee & Co. 

K. J. R. Appeal allowed. 


Reporter's Note :—' Whether the evidence referred to in the Secomd Exception 
to S, 153, Evidence Act, can be given has been the subject of doubt in England. 
The Legislature has here answered the question in the affirmative, taking that view 
of the matter which was laid down by tbe Judges in the case of the Atternsy-General 
v. Hitchcock, (1847) 1 Ex, 91 =ł54 E. R. 38 ; Woodroffe and Amir All’s Evidence 
Act, 5th Ed., p 879—K. J. R 
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Madras Estates Land Act, Ss 25, 30, 45 and 77—Scops of —Gront of melwaram 
y Jane as service inam— Resumption of inam—Sust for rent under S. JJ— Reni not 
previously fixtd or ascertatnsd—Duty of Court to ascertain the amount of rent—Pro- 
ber method of ascertaining thagreni—Fair and reasonable rent—Onesiion of fact— 

Interference in second sppeal—Liability for interest on rent. 
The plaintiff granted the melwarem of the sult land, which was admittedly ryoti 
land, afinam to the defendants’ prodecessors in Hen of service. In 1914 the plain- 
eS en a ae EN ara es ee Cae 


§, A. Nos. 1550 and 1551 of 1932, 8th September, 1927. « 


LIV] “THE MADRAS LAW JORNAL REPORTS. 565 


uff resumed the Inam. There was Bome T abont the matter of the resamp- 
tlon but the Civil Court eventually in 1918 upheldit. The plalntl brought the 
Present snit under S.77 0f the Madras EstateLand Act for arrears of reat on the 
land from the date of resomptiun. The defendants pleaded that, since the rent was 
not ascertained, no rent having been-paid for the period during which the inang was 
fn force, no suit for rent would lie until the rent had been ascertained. 


Held (1) that there was no special procedure or agency provided in the Madras 
Estates Land Act by which, in any and every case, the amount of rent was to be 
separately fixed or ascertained before a snit for It could be filed, and, in all caas: 
where the rent was not ascertained under S. 25, S. 300r S. 45 or was not already ™ 
fired, the court In a sait under S. 77, when the afboofit of rent was in dispute, should, 
as part of its daty, aicertsin the amount of gent ; 

Mallayya y. Norayenagaj apathires x, (1924) 21 L W. 42, referred to. 

Rafa Rangayya Appa Rhe v. Bobba Sriremuly, (1903) L. R. 301. A. 17: LLR 
a7 M. 143: 1M. L. J. 1 (P. C.), disdognished ; 

(2) that the present sult did not fall under either B. 30 or S. 45 of the Madraf 
Estates Land Act, nor did it fall under S. 25, as the defendants wore jn possession of 
ryotl land all along and could not be sald to have been admitted to possession of 
ryotl land on the date of the resumption, the land not having been In itself the inaw; 

(3) that the proper method of ascertalning the rent in this case was to ascertain 
the rate prevailing for sim{ler lands with similar advantages in the neighbourhood, 
as there was no reason why on resumpticn the defendants shoule not pay whata 
newly admitted tenant would be bound to pay; ; 

and (4) thatthe defendants, having retalned posstssion of the money which 
ought to have been paid by them to thelr landlord and had the benefit of the interest 
on it, must pay intereat on the amount of rent for eech fasli from the first day of 
the succeeding fasli. 

What la the fair and reasonable rent on the land ia really a question of fact and 
in second appeal the court cannot go Into the question “of the correctness of the 
rate of rent, provided the principles upon which the rate has been ascertaines are 
legally correct. e 

The court trying a suit onder S, 77 of the Madras Estates Land Act has, In the 
case of 5. 25, a duty to hold the ryot bound to pay rent ath rate not exceeding the 
rate prevailing for similar lands with similor advantages inthe neigh bonrhodd If such 
information ls available, and, in the casa of S. 45, has a duty to decide what is the 


rent fixed on the land, and itis only when the trying court cannot decide these 
points that an application has to be made to the Collector to fix #he rent. 


Second appeals against the decrees of the District Court 
of Vizagapatam in Appeal Suits Nos. 294 of 1919 and 221 of 
1921 preferred respectively against the decrees of the Court 


of the Sub-Collector of the Parvathipur Division in E. L. 
Suits Nos. 110 of 1918 and 74 of 1921. 


P.'V. Rangoram for Appellants, 

VY. Govindarajachari for 2nd Respondent. 

The Judgment of the Court was delivered by 

Wallace, ]—These are two appeals under the Madras 


Estates Land Act. The suits were filed under S. 77 of the 
‘Act by the plaintift-landlord against the defendants for arrears 
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of rent. One of thé suits is filed'fér the, arrears of faslies 
1325 to 1327 and the other for faslies 1328 to 1330. 

The facts necessary for disposal of the appeals are that 
plaintiff granted melwaram of the suit land, which is admit- 
ted to have been ryoti land, as inam to the defendants’ prede- 
cessors in lieu of service. In fasli 1325 (December, 1914) 
the plaintiff resumed the inam. There was some litigation 
about the matter of this resumption, but the Civil Court 
eventually on 27th February, 1918, upheld it.. The plaintiff 
now sues for arrears of reft on the land from the date of 
résumption. The lower appellate Courtefixed the annual rent 
at Rs. 600 and has decreed that sum for the suit faslies 
with interest, and‘the defendants appeal. THey do not dis- 
pute*that they are bound to pay rent. They argue that, 
since the rent was not ascertained, no rent having been paid 
for the period during which the inam was in force, no suit 
for rent under S. 77 lies until the rent has been ascertained, 
because until then it isan anomaly to speak of rent “being 


` due” or of an “ arrgar of rent.” 


The learned Vakil for the appellants pressed on us the 
contention that the scope of the Act was that Chapters ITI and 
IV ‘were intended to deal with proceedings for the ascertain- 
ment of rent, Chapter V with the payment of rent, and then 
Chapter VI with the recovery of rent by a suit or distraint, 
and argues therefrom that, unless the rent has been ascertai- 
ned under Chapter III or Chapter IV or has been already fixed, 
no suit under Chapter VI will lie for its recovery. We are 
unable, however, to hold that the Act does actually contain any 
such comprehensive or exhaustive scheme. The only sections 
in Chapters MI and IV which deal with ascertainment of rent 
are Ss, 25, 30 and 45, and these deal with certain exceptional 
cases and leave untouched the ordinary case of rent due by an 
occupancy tenant. There is in fact no special procedure or 
agency provided in the Act by which in any and every case 
the amount of rent is to be separately fixed or ascertained 
before a suit for it can be filed. To hold, as the appellant 


’ contends, that, in all cases to which S. 25, S. 30 or Si 45 do not 


apply, the rent must be ascertained by a tender of patta and a 
suit thereon, is to hold that, for*the extraordinary cases a 
simple procedure has been provided, but, for the ordinary cases 
a most cumbrous procedure has been prescribed. We cannot 
gree that this is the meaning of the Act, 
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Obviously then the Aet intended thet in all cases where 
the rent was not ascertained under S. 25, S. 30 or S. 45, or 
is not already fixed, the Court in a ŝuit under Section 77, when 
the amount of rent is in dispute, should as part of its duty 
ascertain the amount. And this is no new procedure. After 
all, rent which has been or is fixed only means the rent which 
has been uniformaly and lawfully paid for a series of years or 
arent agreed upon by the parties or a rent which has been 
already determined by a decree “of‘Court. . In the first two 
cases, if there is any dispute as to the amount of rent, the 
authority to decide that dispute must in the last resort be the 
Court. Probably in 99 per cent. of suits under Section 77, the 
amount of rerft.is in dispute and has not been fixed previously 
by Court or agreement. Parties come to court because. they 
cannot agree as to the rate of rent. To accede to the appel- 
lants’ argument that a suit under Section 77 will only lie if the 


rent has been fixed by some other authority than the trying 


Court would be to hold that the great majority of the suits 
tried under Section 77 and all the suits in which the Court 
has in the slightest degree interfered with the amount of rent 
claimed were not maintainable in law, and that in a maintain- 
able suit under Section 77 the defendant cannot be heard to 
say that the amount of rent is not correct because it must have 
been already fixed. To sucha desperate conclusion we do net 
consider ourselves compelled to come. Our view is thgt tdken 
by a single Judge of this Court in Mallayya v. Narayana- 
gajapathiraju (1). The appellant has reférred us to a Privy 
Council decision under Act VIII of 1865 reported if Rang- 
ayya Appa Rao v. Bobba Sriramulu (2). But the procedure 
under that Act was so different from the procedure under the 
presnt Act that that decision has in our opinion no bearing on 
the present case. Under Act VIII of 1865 the rent had to be 
fixed by the Revenue Court usually by a suit for acceptance of 
patta, and when it had been so fixed then the suit for rent was 
brought in a Civil Court. But under the prescnt Act it is the 
Revenue Court itslef that entertains the suit for rent. 


Now if Section 77 applies to the ordinary case in which 
parties are disputtng about the rate of rent? there is no reason 
why it should not apply to unusual cases which are not covered 
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2. (1903) L. R. 30 I. Atr7z: I. L. R. a7 Mad. 143: r4 M. L. J. 1 (P. C.) ` 
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by Sections 25,30 amd 45. “th fact, even, with reference to 
sections 25 and 45, it is clear that the Court trying a suit 
under Section 77 has, in tHe case of Section 25, a duty to hold 
the gyot bound to pay rent at a rate not.exceeding the rate 
prevailing for simllar lands with similar .advantages in. the 
neighbourhood if such information. is available, and,. in the 
case of Section 45, has a duty to decide what is the rent fixed 
on the land, and it isonly when the trying: Court cannot 
decide these points that an ‘application has to.be made to the 
Collector to fix the rent. Te uphold'his argument the appel- 
lant’s vakil had to contend that, though ig these two sections 
an application to the Collector was prescribed anly in: the 
second alternative mentioned, yet the sections.xfust mean: that 
appligation fad to be made to the Collector even in the matter 
of the first alternative. This contention seems to us wholly 
untenable on the language of the sections. 

Now the present case is a suit for arrears of rent in 
which the amount of rent has to be determined, and itis a 
case which does not appear to come under S. 25, S. 30 or S. 45. 
It is quite clear that it does not come under either S. 45 or 
S. 30. Some argument before us centred round the question 
whéther it comes under Section 25, that is, whether it can be 
said that the defendant was a person admitted by the landlord 
fb possession of ryoti land from the date of resumption of 
the’inam. The lower appellate Court held that he was. The 
defendants in the lower Courts maintained that Section 25 did 
apply. Here, however, their learned Vakil-has taken up the 
opposite position and maintains that it doesnot. The plaintiff 
also maintains that it does not apply. As the land was all 
along ryoti aad was not in itself the inam, it is not excluded 
from the definition of ryoti land given in Section 3, 16 (c)— 
See Rajah Venkata Ramayya v. Veerasami (3). Hence the 
defendant was in possession of ryoti land all along, and was 
not ‘admitted’ to possession of it on the date of the resumption. 
It appears to us, therefore, that the District Judge was wrong 
in his view that he was so admitted and that Section 25 ap- 
plies. The provisions of that section therefore are also not 
applicable. e 

The suit, therefore, falls under Section 77, and none of 
these exceptional sections applies. In such a suit, as we have 





e 3} (1917) L L- R. 41 Mad, 554 . 34 M. L. J. 305. ° 
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already held, when the rent ve noi already agreed upon or 
known and therefore has to be fixed or ascertained, it is the 
duty of the trying Court to ascertain it.’ One method of doing 
that, which, for example, it is bound to apply .under Section 
25, is to ascertain the rate prevailing for similar lands with 
similar advantages in the neighbourhood. Such a principle 
may well be applied to a suit for rent against a tenant when 
the rent isnot already known or fixed. Such a method has 
been the one adopted by the lower cdurts in the present case 
and it seems to us a method justified both by law and in equity. 
There is no reason,why the defendants should occupy the land 
at a lower rate than a ryot admitted newly to the land would 
have to pay.~ sy e- 

Tbe lower appellate Court has fixed the amount of rent 
on this basis at Rs. 600 per annum. It has been contended 
by the appellants that the rate of rent should not be increased 
beyond Rs. 140 which apears to have been the sum which was 
being, paid before the creation of the inamor at least should 
be not more than Rs. 450 per annum which was the figure 
which the- plaintiff entered in 1905 in his accounts, Ex. M, as 
the nominal rent for purposes of calculation of road céss at 
the time when the inam was still unresumed. The- plaintiff 
himself claimed Rs. 800.. As we have said, there sedms 
no obvious reasons why on resumption the defendant should 
not pay what a newly admitted tenant would be bound, to pay. 
What is the fair and reasonable rent on the land is really a 
question of fact, and in second appeal wé will not gó into the 
question of the correctness of that rate, provided the principles 
upon which that rate has been ascertained are degally correct. 
We decline to interfere with the finding of the lower appellate 
court on this point. 


Finally a question of interest was raised, but we can see 
no reason why interest should not be awarded. The defendant 
has retained possession of the money which ought to have been 
paid by him to his landlord and has had the benefit of the in- 
terest on those sums. The decree will, however, have to be 
slightly altered to fix the dates from which interest is payable 
and it will be declared that interest for each fasli is payable 
from the first day of the succeeding fasli. With this modifi- 
cation we dismiss*the appeals with costs (one pleader’s fee)» 


R—72 
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A memorandum %f obiectious has heen filed by the 
Respondent which is concerned with the reduction by the 
lower appellate Court to Rs.°600 of the trial Court’s figure 
of Rs.650. We do not see that the lower Appellate Court 
has committed any error of law in fixing the figure at Rs. 
600 and we therefore dismiss thee memorandum of objections. 


N.S. Appeals dismissed, 





IN THE HIGH COURT OF JUDICATURE AT MADRS. 

PRESENT :—MR. Justice MapHAVAN Nam AND MR. 
JUSTICE CURGENVEN. E , 

S.S, Jagannadhaswamy Naidu . Petitioner* 4 Accused in 

e a .- C. C. No. 80 of 1926 on 

DF 3 the file' of the Joint 1st 


class Magistrate of 
Narasapur). 
v. 
T. Manikyam Respondent (Complain- 
i ant in do.) 


Criminal Procedure Code—S. 197—Taksldar aling as polling acer m 
municipal election—Of erce under S Bof District Mumcipalitses Act by— Prose 
cution for —Sencton of Local Government—Necessty. ' i 


Tha sanction of thé Tecal Government under S. 197 of Criminal Procedure 

is not aà condition precedent to the institution of criminal proceedings under 

S. sÉ of the Pistrict Municipalities Act againsta Tahsildar who acted as a polling 
officer in connection with a municipal election. 


while acting as a polling officer, a Tahsildar is not acting-or purporting to act 
in the discharge of his official duty as a Tahelldar within the meaning of S. 197, 
Criminal Procedure Code. ° , 

‘The fact that the Tahsildar was appointed a polling officer only after obtaining 
the permission of the Collector does not affect the position. > 


Petition under Ss. 435 and 439 of the Code of 
Criminal Procedure, 1898, praying the High Court to revise 
the order of the Court of Session, West Godavari at Ellore, 
in Criminal Revision Petition No. 23, presented to revise the 
judgment of the Court of the Joint 1st class Magistrate of 
Narasapur in Calendar Case No. 80 of 1926. 

P. Venkataramana Rao for petitioner. 

y, Suryanarayaha for respondent. 


The Public Prosecutor for the Crown. 
e 
* CrL R. C. No. 372 of 1927. a. 
* | (CHR, P No. 428 of, 1927). 


23rd September, 1917. 
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The Judgment of the Court was delivered by 


3" Madhavan Nair, J. :—This Petition raises the question 


whether sanction under S. 197 of the Criminal Procedure 
Code should be obtained before instituting criminal proceed- 
ings against a Tahsildar who actedasa polling officer in 
connection with a municipal election. 


The facts are briefly these :—Under G. O. No. 1367, 
L. & M., dated April 3,1925 ° OSs ae .. where a 
Chairman of a Municipal Council or the President of a Local 
Board desires to have the services of an offcer of the Revenue 
Department for the conduct of a particular election he may 
apply to theCollector and the Collector may Spare an officey’s 
services if he is able to do so. Acting under the Government 
Order, the Chairman of the Ellore Municipality obtained 
from the Collector the services of the Petitioner, a Tahsildar, 
to act asa polling officer in the 5th Ward of the Ellore 
Municipality during a recent municipal election. It is alleged 
that, while acting in that capacity, the petitioner committed 
an offence under S. 58 of the District Municipalities Act, 
which runs as follows :— | 
“ Every person who In the course of electoral operations falsifies or ‘attempts 
to falsify the record of an election by removing, destroying, altering or fabricating 
nomination papers or voting papers or by ang other acf or by any omission, shgll be 


punishable with imprisonment of elther description which may extend to ONO year or 
with fine or with both.” 


The case against the petitioner is described in paragraphs 
6 and 7 of the complaint. Paragraph 7 runs thus :-—— 
e 
" The accused wilfully marked the votes wiongly and falsified and attempted to 
falsify and fabricate the records of the e’ection and committed an offence punishable 


under S. 58 of the Madras District Municipalities Act and alo Ss. 465 and 469 of 
the Indian Penal Code.” 


It is not necessary for the purposes of this case to state 
the facts of the complaint in greater detail. 


When the case was taken up for trial, objection was taken 
on behalf of the petitioner that this is a case in which sanction 
of the Government is necessary under S. 197 of the Criminaf 
Procedure Code and that, as such sanction had .admittedly 
not been obtained, the complaint should be dismissed. Up- 
holding the objection the joint Magistrate dismissed the com- 
plaint. The learned Sessions Judge on revision set aside the 
order of the Joint Magistrate and diregted him to dispose of 
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the case according #0 law.’ The present revision ‘petition 


is against the order of the Sessions Judge. arte 
S. 197 (1) of the Cfiminal Procedure Code runs as 
follows :— 


i “ When any person who is a Judge within tbe meaning of S. 19 of the Indian 
` Penal Code, or when any Magistrate, or whoa any public servant who is not remove- 
able fiom bis office save by or with the sanction ofa Local Government or some 
higher authority is accused of any offence alleged to have been committed by him 
-while acting or purporting to act in the discharge of his official duty, no court shall 
take cognizance of such offencf extept with the previous sanction of the Local 
Government ” 


To establish the contention that sanction should, have 
been obtained, the petitioner has to show (1) that heisa 
pyblic servant who is not removeable from his office save by 
or with the sanction of the Local Government and (2) that 
he is accused of an offence alleged to have been committed by 
him while acting or purporting to act in the discharge of his 
official duty. If either of these conditions does not apply 
to the petitioner, then clearly it is not necessary to obtain the 
previous sanction of the Local Government to institute pro- 
ceedings against him.’ Following the argument of the learned 
Vakil for the petitioner, dealing with the second question first, 
we have to see whether the petitioner, while acting as a poll- 
ing officer under the District Municipalities Act, was acting or 
purporting to act In the discharge of his official duty, his 
official duty being that of a Tahsildar. It is alleged that, 
because the Collector has lent the petitioner’s services to the 
Chairman, notwithstanding the fact that he was acting asa 
polling offieer, he still regains a Tahsildar and was acting or 
purporting to act in the discharge of his official duty as a 
Tahsildar. No,direct authority in support of the argument 
has been brought to our notice. Under R. 8 (1) of the Rules 
for the Conduct of Elections of Municipal Councillors 

~ Jf owing to their belag more candidates than there are vacancies, a poll has 


to be taken, the Chairman shall appoint forthwith one or two polling officers for 
each polling station and may pay them reasonable :emuneration for thelr servises,” 4 


It is conceded that the petitioner, when his services were 
elent to the Chairman, was appointed as a polling officer hy the ` 
Chairman, and that jt was after this appointment that he 
began to discharge the duties of a polling officer. In certain 
cases it is the duty of the Municipal Chairman to appoint a’ 
polling officer, and the polling officer acquires the 
stagus of a polling | officer by the appointment by the 
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Municipal Chairman, The Muiicipal Ghairman may appoint 
any person he likes as a polling officer subject to the 
restrictions contained in the rule® The fact that the officer so 
appointed happens to be a Tahsildar or that he was appointed 
after obtaining the permission of the Collector does not affect 
the decision of the questiop. We are of opinion that the 
person appointed, though he is a Tahsildar, was, for the time 
being, not acting or purporting to act in the discharge of his 
official duty, as a Tahsildar and, therefore, S. 197 of the 
Criminal Procedure Code canhave no application. As one 
of the essential conditions necessary for the application of the 
section ig not satisfied in this case, it is not necessary to con- 
sider the other condition, namely, whether the petitioner ig a 
public servant who is not removeable from his office gave by 
or with the sanction of the Local Government. 4 

We think the order of the Sessions Judge is right and 
dismiss this criminal revision petition. ` 

A. S. V. Petition dismissed. 





l PRIVY COUNCIL. 
i [On appeal from the High Court of Judicature at 
Bombay.) | 
PRESENT :—Lorp SHAW, LORD Carson AND SIR LAN- 
_CELOT SANDERSON. 


Venkat Subba Shrinivas Hegde .. Appellant* (Defendant.) 
v. ° 
Subba Rama Hegde .. Respondent (Plaintiff, ) 


Transfer of Property Act, 1882, Ss. 122 and 123— Derd of gift delivered to 


donse—Doner not competent to revoke pift before registration. ë 


Where the donor of immoveable property has handed over to the donee an in- 
strument of gift duly executed and attested, and thegift has been accepted by the 
donee, the donor has no power to revoke the gift prior to the registration of the 
instrument. The dectalon of the majority of the learned judges in Atmaram Sekka- 
ram y. Vaman Janardhan, (1924) 1. L. R. 49 Bom 388 (F. B.), followed. 

Registration does not depend upon the donor's consent, but is the act of an 

‘officer appointed by law for the purpose, who, if the deed of gift is executed by or 
on behalf of the donor and Is attested by at least two witnesses (see Ss. 123 and 123, 
Transfer of Property Act, 1882), must register it if it is presented by a person hav- 
ing the necessary interest within the prescribed period. e Nelther death, nor the ex- 
Press revocation by the donor, is 4 ground for refusing registration, if the other con- 
ditions are complied with. Kalyana Sundaram Pillai v. Karuppa Meet panar , 
(1926) L. R, 54 I. A. 89: I. Le R. 50 Mad. 193 : 53 M. L. J. 346 (P. C.), relie on. 
ee 

*P.C. Appeal No, J of 1926. 24th January, 1928. a 

e 
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Judgment of the High Lont, reforted in Subie Rama v. Vexhatrubba (1), 
reversed, : 

Appeal (No. 96 of 1926) from a judgment and decree of 
the High Court, Bombay (Macleod, C. J., and Shah, J.), dated 
the 25th February, 1924, allowing a second appeal by the res- 
pondent from a judgment of the District Court of Kanara, 
dated ‘the 9th June, 1922, which dismissed a first appeal by the 
respondent from a judgment of the Subordinate Judge of 
Honavar, dated the 7th Webeuary, 1921, in favour of the ap- 
pellant. ° 


The facts of the case appear sufficiently froth the report 
in the Court below ; see Subba Rama v. Venkatsubba (1). 
e Raikes for appellant. = 


The resfondent was not represented at the hearing. 
Their Lordships’ judgment was delivrred by 


Lorp SHAW :—The circumstances of this case need not 
be referred to further than as follows : The object of the 
suit was to set aside a certain deed executed by the deceased 
plaintiff on the 26tlt June, 1919. By that deed certain pro- 
perty was transferred to the appellant. The deed was attacked 
as having been granted and delivered while the grantor was in 
ill-health and under undue influence ; elements of fraud 
were also introducéd. It may be said at once that the whole 
of these allegations were tested before the Subordinate Judge 
and, on, appeal from the Subordinate Judge, by the District 
Court? and all the allegations were disproved. Therefore 
that element of attack disappears from the case. 


There remains, however, this further point which until a 
few years ago was one of much contention in India. The 
point is, that the deed, which was a deed of gift of immovable 
property, was granted and delivered upon a certain day, but 
was not registered until certain events happened. Those 
events included the principal one, namely, that the grantor 
himself seems to have changed his mind. He not only did so, 
but he brought a suit which contained an application for an 
injunction against the registration by the donee of the deed of 
gift. ° 

Upon, this question of possible stoppage of effect to be 
given to the deed, the facts in this case are clear: the deed itself 





° 1. (1924) I. L. R. 48 B. 435.” 
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was, as stated, deliyered to the donee. TRe donee, therefore, in 
pursuance of that deed delivered to him, proceeded to register 
the deed and it was registered pending the litigation which 
had been raised, of which the present appeal is the outcome. 
The point at issue is thus expressed by the Judges of the High 
Court :— . 

“Can a donor of Immovable property, when the gift can only be effected by a 
registered document, realle from his action before the document had been registered, 
and, if the donee refused to give back the doanmeat, can the donor obtain an injun- 
ction from the Court restraining the donee from proceeding to register the 
document ? n . 

In granting leave to appeal in thee case the High Court 
delivered*in admirably brief form the reasons why the deci- 
sion, if allowed to stand, would upset the law in India as now 
settled, and put it in conflict with the latest decistons. 

“The point of law Involved in the case is whether a donor can revokva gift 
before the gift deed has been registered on the ground that the gift is not completed 
until the deed is registered. In the present case thls Court decided that the gift 
was not completed until the deed had been registered. Therefore the donor 
could revoke it before the deed was registered. This decision has been overruled by 
a decision of the Full Bench in Aimaram Sakharam Vy Vaman Janardhen (2), in 
which jadgment was delivered in October, 1924.” 

That was the position in which the appeal was allowed to 
this Board. But since this happened, the case of Aimaram 
Sakharam v. Vaman. Janardhan (2) has been-approved in a 
subsequent case before this Board. A judgment has been pro- 
nounced by, their Lordships which appears to be campfetely 
apt, and entirely in favour of the appellant in the present case. 
It is the case of Kalyana Sundaram ‘Pillas v. Karuppa 
Mooppanar (3). The head-note is as follows :— 

“A Hindu orecuted a deed of gift of part of his immovable property and 
delivered itto the donge. ,On the following day he adopts@a son. Three days 
later he registered the deed :—Held, that the gitt was valid against the adopted son, 
On delivery of the deed to the donee there was an acceptance of the transfer within 
section 122 of the Transfer of Property Act, 1882, and thereupon the gift became 
effectual, subject to its registration as regalred by section 123.” 

Then it records that the case of Atmaram Sakharam v. 
Vaman Janardhan (2), which was referred to by the High 
Court Judges, was approved. 


It is not necessary to go over the facts of this case further 
than is stated, but the following passage is directly in point. 
With regard to the proposal to prohibit the registrar from 


2. (1924) LL. R. ? B. 388 (F. B.). 
3. (1926) L. R. 54 I A. 89=I, L, R. 50 M. 193553 M. L. J. 346 (P C.). 9 
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4 
registering the deed, 2s is made in, this poe Salvesen, on. 
behalf of the Board, says —- 

“Registration does not depend Bo his (the donor's) consent, but is the act of 
an officer appointed by law for the purpose, who, if the deed ls executed by or on 
behalf of the donor and 15 attested by at least two witnesses, must register it, if it is 
presented by a person having the necéssary interest within the prescribed period. 
Neaiter death, nor the express ievocation *by the donor, is a ground for refusing 
registration, if the other conditions are complied wtth.” 

It would bea waste of words and time to go further than | 
that judgment, and it is sufficient to,say that it appears to rule 
the present case. s 

Their Lordships will accordingly humbly advise His 
Majesty that the appeal should be allowed and the decree of 
the Subordinate Judge restored, with costs in the Tourts below 
and before their Lordships. 

Solicitors for appellant : 


K. J. R. 


T. L, Wilson & Co. 
Appeal allowed. 





PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner, 
Central Provinces. ] 


PRESENT :—VISCOUNT SUMNER, LORD ee, LORD 
SINHA, SIR Joan WALLIS AND SIR LANCELOT: SANDERSON. ` 


Thakur Bhagwan Singh Appellant™ (Plaintiff. ) 
` e v - ` 


Darbarsingh . Respondent ( Defendant.) 
Cintr&l Prooinces Land Romus Act, 1917—Protected Thekadar—Rights of 
other members of the famsly—Tenure tmpartilde and inalienable, 


The tenure of a prorected Thekadar under the Central Provinces Land Revenue 
Act, 1917, is {mpaitiable and inalienable, bat though the #keka is made impartible 
by statute, the Act contemplates that it may nevertheless be the joint property of 
the Thekedar and his family. 

The rights of the other members of the Thekadar’s family discussed. 


_ Appeal (No. 54 of 1927) by special leave froma decree 
of the Court of the Judicial Commissioner, Central Provinces 
(Hallifax, A. J. C.), dated the 15th April, 1924, reversing an 


: appellate decree of the Court of the District Judge of Raipur, 


dated the 27th Febrfiary, 1923, which had varied and extended 
in the appellant’s favour a decree of"the Subordinate Judge of , 
Bikaspur. 


° 6th Februaiy, 1938. 
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The appellant brought the suit toeeject the respondents, 
his nephews, from, and recover sole possession of, the pro- 
tected rights of the Mauza of Bbdtara (of which he was the 
Thekadar) with cultivating rights and of a house and its 
compound therein. 

The question in the appeal to His Majesty in Council was 
whether the appellant was entitled to sole possession, as the 
District Judge held, or only to joint possession with the res~- 
pondents, as the Judicial Commissi6ner held. 


The facts of the case appear from their Lordships’ judg- 
ment, aud also fromm the report of the case in the Court below, 
see Khedu Singh v. Bhagwan Singh (1). 

De Gruyther, K. C., and Raikes for appellant. 

Wallach for respondent. . 

Their Lordships’ judgment was delivered by 


Sir Jonn WALLIS: —The question for decision in this case 
is ashort one. The suit was brought by the plaintiff, Thakur 
Bhagwan Singh, who has the status of a Protected Thekadur 
under Chapter IX of the Central Provinces Land Revenue Act, 
1917, in respect of the village of Bodtara, against his nephews 
Khedu Singh and Darbar Singh, who are members of the joint 
family (of which he is admittedly manager), for possession of 
the entire village and of the house and compound-at Bodtara, 
from which he had been excluded by the defendants, and as to 
which he claimed to be entitled to possession under section 109 
of the aforesaid Act. The defendants pleaded, among other 
things, that they had lived with the plaintiff in the family 
house at Pandaria until he and his family began to ill-treat 
them, and had then removed to Bodtara and fad taken joint 
possession, along with the plaintiff, of the village and house. 
Whether they had a right to do so was the subject of the first 
issue: : 

“ Whether the plaintif was entitled to absolute possession on the strength of 
his protected status certificate even though the defendants be held to be co-sharers 
in the theka with the plaintiff? ” 

The subordinate Judge gave the plaintiff a decree for® 
possession of the village and a declaration that he was.entitled 
to remain in possession df the village so long as he was the 
holder of the certificate of protected status, but that as regards 
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Poca the house, the suit should stand dismissed as premature, and 
Thakar that the defendants, as against the plaintiff should remain” in 
Parean possession’ until ousted as tht result of a suit for partition or 
asthe,result:of an amicable arrangement. On appeal the 
seth District Judge found that the house was an essential adjunct of 
Sir Jobe the village, and modified the decree by giving the plaintiff a 
` decree for possession of the house as well as of the village. 
The case then came on second appeal before the Court of the 
Judicial Commissioner, wħo dltered the decree of the lower 
appellate court, granting the pleintiff exclusive possession of 
the village and house; into a decree for joint possession with 
the defendants. From this deeree the plaintiff obtenen special 
leave to appeal to His Majesty in Council. 

THe position of a protected Thekadar is that, under 
section 108 of the Act, he holds the lands included in the theka 
under a lease-on terms setteld after inquiry by the revenue 
authority but executed by the proprietor (or in case of refusal 
by the revenue authority for him), subject to forfeiture as 
provided in'section 111 of the Act, one ground of forfeiture 
being his refusal to execute a kabulyat or counter-part of the 
„lease. On the expiry of the lease he is entitled to renewal 
únder clause (c) of sub-section (1) of section 109, and under 
clauses (a) and (b) of the same sub-section, his tenure is made 
iripartible and inalienable, and it is provided that on his death 
the succession thereto is to be regulated by thé “personal law 
of the deceased TheKadar, subject to the condition that only 
one persgn-at a time shall succeed and that such person : shall 
be chosen as therein provided: This béing the positianof the 
Thekadar, it follows, in their Lerpships’: ‘opinion, that he is 
entitled as less€e to possession of the demised premises, at any 
rate in the absence of the arrangement hereafter mentioned. 
‘At the same timé the Act recognises that the leasehold interest, 
though impartible, may nevertheless be the joint property of 
‘the Thekadar and his family; and it is provided in clause (a) 
of sub-section (1) of section 109 that 


nothing herein contained shall prevent a protected Thekadar or any member or 
members of his family who would be entitled toshare in the theka or to be main- 
tained out of its income from making any arrangement, binding on themselves only, 
y for the joint or divided management and enjoyment of the village or part thereof. P: 


-It has not been. suggested that there was any such arrange- 
ment binding the Thekadar in this case. 
e Section 112 is as, follows : 
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t Subject to mles made, under section a7, the District Commissioner may, on 
See any mêmber of the family of a protected Thekadar who is 
to be maintained ont of lta Income, transfer the theka to any such member 
if the family who shall thereupon becomes the protected Thekadar: Provided 
that sach removal shall not deprive the protected person removed of his Interest in 
the theka.” 
This remedy is no doubt egiven to the other members 
of the family in lieu of the right to sue for partition, of which 
they have been deprived in consequence of the here being 
made impartible by statute. á : 


As regards the house and compound at Bodtara, they were 
specifically claimed*in the plaint, and it was not alleged in the 
written statement that they stood ona different footing moni 
the rest of the village. F 


Consequently no issue was raised and no evidence - recor- 
ded on the point. In these circumstances the District Judge 
found that the house was an essential adjunct to the village in 
connection with the possession and management thereof. 
This was a finding with which, in their Lordships’ opinion, 
there was no sufficient reason for interfering in second appeal. 


This is sufficient to dispose of the case, ànd, as the 
plaintiff’s case in the plaint was based on his position ad pro- 
tected Thekadar and not on his position as managing member 
of the joint family in respect of all their properties, it” is 
unnecessary to consider whether he would not be entitled, in 
that capacity also to maintain the suit as to the houge and 
compound even if they did not go with thé theka. 


For these reasons their Lordships are of opinion that this 
appeal should be allowed, the ‘deeree of the Judicial Com- 
missioner set asédep and the decree of the’ District Judge 
restored. The appellant should have his costs in the courts 
below and of the. appeal. They will humbly advise His Majesty 
accordingly. 


ah 5 
Solicitors for appellant : Watkins and Hunter. 
Solicitors for respondent : T. L. Wilson & Co. 
“K.J. R. Appeal allowed. ° 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justigg RAMESAM AND Mr. Justice 
JACKSON. : 
R. A! Arunachala Iyah .. Petitioner® (Appt. in O. S. A. 
No. 58 of 1926 on the file of 
‘the High Court) 


v. 
Louis Dreyfus & Co. * .° Respondents (Respts. in do.) 


Costs—Arbityation—Roferance ie, sPoulid—Awerd 1” case of— Casts of —j uris- 
diciion ef High Court to amard—Arbditration Act, S. 17— Cru Piecedure Code, 
S. 35—Cosis—Meanine. 


e The High Court has no jurisdiction to pass an order as to comm of an award in 
a bake in, which kakak was no valid reference to arbitration. 


The. word “oat” in 8. 17 of the Arbitration Act and in S. 35 of Civil Proce 
dure Code refers to costs Incurred in coart. The costs incarred before an arbitrator 
or umpire cannot bo regarded as the costs of '“ a proceeding in the High Couit.” 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
an order directing the Taxing Officer and Commissioner of 
the High Court to tax the Bill of Costs filed by the petitioner, 
Appejlant in O. S. A. No. 58 of 1926, preferred against 
the judgment of the Hon’ble Mr. Justice Waller, dated 30th 
April, 1925, and the order dated 6th May, 1926, passed in the 
exercise of the Ordinary Original Civil Jurisdiction in the 
matter of the Indian Arbitration Act, IX of 1899, and in the 
matter*of the arbitration between Louis Dreyfus & Co. and 
R. K. Rajagopaia Aiyar & Brothers and R. A. Arunachala Iyah 
by including therein the costs incurred hy him before the 
Umpire in the said matter òr in the alternative, making it 
clear that the decree of the High Court, dated 12th September, 
1927, and passed in the said O. S. A. No. 58 of 1926, in- 
cluded such costs. 

K.S. Krishnaswamst Atyangar for S. Subramania Adyar 
for Petitioner. 

Vere -Mocket, instructed by Moresby & Co., for Respon- 


* dents. 


The Court made the following. 
ORDER :—The question raised is new and there is very 
little to guide us. The decision in Suift & Co. v. Board of 





© =C, M. P, No, 4807 of 1927, rath December, 1937. 
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Trade (1) does not help us. That ineWimshurst Hollick & Aranachala 
Co,-V. Barrow Ship-building Co. (2) furnishes some analogy. ae 
The costs incurred before the arbitrator or umpire cannot be a a 
regarded as the costs of “a proceeding in the High Court”, 
but are the costs of a tribunal unconnected with this Court. 
The word ‘costs’ in S. 17 of the Arbitration Act and in S. 35 
of the Civil Procedure Code refers to costs incurred in Court. 
If there is a valid award and the award itself provided for the 
costs, then the matter rests ón A different footing. But 
where, as in this case we hold that there is no valid reference 
to arbitration, we,do not see what jurisdiction we have to 
pass an order as to costs of the award. The petition is dis- 
missed. Tre will be no order as to costs. ; 

A.S. V. Pettijon dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice PHILLIPS AND MB, JUSTICE 

ODGERS. 

Gamini Rangayya ... Appellani*® (Plaintf) 


v. 
Rajahmundry Municipa! Council, 
represented by the Chairman .. Respondent (Deft.) 
Madras District Munictpalstses Act, V of 1920—S. 182—Kmcreachment, tstle 
to which became perfected before Act—Removel of —Peweg of municipal counct, Gamini 
Under S. 182 of the Distrtct Municipalities Act of 1920 a municipal councifhas Rangayya 
Power to remove an encroachment, the title to which became perfected before the r 
commencement of the Act. g Rajahmundry 
The section drawa no distinction between a title peyfected before the coming e apal 
{nto force of the Act and a title perfected after its coming into forca ` Te 
Second appeal against the decree of the Court of*the Sub- 
ordinate Judge of Rajahmundry in Appeal suit No. 115 of 
1924 (A. S. No. 2730f 1923 of the District Court), preferred ° 
against the decree of the Court of the Additional District 
Munsif of Rajahmundry in O. S. No. 52 of 1922 (O.S. 
No. 363 of 1922, Principal District Munsiff’s Court, Rajah- 
mundry. ) 
G. Lakshmanna for appellant. 
P. Somasundaram for Respondent. 
The Judgment of the Court was delivered by 
Phillips, J :—The contention raiseé@ by the appellant is Phillips, J. 
that under S. 182 of the District Municipalities Act V of 1920 
POS es Ry ee. gene 6 ast eee Ee fe ay ee ge 
* 8. A. No. 556 of 1925. 19th December, 1927. 
a. L. R (1996)% K, B. 131. 3. (1877) L. R. a Q. B D. 335. 
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Munictpal 
Council. 


Phillips, J. 
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a municipal council ismot empowered to remove an encroach- 
ment, the title to which became perfected before the commen- 
cement of the Act. There i$ nothing in S. 182 to suppose 
that any distinction is drawn between a title perfected before 
the coming into force of the Act and a title perfected after 
its coming into force. Cl. (1) states in very general terms that 
any projection, encroachment or obstruction may be removed 
or altered. If the legislature had intended to except any class 
of encroachments from this rile, one would naturally expect 
a special clayse to that effect. Instead of inserting such a 
clause, the legislature has enacted cl. (2) which says that when 
the projection, etc., has existed for a period sufficient under the 
law of limitation to give a prescriptive title, th®M it shall be 
liable te remoyal, but the council shall pay reasonable com- 
pensation. Therefore only two points are dealt with in that 
section: (1) removal of lawful projections and (2) removal of 
unlawful projections, and no distinction is drawn between pro- 
jections which became lawful before the commencement of 
the Act and projections which became lawful.after its com- 
mencement. The Subordinate Judge was therefore right in 
holding that the council were entitled to remove the plaintiff’s 
encrodchment and that therefore his suit for injunction must 
fail. The second appeal is dismissed with -:osts. 
TASS N, Appeal dismissed. 


IN THE HIGH COVRT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE | SRINIVASA AIYANGAR. KN 
Kavuri Subbiah . Petitioner” (3rd: Respondent) 
U.o oF 4k 


Mau Bala aaa a, e Bea (Penin 
oyamma 
Crol Procedure Cede, a 33—Petitienes m petition for leave to 
sue in forma pousstries—Death of, before grant of leave—Legal representatroe’s right 
lo continue procetdings as a pauper. ‘ 
Where the petitioner in an application for leave to sue in fersa faxperis dies 
before deave is granted, his or her legal representative has no right to continue the 
"application itself for being allowed to suo in forma pauperis, The legal representative 
may, however, apply to be allowed to continue the petition as a suit on payment of 
the necessary court-fee. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Govérnment of India Act, praying the High Court to revise 


o* C, R. P, No. 785 of 1922, 3 “oth October, 1927. 
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the order of the Court of the Subordinate Judge of Masulipa- 
tamp dated 21st February, 1927, and made in I. A. No. 1239 
of 1926 in O.P. No. 10 of 1926. ° 


P. Panini Rao for Petitioner ° 


Respondent not represented. 
The Court delivered the following 


JupGMENT ‘—The respondent in this Civil Revision 
Petition has not appeared and therefore on behalf of the peti- 
tioner it has been argued es parée. But giving the matter such 
consideration as I have been able to give, I have come to the 
conclusion that the order of the lower court was clearly wrong 
and withowejurisdiction. The petitioner in this court was 
3rd respondent in a petition for leave to sue in forma peuperis. 
Pending the disposal of that petition the petitioner died 
and thereupon the respondent in this Court applied to the 
lower court as the mother and legal representative of the 
deceased petitioner to be brought on the record as the 
legal representatve of the deceased petitioner and for being 
allowed further to prosecute the petition. I do not see any- 
thing in the petition itself to the effect that she was either 
prepared to continue the proceedings Paying the necessary 
court-fee in respect of the petition allowing the same being 
treated asa plaint or anything to show that she herself ts a 
pauper. The learned Subordinate Judge allowed the pétition 
and directed that the respondent in this court be brought on 
the record as such legal representative. ‘Phe petition for leave 
to sue in forma pauperis is undoubtedly a personal application 
on a personal ground. If there can be anything that can be 
set up or regarded as a cause of action for such a petition, it 
cannot possibly be conceived of as surviving to the legal 
reprepresentative. There is the direct authority of the Calcutta 
High Court in the matter. In Lali Mohan Mandal v. Satish 
Chandra Das (1) Ghose, C. J., and Caspersz, J., held 
that where there is only an application for leave to sue 
in forma pauperis, but no suit pending in court, andathe 


applicant dies before the leave is granted, the right to sue as” 
a pauper, being a psrsonal right, cannot survive in the legal | 


representative of the deceased applicant. I am in entire 
agreement with the deision in that case. The learned Şub- 





1. (1906) LL.R. 33 C. 1163. . 
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ordinate Judge in thé court below seems for some reason to 
have regarded my decision in Sivagami Ammal v. Gopula- 
swami Udayar(2) as anauthority for the position that the right 
to continue the application in such circumstances survives to the 
legal representative. In that case the petition to sue in forma 
pauperis had been allowed and the matter was registered as a 
suit. It was during the pendency of the suit that the plaintiff 
died. In these circumstances it clearly followed that, ina 
proceeding which was property pending as a suit in court, if the 
plaintiff shouJd die, undoubtedly, the legal representative may 
be brought on record. I do not see what the principle of that 
decision has to do with the question which came up “for con- 
sideration before the learned Subordinate Judge. There is 
also, if the'ease of A. S. Radhakrishna Iyer, In re. (3), 
a decision by Mr. Justice Jackson directly to the effect 
that there is no right in the legal representative of a 
pauper applicant to continue the application itself for 
being allowed to sue in form pauperts. All that the 
learned judge in that,case stated was that there was no objec- 
tion to the legal representative being brought on the record 
hecause the legal representative might offer to continue the 
proceedings transforming it into a suit by payment of the requi- 
site court-fee. I see no offer or indication in the present 
case of any such sort. Iam quite conscious that there might 
be:serious difficulties about limitation if a petition for leave 
to sue in forma pauperts should not be allowed to be continued 
by the legal representative even on payment of the court-fee, 
the theory being that, if he is allowed to sue in forma pauperis, 
ultimately the date of the presentation of the petition itself is 
treated as the*date of the presentationiof the plaint or the 
institution of the suit. If therefore the respondent had 
appeared in this case and made any such offer, I should 
cerainly have been prepared to consider such an offer and 
have been willing to afford an opportunity by giving time or 
otherwise to continue the proceedings asa suit. But the 


. respondent not having appeared though served and there being 


‘no offer or indication whatever in the petition originally filed 
by her to takeany such sieps, I must regard the present petition 
that was made to the lower court as one to continue the peti- 
tiof on the claim of the right that she is entitled to continue 


=. 








© 2. (1924) 48 M. L. Į; 390 3. (1924) "ar Le W. 550. 
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such a pauper petition as, the legal representative of the dece- Subbiah , 
ased petitioner. Agreeing with the decision of the Calutta High, ce: Bala 
Court in the matter and being satisfied that my decision Pu 
above referred to has nothing to do with the matter, I am  Bêyamma. 
clearly of the opinion that the order of the lower court was 
made without jurisdiction. , I, therefore set it aside:. The 
order of lhe lower court is therefore: set aside. I make no 
order as to costs. poe e 
A. S. V. : oo Order set aside. 


, arga ‘ . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice MapwAvAN Nar AND MB. 
Justice JACKSON. ° 
K. Venkatarama Ayyar & five 


others .. Appellants* (Petitioners) 
| v. $ aas 
The Offcial Receiver, 

Tinnevelly - Respondent (Respondent). 

- Provincial Insolvency Act ef 1920-—S. 17~-Deikor—Insaivency petition #— = Venkatarama 
Death after presentation of —Adf udication as snselveni— Jurisdiction of court. ‘ Ayyar 


Under S. 17 of the Provincial Insolvency Act a debtor, who dies after the pre mg Ofcial 
sentation of the Insolvency petition, may be adjudicated an insolvent. The petition, Receiver, 
having been presented, the words ‘‘proceedings in the matter” will include subse Tinnevelly. 
qnent steps in connection with it, of which the earllest will be the adjudicatio# of 
the insolvent. ° 


Appeal against the Order of the District Court of Tinne- 
velly, dated 18th September, 1926, in C.M P. No. 291 of 1926 | 
in I. P. No. 57 of 1923. . 
N. Kunystapadam for Kapala 
iR; Krishnaswani Ayyangar. for respondents. `. a ° 
The Court delivered the following - bo 
JupGMENT:—In this case the father of the petitioner filed 
an application for adjudicating himself as an insolvent. The- 
learned District Judge appointed an interim receiver and tran- 
sferred the petition for disposal to thé Official Receiver.” í 
Before the petitioner was adjudicated, he died: -The Official; | 
Receiver later on adjudicated him as an insolvent and. asked- 
for orders of the court for administering’ the estate and orders‘ j 
were passed by the learned District Judge. Thė` petitioners 
filed an application before the learned Judge contendingsthat 


* C, M, A. No. 377"0f 1926. me azoth October, 1927. a 


R—74 . 
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as their father died before adjudication they were entitled to 
get.his property back free from proceedings in insolvency. 
The learned District Judge overruled their contention and 
stated that their objections as regards the actual administra- 
tion of the property might be brought to the notice of the 
Official Receiver. In appeal, thessame point has been argued 


- Before us, namely, that there was no jurisdiction to adjudicate 


the petitioners’ father as an insolvent after his death under the 
Provincial Insolvency Act. The section applicable to the case 
is S. 17 of Agt V of 1920. Iteruns thus : 

_ “If a debtor by or against whom an insolvency petition has been presented dies, 
the proceedings in the matter shall, unless the court oth o orders, be, continued 
so far as may be necessary for the realisation and distribution of the property of the 
defftor.” 

Beforethe Aet was eee: the section was inthe same 
form except that for the words “so far as may be necessary for 
the realisation and distribution of the property of the debtor” 
the words in the section were “ as if he were alive”. S. 93 of 
the Presidency Towns Insolvency Act is in the same language 

as the old S. 10 (corresponding to S. 17) of Act III of 1907. 
S. 108 of the English Act is also in the same words. It is 
argued that under S. 17, if a debtor dies after the presentntion 
of the insolvency petition, he cannot afterwards be adjudicated 
as an insolvent ; and referenee is made in support of the 
argument to the ommission of the words “as if he were alive” 
introduced by the amendment. We think that the wording of 
the Sectton does not warrant such aconclusion. It states that 
if a debtay dies-the proceedings in the matter. shall be continu- 
ed. The petition having ‘been presented, the words “ proceed- 
ings in the matter, ” will include subSeqtient steps in connec- 
tion with it, of*which the earliest will be the adjudication of 
the insolvent, without which nothing can be done. In a case 
reported in Re Walker(1), it was held that “proceedings in the 
matter” would include the adjudication of the insolvent after 
his death subsequent to the presentation of the application. 
We think that the alteration of the language i S. 17 is only 

jntended to show clearly the nature of the proceedings, that is, 
that the proceedings are only for the realisation.and distribu- 
tion of the property. Tt is not intended to indicate that ajudica- 
tion is not allowed after the death of the debtor subsequent to 
the presentation of the insolvency petition. There is no 





eo: ' i- (1886) 54 L- T. 682, j 
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reason why we shop ld"@ssume that thé law according to 'the 
Provincial Insolvency Act should be understood in a diffétent 
way from the law according to the Presidency Towns Insol- 
vency Act. If this interpretation is correct, then the learned 
District Judge’s order must be upheld. Whatever objection, 
the petitioners may have, with regard to the actual adminis- 
tration of the estate, may be put by. them before the Official 
Receiver as indicated in paragraph 4 of the learned Judge’s 
order. We confirm the order of the learned Judge and dismiss 
the appeal with costs. . 

A. S. Ve . . Appeal dismissed. 





IN THE HIGH OURT OF JUDICATVRE AT MADRAS. 
Present -—Mr. Justice KUMARASWAMI- SASTRI AND 

Mr. Justice DEVADOSS. 

Sonachalam Pillai (dead) 


and ten others --» Appellants* (Defts. Nos 1, 3 to 
7,9, 10, 13 and 14 and supple- 
ri mental appellant) 
UU. 
Kumaravelu Chettiar i 
and six others.. .. Respondents (Plaintiffs Nos. 1 


to 6 and supplemental Respt.» 


Cisl Procedure Code, 1908, S. 11, Expl. Vl —Repressntative radi oF nt— 
Materials for deciding whether a prior suti was a—Canse-title in Wir suit not 
Showing that il was a represtatative ruli—Bfect. š 

To decide whether the plaintiffs in e prior sult broaght it_in a representative 
character or not, the Court must consider whetherthey did in substance bring it in 
sch a ‘character or capacity. whether, the defendants In that sult contested it on the 
larger question affecting the plalotl ffs on record as wel as othezs whom they repre- 
sented, whether the court in the prior suit understood | the piaint and other plasad- 
ings therein as covering or as raising the larger issue, and-whether it allowed the 
sult to proceed as being a representative sult. The fect that the cause-title in the 
prior sult did not describe the snit as being brought ina representative capacity is 
not conclusive against the view that it was so broaght. 

Held, on a consideration of the plaint and the Judgment in the peor suit, the 
only available materials, that the plaintiffs in the prior sult brought It in a repre- 
sentative character and that the pilor suit was allowed to proceed and was tried and 
decided as being brought in a representative character within the meaning of Expl, 
VI to S. 11 of the CivH Procedure Coda. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin, dated 17th day of March, 1923, in O. S. 
No. 2 of 1920. s 


“ Appeal No. 232 of 1923. a 16th November 1917, © 
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"The Advocate General, T. Näliivan. Pillai and K. S. 
s ankara Ayyar for Appellanġs. 
-~ T. R. Ramachandra Ayyar, T. L. Venkatarama Ayyar 
and V. Sambandam Chettiar for Respondents. 

_The Judgment of the Court was delivered by 

Devadoss, J. :—The question whether Explanation VI to 
S. 11 of the Civil Procedure Code is controlled by O. 1, R. 8, 
referred to by us to the Pull Bench „has been answered in the 
negative and the question of fact whether O. S. No. 14 of 
1877. was filed and allowed to proceed in a representative 
capacity is left for our decision. Mr. Justice Ramesam who 
delivered the leading judgment* of the Full Beweh observes 
at the close gf his judgment.— 

“ Tt is still open to the learned Judges to find whether the Subordinate Judge 
who tried the former suit with reference to the Issues, findings etc., meant to allow 
the snit to proceed in a representative capacity for the benefit of the Vanlyars. Ae I 
think there is no express finding and as itis a question of fact, we have nothing to 
do.with the matter. I only observe that it is open to them to so find, If they choose 
to do so with referenco to the Pleadings, the issues, judgment and decree.” 

In our reference we state : 


“From the pleadings, from the issue, from the way in which evidence was 
adduced and the number of witnesses examined and the contentions of the parties 
appearing in the judgment we bave no hesitation in holding that the suit was brought 
to assert not merely the title of the plaintiffs but also the right of the Vantyzrs to 
enfin the Mahamantapam ‘of the temple and the relief asked for was rotone 
Personal to the plaintiffs but one which was common to them as well as to all the | 


Vaniyars.” ' 

We gate our reason for yde that the former suit was 
instituted ina representative capacity, and the Judge tried the 
suit as such and gave his decision thereon. We made the 
following. observation with regard to the contentions of the 
leartied Advoeate-General for the appellant that an application 
under S. 30 must have been presented by the plaintiffs and an 
order must have been passed and.if the order was not forth- 
coming the court should presume that such an order was 

passed at least on an ‘oral application and that as all the 
records have been destroyed under the rules for the destruc- 
tion of records, every presumption should be made in favour 
of the regular procgdure having been followed. ! 


< “Wa are! batiked that no permission was applied for orally or in writing and 
that no permission was granted expressly or '|[mpliedly under S. 30 corresponding to 
O. % R. 8, Civil Procedare Code, to the plaintiffs to sue on behalf of or for the bene- 


* Se (1927) L L R. gt M, 138; 54M. L, J. 8 foẹfull report of the F, B, 
J&dgment, . 
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fit of all the Vantyars interested,along with ‘tho Plaint#fs to worship in the Tiruchen- 
dur Temple as alleged by ‘the plaintiffs.” . A 
This observation of ours has*evidently given rise to the 
impression that we did not find as a matter of fact that the 
suit was brought in a representative capacity. The case as 
to the representative character of the: proceedings was re- 
argued before us and we are of opinion that the judgment 
and decree in O. S. No. 14 of 1877 bar the present suit. The 
plaintiffs sued for themselves ahd fhe other members of the 
Vaniyar community and the stit was defended by the temple 
authorities on the ground that the whole Vaniyar community 
had no right of entry as claimed and that the Judge tried and 
decided the suit as if it was a representative suit. The Sub- 
ordinate Judge states in paragraph 8 of his judgment » 


“Tt must be conceded by plaintiffs that if the plaint Ex. II in the previous case 
stood alone, the reliefs asked for in that suit should be deemed to be practically the 
same as that sought for in this suit,” 

He gives a correct translation of paragraph 5 of Ex. II 
and proceeds : 7 | 

“That prayer will certainly include the present case es the plaintiffs herein are 
members of the Vaniyar cast and the fact that there was an additional prayer then 


for the grant of Rs. 52,000 as damages to the Plaintiffs therein will notin my 
dplnion alter matters?” ' 


We are unable to agree with his view that the Judge. at 
the trial narrowed the issues which followed the pleadings and 
were general and affected the whole community to issues which 
were purely personal to the plaintiffs. ‘The statement in the 
opening passage of the judgment as to plaintiffs ànd their 
family is evidently a slip or misprint for community. As 
regards the statement in paragraph 6 of the judgment it has 
no bearing on the issues or the form of the suit. What was: 
attempted was to allege that the allegation in plaint did not 
go far enough and that the Vaniyar community were not 
Sudras but of a higher caste, namely, Vysias. There is 
nothing in this to limit the scope of the suit. On the contrary, 
the judgment proceeds to decide the general right claimed of 
all the Vysias including plaintiffs to enter the portion of the” 
temple to which they were denied access. The issues were 
not amended, but remained as they were, referring to the 
general right of all Vaniyars. There is no doubt that this 
suit was conducted and defended bona fide and it is not 
suggested before’us that there was any collusion or any negtect 
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by.the plaintiffs to adduce evidence ‘mbsuppprt of the general 
claim made. 


-Tt is strongly urged by Mr. Ramachandra Ayyar that no 
suit should be considered as having been brought in a repre- 
sentative capacity unless the cause-title makes it plain. In 
other words, unless the cause-fitle shows that the suit is 
brought in a representative capacity, the suit cannot be treated 
as one brought in a representative capacity. If this argument 
is correct, then all the cases `of thes Madras High Court in 
which such a description was nbt given in the cause-title and 
which, notwithstanding the absence of such description, were 
decided to have been brought in a representative capacity were 
allewrongly decided. There is no warrant either in law or in 
the rulés of psocedure for sucha contention. He relies upon 
the case of London Association for Protection of Trade v. 
Greenlands, Limited (1) as supporting his contention and re- 
fers to an observation of Lord Atkinson at p. 30. In that 
case, a firm of merchants who were said to have been defamed 
by some persons brought a suit against an un-incorprated body 
of persons for damages and the question was whether the 
whole, body of a loose association which was not incorporated 
could be made liable for the act of any of its members. In dis- 
cussing the liability af the whole body of the association Lord 
Atkingon observed : 


“The min and real tort sued for was the publication on or about April 3, 
1910, to ons Shand Kydd of a libel contained in a letter addressed to him in the 
words set ont In the third paragraph of the statement of claim. The defendants 
other than Wilmshurst filed a jolnidefence. The plaintiffs did not proceed urider 
Order XVI, Rule 9, to sue one or more of the members of the association on behalf 
of themselves and thelr brother members. They sued the association in the ‘trade 
name, the London Amociatlan forthe protection of Trade, as if it were a legal 
entity. The very object of this rule 9 was to facilitate the bringing of actlons against 
un-Incorporated aggregates of persons. But in order to take advantage of it the fact 
that the plaintiff or the defendant sues or Is used on behalf of himself and others 
must be stated in the title to the action”. 


This- observation of Lord Atkinson cannot apply to the 
present case. That was an action in tort and it cannot be 
said that the liability of the person who published the libel 
was the same as the liability of the other members of the un- 
incorporated body of þersons who had had nothing to do with 
the publication of the libel. Whatever may be the rule of 
pleading in England, in India the substance of the pleading 





° t L-R. (1916) 3 A. C. 15, 
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and not the form shouldnbe considered. In England, pleading 
is an art and the principles which apply to English pleadings 
should not be applied wholesale f pleadings in India without 
due regard to the circumstances and conditions preyailing 
here. As observed by Macleod, C.J., in Dkaramdas Kaushalya- 
das v. Ranchhodji Dayabhai (2), 


“It la not the duty of this Court to read pleadings in the District Courts as strict-. 


ly as they would be read if they were filed in the Chancery Division of the Supreme 
Court. We havea much larger range of vision, md the plaintiffs’ case cannot be 
defeated merely on the groand of séme technical defect in their pleadings, provided 
on the real issues in the case they succeed”, e 


As I have said above, the substance of the plaintiff’s 
pleadings suld be considered and not the mere form. Jn 
this connection we may refer to the decision of athe Calcutta 
High Court in Bidhu Sekhar Banerjee v. Kuladaprasad 
Deghoria (3). That wasa case in which a Shebait was sued 
by name and the question was whether he was sued in his 
representative capacity. Fletcher, J., observes after referring 
to Order 7, Rale 9, Sub-rule 2 : 

“The decisions of this Court are quite clear on this point. It is not 
necessary to state in tho causetitle of the plaint the representative 
capacity in which the plaintiff or the defendant sues or is sued, although noe doubt 
that is a convenient place to make such a statement. In support of that, I may re- 


fer to the decision in Kwarmeni Singha Mandhatay. Wasif Ali Mursa £4) 
and also to the decision in Dimahbbandu Nande v. Chamiraddi Mifi (5). 


The question whether a suit is brought ina représentative 
capacity or not would only arise when the,cause-title does not 
describe the suit as being brought in a representative capacity. 
In order to decide the question, we have to see whether the 
plaintiffs did in substance bring the suit in a representative 
character or capacity and whether the déPéndants contested the 
suit on the larger question affecting the plaintiffs on record as 
well as others whom they represented, or confined their con- 
test to the plaintffs’ right alone, and whether the Court under- 
stood the plaint and other pleadings as covering or as'raising 
the larger issue regarding the right of the plaintiffs as well as 
other persons having the same interest as the plaintiffs and 
whether the Court allowed the suit to proceed as being a re- 
presentative suit and whether the Court Confined its decision 





2. (1921) I. L. R. 46 Bom. 200, at p. 203. ° 
3- (1919) I. L. R. 46 Cal. 877. at p.-883. sgia 
4. (1915) 19 C. We N. 1193. 5> (1916) 34 1 C. s48. o 
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ana balan only to the plaintiffs’ sight or ‘whether’ its decision covered the, 
». ', interest not only of the plaintiffs but also of all persons whom 
earn they represented. The matetials for the consideration of this. 
question in this case are the plaint and the judgment. The 
former suit being a suit of 1877, almost all the records con- 
nected with it both in the Court,of first instance and in the, 
High Court were destroyed under the rules for the destruction 
of record. But thesetwo documents are sufficient for the 
purpose of enabling the Court to decide whether the plaintiffs 
brought the suit in a representative character or not. Ex. II is 
the plaint. The 1st and 2nd plaintiffs are father and son liv- 
ing in Venkataramapuram village. The 3rd plaintiff does 
nof appear to bea relation but a caste man livinpttn a dife- 
rent viflage . we the 4th cas isa caste man. The.2nd. 
paragraph says ' 
“The plaintiffa and all the other Vaniars have, from time immemorial, been in 
the habit of worshipping the deity golog as far as the wooden 47i (lattice) placed 
between Ardhamantapam and Mahamantapem in the temple of Sree Subra- 
mania Swami at Tiruchendor.. Even in the other temples situated in this Presidency 
the plaintiffs and others of their caste arein the habit of worshipping the deity 


goling as far as tho middle portion situated between Ardhamantapam and Maha- 
Mantapam”, 


In paragraph 3 the plaintiffs state : 
“The defendants have been obstructing the entire community of Vantars, in- 
cluding the plaintiffs from crossing the outside compound and entering in”. 
Paragraph 4 is 


“On sccoant of the aforesaid act and obstruction the plaintiffs and other Vani- 
ars have been lowered in the estimation of the people of other castes of an equal 


status and dre also very much aggrieved at their having to remain without worship in 
the'said temple”. 


Deradam, J. 


e The first prayer as.correctly translated by the Subordi- 
nate Judge is: (1) For establishing the right of the Vaniyar 
caste iticluding the plaintiffs and others to go as far as the 
wooden lattice’ placed between the Ardhamantapam and the 
Mahamantapam in the Subramania Swami temple at Tiruchen- 
dur’ and ‘to worship the deity from there and to place their 
Kavadies in front of the Valliamman shrine included in the 

° Prakdram of the said Subramania Swami. (2) For the issue 
of a permanent injunction to the defendants restraining them 
from causing obstruction to the plaiñtiffs and other members 

. of fhe Vaniyar caste. Unfortunately the written state- 

ment is not forthcoming. But the judgment. gives a precis of 
the defendants’ ‘written statement. The defendants were the 
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. 
Dharmakarthas, Archakas and’ the temple servants. Para- 
graph 3 of the judgment is as follows : 

“ Defendants 3, 4, S, 7 and g urge tha®plaintiffs are ‘ Vantyars’ (oll-mongers) 
and not ‘ Vaniyars’ (merchants), thet they are people of low caste, and from 
immemorial usage the limit prescribed for thelr worship is the spot C in thêplan A 
and that as they exceeded that limit, they were properly sent ont of the'tample, and 
that they have sustained no loss to entigle them to any kind of damages.” 


The issues are, whether oil-mongers, commonly known 
as “Vaniyars” are admitted into the plaint temple to worship 
at the spots A aud B and, if soy (2) have plaintiffs suffered 
in mind and reputation from the defendants having prevented 
them to make their worship at the said spots and, if they have, 
to what gmount of damages are they entitled ? In the course 
of the suit the plaintiffs wanted to raise the question whether 
they are not Vaisyas, that is, one of the twice-borp classes, and 
thereby to make their position unassailable, for, according to 
their contention, if some Sudras could go and worship by 


standing in the Mahamantapam, the Vaisyas who are said to’ 


belong to the third of the twice-born classes would, as a matter 
of course, be entitled to at least equal privileges with some of 
the Sudras. The Subordinate Judge Tefused to allow the 
plaintiffs to raise the question whether they are Vaisyas or not, 
for, as he properly observed, the right to worship by standing 


at the Mahamantapam rested upon the usage and not upon the’ 


plaintiffs being Vaisyas or any other section of the Aryan rate. 
The evidence adduced in the case was to show that the Varfiyars 
as a class were entitled to worship by going to the Mabaman- 

tapam. The summary of the evidence is given in paragraph 
12 and from the evidence it is clear that the plaintiffs*asserted 
their right not in their individual capacity as a right belong- 
ing to them, but they claimed the right for tha whole class or 
caste of Vaniyars and strove to establish such right in the 
hope that if that was established they as Vaniyars would 
have the benefit of it. The evidence of Gurukkal, P. W. 4, 


was that he had taken a number of Vaniyars on various’ 
occasions into the temple. It is clear therefore that the plain- , 


tiffs did not rest their case upon any right belonging to them 
exclusively but they contended for the right of the whole 
community. The defendants examined 1] witnesses and their 
evidence was that according to immemorial practice Vaniyars 
were not allowed to enter the spots A and B and that they 
made their worship at the spot C. The Subordinate Judge 
believed the evidertce of the defendants as appears from para- 
R—75 


; Sonachalam 


Pilal 
7. 
Kumaravalo 
Chettsr. 
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graph 4 aadidisbelieved the evidence of the plaintiffs and de- 
cided the case against the latter. The plaintiffs carried an 
appeal to the High Court, and the High Court simply confirm- 
ed the decree of the Subordinate Judge with the observation : 


“We think the reasons assigned by the Judge who passed the decree dis- 
missing the plaintiffs’ suit are satisfactory, to show that the plaintiffs have not 
made oat the right they claimed.” 


Mr. Ramachandra Aiyar relies upon Ex. 1I-A, the decree, 
and urges that the decree edogs not make any reference to the 
right of the whole community., The’decree as drawn up simp- 
sa 

ai suit is dismissed and that the parties do bear thelr respective costs”. 

From the plaint and’ the judgment it is clear fhat the 
suit was brought by the plaintiffs in a representative 
capacity and the defendants understood the suit to be such and 
met the plaintiffs’ claim. The first issue shows clearly what 
was in the mind of the plaintiffs, the defendants and the Judge 
who framed the issue. The evidence was adduced to show 
that the whole community has the right claimed in the plaint 
and the defendants in ¢heir evidence met the plaintiffs’ case by 
proving that the class to which the plaintiffs belonged did not 
enjoy.the right claimed and the Judge in allowing the plaintiffs 
and defendants to adduce such evidence and in coasidering and 
weighing the evidence, had before him the larger question 
whether the plaintiffs’ community of Vaniyars had the right 
claimed ot not. That being so, we have no hesitation in hold- 
ing that the Subordinate Judge who tried:the suit not only 
allowed the suit to proceed in a representative capacity but 
considered the case and decided it with regard to the question 
of the right of all the Vaniyars represented by the plaintiffs. 


The result of this finding is that the present suit is barred 
by res judicata by reason of the decision in O. S. No. 14 of 
1877 on the file of the Subordinate Judge’s Court of Tuticorin. 
The plaintiffs’ suit therefore fails and the appeal is allowed 
and the suit is dismissed with costs throughout. 


A. S. V. Appeal allowed. 
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IN THE HIGH.COURT OF JUDICATURE ATPMADRAS. 
PRESENT: —MrR. Justice WALLER. 
Sree Rajah Bommadevara Naganna 


Nayudu Bahadur Zamindar Garu .. Petitioner (Pre- 
sentani) 
v. z 
Thuraga Pattabhiramayya .. Respondent (Ob- 
a jector), 


Registration Act, S.75 ( 4)*-Order of Joint Sub-Registrer under—Rowsion 
to High Court agasnst—Matntainablsty Sender S. 1 15, Cie) Procedure Code. 


The Joint Sub-Regbstrar acting under S. 75 (4) of the Registration Act is not a 
court suberdinate to the High Court within the meaning of 8, 115, Civil Proce- 
dure Code, 41@acts merely as if he were a Civil Court. 


Petition under S. 115 of Act V of 1908 and S 107 of 
the Government of India Act praying the High “Court to revise 
the order of the Court of the District Registrar, Kistna, dated 
17th February, 1926, and passed in Will Enquiry No. 6 of 
1925. 

L. Venkatanarasayya for Petitioner. 

Ch. Raghava Rao and S. Ramachandran for Respondent. 

The Court delivered the following 

JupGMENT‘—I do not think that this Court has any power 
to interfere. The Joint Sub-Registrar acts under S. 75 (4) 
of the Indian Registration Act merely as if he were a Civil 
Court. Ido not think that he is a court subordindte to this 
Court within the meaning of S. 115 qf the Code*of Civil 


Procedure. = 
The petition is dismissed with costs. 


A. S. V. : Peéttion dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice Dzvaposs. 


Perumal Nadar and others .. Petttiouerst. 
Practice—¥ akelainamea— Batch of appeals—Consolidation of—Application for 
permission for —Single vakalatrama by all ap dlicants— Sufficiency of. 


When the court allows consolidation of appeals it allows the parties to the 


appeals to treat the consolidated appeals as one, Hapce parties applying for per- 

mission to consolidate thelr appeals may join in one vakalatnama, and one vakata- 

nama for the batch Is sufficient. 

TT TS amana 
*C.R. P. No. 1014 of 1926. gth November, 1937, / 
tS. R. Nos. 16153 etc. of 1937. e 9th December, 1927.° 


`~ 
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Stamp Register Second Appeals) sought to be prefer- 
red against the decree of the District Court of Madura in 
A. S. Nos. 802, 807, 808, 833, 846, 861, 865, 866, 810, 811, 
812, 820, 823, 825, 827, 829, 835, 842, 843, 848, 854, 855, 
881, 883 of 1925, 6 of 1926, 804, 833, 834, 847, 849, 857, 
858, 860, 862, 867, 868, 869 and*876 of 1925, 434, 435, 437, 
440, 441, 445, 446, 447, 453, 454, 455, 456, 457, 460, 461, 
462, 463, 464, 468, 470, 473, 474, 475, 478, 480, 481, 482, 483, 
484, 485, 486, 487, 488, 491, 492493, 494, 495, 497, 499, 
500, 504, 505, 506, 507, 508, 509, 624, 625, 626 and 627 of 
1925. ° 

Watrap S. Subramania Aiyar for Petitioner, 

* The Government Pleader (P. Venkataramana Rao) for 
Resporfdent. e 

The Court made the following 

ORDER :—Mr. Watrap S. Subramania Aiyar appears for 
the appellants in two batches of second appeals. He has filed 
two sets of appeals and he asks for permission to consolidate 
the 38 into one and the 52 into another and also for permission 
to produce one vakalatnama in each of the batches. As thisis 
a matter which would involve loss of revenue in case the appli- 
cation is granted, I ordered notice to the Government Pleader, 
and Mr. Venkataramana Rao appears and contends before me 
that separate vakalatnamas ought to be field even though the 
court is prepared to allow consolidation of the two batches. The 
power ef thiscourt to consolidate appeals in which the same 
question is involved and in which there was only one trial and 
one judgment in the loWer court was dealt with by me ina 
recent case in which the question of paying process fee was 
considered. If England consolidation of cases or mattersis 
regulated by Order 49, R. 8. The power of the High Court to 
consolidate appeals is one which is inherent in it and the other 
High Courts have allowed consolidation in proper cases—Vide 
Kashi Prasad Singh v. The Secretary of State for India in 
Council (1) and In re “ Falls of Ettrick’ (2). In Veugu 
Naidu v. The Deputy Collector of Madura Davision (3), Mr. 
Justice Phillips allowed consolidation of a number of appeals 
against awards in lafid acquisition cages. 
| The guestion for consideration now is whether the appel- 
lants can be allowed to join in one vakalatnama when Presen- 


OL (1901) I. L, R. 29 Cal. 140. 2 (1894) J. L. R. 22 Cal. srr, 
° a (1916) 34 M. L. J. 379. 
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ting separate appea]s in the hope that tHe court wouter consoli- 
date the appeals. In these two batches the trials were only 
two and there were only two judgments. The appeals arise 
out of rent suits and the question at issue is common do all 
the tenants. The landlord is only one person. The conten- 
tion of Mr. Subramania Ayy&r is that when the court allows 


consolidation it allows the parties to treat the consolidated ` 


appeals, whatever the number may be, as one, and, therefore, 
he is entitled to file in each batch one vakalatnama to which 
all the appellants in all the app€als are parties. Mr. Venkata- 
ramana Rao contends that Article 10, schedule 2 of the 
Court-fées Act, is against the contention of the petitioner. 
Article 10 runs as follows : : 


Mukiarnamaor Vekelatanama. When presented for the c@nduct of any one 
case (a}—to any Civil or Criminal Coart other than a High Conrt, or to any Revenue 


, Coart, or to any Collector or Magistrate or other executive officer, except such as are 


mentioned in clansea (4) and (c) af this number ; eight anung. 

(¢}+to a High Court, Chief Commissioner, Board of Revenue or other Chief 
controlling Revenue or executive authority ; two Rupees. 
and he also draws attention to Rule-31 of the Appellate 
Side Rules which is as follows :— 
` Where a person i» a party in two or more connected suite he shall execute a 


separate Vakalatnama in each caso, notwithstanding that he may retain the same 
Pleader in all. 


Under Article 10, Schedule 2 of the Court Fees Act, a 
party who engages a pleader has to give a Vakalatnama in 
each case. Hecannot give one vakalatnama for two cases 
because he is appellant in both, nor can he give one vaka- 
latnama for several cases because he“engages only one legal 
practitioner in all the cases. But the question is that when 
thecourt allows consolidation can the parties*to the appeals 
which are consolidated treat the appeals as one for purposes of 
vakalatnama as well as for process fees. I have held in C.R.P. 
Nos. 1517 to 1519 of 1927 that after consolidation the process 
fee leviable is only on the basis of one appeal. When the court 
allows consolidation, should it insist upon separate vakalatnama 
from each party ? I think the very object of consolidation in 
proper cases is to save the party unnecessary expense and the 
court unnecessary trouble. I think when the court allows 
consolidation it allows the parties to the appeals to treat the 
consolidated appeals as one and, that being so, I fail to see Why 
the parties should not be allowed to join in one vakalatnama 
when they apply that their appeals should be consolidated. 


Perumal 
Nadar, 


Inre. 
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Article 164 schedule 2f the Court Fees Act, does not stand in 
the way of the court consolidating a number of appeals into 
one and, if, after consolidatfon, the cases are to be treated as 
one for purposes of process fees, I do not see why when parties 
apply for consolidation they should put in separate Vakalatna- 
mas as if they were applying in different appeals. Rule 31 of 


` the Appellate Side Rules does not at all apply to cases in which 


consolidation is allowed by the court. Brother Wallace, J., in 
C. M. P. No. 1336 of 1925 o#dered consolidation and allowed 
the appellants to file one vakalatnama. Although this question 
was not argued before him after notice to the Government 
Pleader, yet I think his opinion is entitled to corsiderable 
weight. j 
Itds urgad by Mr. Venkataramana Rao that the decision 
in Vengu Naidu v. The Deputy Collector of Madura Division 
(3) cannot be held tobe good in view of the amendment , 
introduced into the Land Acquisition Act in 1921. He refers 
to Section 26, Clause 2, which says that 
“ every such award shall be deemed to bea decree and the statement of the 


grounds of every such award a judgment within the meaning of section 2, clause 2, 
and section 3, cl. 9, respectively of the Code of Civil Procedure Code, 1908”. 


I do not see how this could take away the value of decision in 
Vengu Naidu v. The Deputy Collector of Madura Division (3). 
In¢hat case Mr. Justice Phillips allowed consolidation of a 
number of appeals against awards made by the District Judge 
and he allowed consolidation in order that the appellants in all 
the cases may be enabled to pay one court-fee as on the basis 
of one decree. Mr. K. S. Jayarama Ayyar who appeared in 
that case was good enough to appear before me and to inform 
me that, if hehad had to pay the court-fee in each case, he would 
have had to pay a very large sum, but, on account of consolida- 
tion the amounts were clubbed together and he had to pay 
court-fee on the sum total of all the amounts thereby saving a 
considerable amount of court-fee. If that is the effect of con- 
solidation with regard’ to court-fee, it is difficult to see why a 
different principle should apply to vakalatnamas which are 
e powers of attorney authorising a vakil to prepare, file and cons 
duct appeals. When,all the appellants to the batch of appeals 
which are likely to be consolidated jain tagether and execute 
one vakalatnama, it should not be said that they are executing 
vakalatnamas in different appeals. If they are engaging 


mm 
s 3. (1916) 34 M. L. J. 279. 
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vakils in different appeals, no doubt, thay ought to ngy the ie. 
payable on each vakalatnama in respect of each case ; but, 
when their object is to get all theeases consolidated into one 
and tried as one case, I think the parties could be allowed by 
the court to join in one vakalatnama and pay the court-fee on 
a single vakalatnama.° S 


Mr. Venkataramana Rao also contends that there ought 
to be separate appeals under Order 41, Rule 1, Civil Procedure 
Code, which is as follows : gS 

“ Every appeal shall be preferred in the form of a memorandum signed by the 
appellant or his pleader and presented to the court or to such officer as it appoints 
in this behalf. The memêrandum shall be accompanied by a copy of decree appealed 
against and’(unless the appallate court dispenses therewith) of the judgment on 
which it Is founded”. . 
and therefore there should be separate memoranda and 
for such memoranda there must be separate engagements of 
the pleader. It does not follow that because separate memo- 
randa ought to be filed in such cases that engagements of the 
pleader should be separate. As the quantum of relief claimed 
against the tenant in each suit may not be the same and as the 
quantum of relief granted may not be the same but be diffe- 
rent, or, even if they are not different, there being no joint 
interest, each tenant must file, if he is the appellant, a separate 
memorandum of appeal, and the landlord, jf he is the appellant, 
should file separate memorandum of appeal. But this has nothing 
to do with the engagement of the vakil who prepares, and files 
the memoranda. I do not think that Order 41, Rule 1, Civil 
Procedure Code, in any way conflicts with’the principle of con- 
solidation and the consequences that follow from such consoli- 
dation. I hold that one vakalatnama in sa batch will be 
sufficient. 

The production of one vakelatnama in different cases 
does not at all obviate the necessity of producing the decree in 
each case. The appellate Court must know what is the relief 
granted against the defendant in each case and in order to 
draft a decree in appeal it is essential that the court should 
have the decree of the lower court before it and therefore thee 
parties are not relieved of the obligation to produce a properly 
stamped decree in each pi the appeals "filed by them. The 
court may, no doubt dispense with the production of the copies 
of the judgment in all but one as it is a common judgment in 
all the cases, but the decree is not a common decree, and, when 


e 


7 
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a decree is appealed agajnst, it eught to be produced along with 
the memorandum of appeal and it must also be stamped as 
required by law. ° 


A. S. V. ' Office Reference Answered. 





IN THE HIGH COURT OF JUBICATURE AT MADRAS. 
PRESENT.—Mnk. JUSTICE SRINIVASA AIYANGAR. 
Narayannan Nair and others oo Appellanis* (Plaintiffs 1 to 
5 and 7 to 24) 
v. ° 
Paru Amma and another -- Respondchis (Defendants 
i 1 and3). 6 


Cios! Procedure Code, 1908—S. 100—Finding of fact—Interference with— 
Judgment Prior, forming important pisci of evidence—Finding arrived at without 
even, adver iing to,, 


In a suit in which the question was whether one K was, at the time of tha.suit 
transansactions, the karnayan or only an anandravan of the plaintiff's tarwad, the 
lower appellate Court recorded a finding that he was only an anandraven, withont 
oven adverting to a judgment (filed as an exhibit in the case) of the District Court 
Pronounced about 35 years before. The parties to the subsequent sult were parties 
to the sult In which thet judgment was Pronounced, and it held that K was the 
karavan of the plaintiffs’ tarwad. 


' Hald that that judgment was avery important pieco of evidence and tha ~ 
the ommission of the lower appellate court even to advert to it vit'ated its finding. | 


„Second appeal against the decree of the Court of the 
Subordinate Judge of Ottapalam in Appeal Suit No. 55 of 
1921 preferred against the decree of the Court of the District 
Munsif of Manjeri ip Original Suit. No. 199 of 1917. | 

K. Pe M. Menon and,P. Govinda Menon for Appellants. 

K. Krishna Menon for 1st respondent. 

The Court delivered the following 

JUDGMENT :—Plaintiffs 1 to 5 and 7 to 24 are the 
appellants in this second appeal. They instituted the 
suit for the recovery of certain property now admitted to 
be in possession of the lst defendant. The question 
whether the plaintiffs would be entitled to recover the 
Porperty or not is, it is now practically clear, dependant 
‘on whether one Krishnakutty Nair who was the person from 
or through whom the*|st defendant ultimately claims was at 
the time of the transactions the Karnavan of the plaintiffs’ 
tarwad. The whole controversy in this case both in the court 


eS A. No. 1019.0f 1924 ® 8th March, 1937. 
es 
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of first instance ard in the first appellate court'ranged round 
the question whether or not this, Krishnakutty Nair'was the 
karnavan, it apparently being conceded that, if he was the 
karnavan and the presumption was available to the plamtiffs 
that the property dealt with by the karnavan was the tarwad 
property, there was no sufficient evidence on the record to show 
that it was separate property. No doubt the lower appellate 
court has recorded a finding, one of fact, that Krishnakutty 
Nair, at any rate, at the time when the transactions took place, 
which were the origin of the title of the 1st defendant, was 
only an Anandravdn of the tarwad and not its karnavan. If 
in arriving at,that finding of fact the lower appellate court 
had adverted at any rate to the more important documentary 
evidence in the case, there could be no doubt Whatever that 
this court in this second appeal would have no right whatever 
to interfere. The learned counsel for the appellants has drawn 
my attention to the fact, and it is really conceded on the other 
side, that the learned subordinate Judge in the court below 
has not ever adverted to Ex. GGG whieh isa judgment. of 
the District Court of Calicut. At that time Mr. R. S. Benson 
was the District Judge. The judgment is of the year 1892, 
and to the suit from which the appeal arose in which the said 
judgment was delivered, all the members of :the plaintiffs’ 
tarwad were parties. The present Ist defendant was also a 
party to the said suit. In the course of the said fudgment 
the learned judge has in many places refegred to this Ktishna- 
kutty Nair as the karnavan of the tarwad almost from the 
year 1851. This is a very important piece of evidence because 
that judgment was pronounced about 35 yearg ago, at a time, 
we may presume, when thete was no question really with 
regard to who was the karnavan of the tarwad at the relevant 
period. Ex. B in this case had also been marked as Ex. XX in 
the suit to which (hat appeal related. In the absence of any 
reference whatsoever or advertence to this Exhibit GGG in 
the judgment of the lower appellate court, it seems to me that 
I cannot possibly regard the conclusion arrived at, albeit on ae 
question of fact, as satisfactory. The Jearned counsel” for 
the respondents argued that there was such a preponderance 
of evidence on the record in favour of the view taken by the 
lower appellate court that the mere fact of an omission to 
refer to Ex. GGG need not be regarded as sufficient to dislodge 
R—/6 : f 
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the ‘jadgiment of the Subordinate Judge. “But itishlot possible 
for me here andnow to say, whether if the evidence afforded 
by Ex. GGG had been taken into consideration what 
weight would have been given to it or how it might have 
weighed in the balance, having regard to the other evidence in 
the case. The whole of the other evidence is not before me 
now. If it were an ordinary piece of evidence, whether oral 
or documentary, I should certainly have refused to regard the 
mere omission to refer or to advert’ to it as sufficient to vitiate 
the judgment of the lower appellate court. But I cannot shut 
my eyes at the same time to the fact that the judgment 
pronounced with regard to the very tarwad ine 1892 by the 
District Court of Calicut must generally speaking be regarded 
as of great ithportance and if, as I must suppose, the conclusion 
arrived at by the lower appellate court had: been arrived at 
without any advertence whatever to such an important ` 
document, it seems to me that the judgment must be regarded 
as vitiated by such a serious omission. I do not for a moment 
say, or wish to be ufderstood to have said, that the other 
evidence in the case should be disregarded or even neglected in 
view.of Ex. GGG. That should have been taken into conside- 
ration along - with the other evidence in the case and due 
importance-given:to it. As this has not been done, I think the 
proper thing to.do is to set aside the judgment of the- lower 
appellate court and remand the case to that court for disposal 
taking’into considesation all the evidence in the case inclusive 
of Ex. @GG. : 

It must also be recorded in this connection that the 
question of jugisdiction raised by. Mr. Menon on behalf of the 
appellants has been given up by ftim. It will not therefore 
be open to the appellants to argue the question of jurisdiction 
any longer. The judgment and decree of the lower appellate 
court are set aside and the case is remanded to the lower 
appellate court for fresh disposal. 


Costs of this second appeal will be reserved and be 


* disposed of by the lower appellate court at the time of the 


final disposal of. the "ppeal. 
TA. S-V. Decree set aside and case remanded. 


1 


LIV] THE MADRAS LAW JOURNAL REPORTS. 603 
e 


IN THE ,MIGH COURT OF JUDICATUREAT MABRAS. 
PRESENT :— MR. JUSTICE Devabdys, 27 > 


Rs. Ar. Ar. Arunachallam Chettiar 
by Agent, Valliappa Chettiar ... Petitioner* (Plaintiff) 
v 


od e 

Namakkal Union Board (Salem District) 

by its President S. Sabjan Saib . . Respondent (Defi.). 

Madras Local Beards Act (XIV of 1920p Ss.%93 and 228—/ ecome—Meaning of 
—Gross income or wet income—Asséssmeat on fross income instead of on met sacome 
— Sudi for refund of excess on the ground thal the assessment showd be on the net 
tmcome— Mainteinabitty-—Unicn Beard taking legal advice in making the assess 
meni--If asuficient ground to dep: roe the assesses of kis costs im hts suit, When suc- 


cessful. s 
The word “Income” in S. 93 of the Madias Local Boards Act means only the 
net income and not the gross income.. e . 


A sult bya money lender, who was assessed to profession tax by the Union 
Board on his gross income, to recover the difference between the amonnt of as- 
sessment and the amount which will be due if the tax was calculated oply on his net 
income is not barred by S. 228 of the Madras Local Boards Act, as it cannot be 
said that the provisions of the Act have been complied with whea the word 
“income” is treated as meaning gross income and not net income. 

A solt In the Civil Court for setting aside an assessfneat on the grqund that the 
basis of the assesamant itself is wrong is not barred by S. 228 of the Madras Local 
Boards Act. | 

The fact that a Union Board acted in accordance with legal advice in astessing 
a Perscn to profession tax on his gross income instead of on his net income is no 

nd for depriving him of his costs in hls sult for refuad of the excess amoant 
when his suit is decreed on the finding that the proper basis of the asseesmen must 
be on the net income and not on the gross income. í 

Petition under S. 25, of Act IX. of 1887, praying the 
High Court to revise the decree of the Cburt of the District 
Munsif of Namakkal, dated 30th November, 1925, aħd made 
in S. C. S. No. 822 of 1925. 

C. 4. Seshagiri Sastri for petitioner. . 

T. M. Krishnaswami Ayar for respondent. 

The Court delivered the following 

JUDGMENT :—This is an application to revise the decree 
of the District Munsif of Namakkal dismissing the suit 
of the plaintiff for a refund of a portion of the pro- 
fession tax paid by him to the Union Board of Namakkal. 
The plaintiff's case is that he, a money lender, was assessed on 
the gross income for the year and that he is liable to pay profes- 
sion tax only on the net income and that he is entitled to be paid 
back the amount which was collected in excess of the amount 
which he was liable in law to pay. The Union Board raised 


*C, R. P. No? 630 of 1926, 25th November, 1927. 
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several péas t to!the suit one of which was a8 regardeithe juris- 
diction: ofthe court to enterin such a suit and the second was 
that the defendant was justified in taking the gross income as the 
basis efor assessing profession tax. The District Munsif held 
that under the Local Boards Act the gross income was the basis 
of taxation and that the court had therefore no jurisdiction to 
entertain the suit. 

The main contention of Mr. Seshagiri Sastri for the peti- 
tioner is that the expression “professional income” in S. 93 of 
the Local Boards Act means enly the net income and not the 
gross income of the petitioner. The petitioper is a money len- 
der who carries on money lending business not only with his own 
mpney but with borrowed capital and the net incòme therefore 
would pe the gross income minus the charges incurred in carrying 
on the business and the interest that he has to pay on the borrow- 
ed capital. The word ‘income’ is not defined in the Act. In 
S. 93 the expression used is “professional income.” In 
assessing a person to profession tax the President of the Board 
is given the power under Schedule 4, rule 9, of classifying the 
persons liable to profession tax and in the classification the in- 
come is taken as the basis. Class 1 consists of persons whose 
income is not less than Rs. 2,000 per mensem and there is grada- 
tion of the classification going down to not less than Rs. 25 per 
mensem. This classification shows that a person is to be 
assessed on the income actually earned by him. It is suggest- 
ed by Mg T. M. Krishnaswami Aiyar that the profession tax 
is levied for the purpose of carrying on the profession and 
therefore a person who carries on a profession is bound to pay 
the tax. “But this afgutnent overlooks the fact that profession 
tax is not levied on the basis of the income derived by a person 
from the profession. When income is the basis of taxation, 
what actually benefits the person can be called income, and not 
everything that comes into the business but what accrues to his 
benefit, that is to say, the gross income, minus the legitimate 
charges, would be the income of the person. It has also to be 
noted that in the case of companies, in rule 8 the expression 
“ gross income” is used. When the legislature uses the ex- 

ePression | ‘gross income” in one rule and uses the word income 
in another rule, the court construing the Act must give the ex- 
pressions the meanings which they arg intended to convey in 
the context. I am unable to accept the contention of Mr. Krishna- 
swami Ayyar that the word ‘income’ as used in the Act could 
only mean gross income. If that was so, then,I fail to see why 
in tyle 8 the word ‘gross’ should have been used in front of the 
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word ‘Ineéme’. -This shows that the “legislature madeg, a dis- 
tinction between gross income ang income as,puch and, as I have 
observed income could only mean in the ordinary sense, income 
which really benefits a person and not the gross earnings qf gross 
takings of which only a fraction may really benefit a person. 
Even if there were no autherities I should be inclined to hold 
that the word income as used in the Local Boards Act could 
only mean net income for the purposes of taxation under rule 9. 

The question as to the meaning of the word income arose 
so far back as 1900 in a case Subramaniam v. The President, 
Municipal Commission, Madras (1), stated by the Presidency 
Magistrate for the opinion of the High Court. Shephard and 
Boddam, JJ" held that they were of opinion that it was the net 
income which should be considered. No reasons are given for 
the opinion although it appears from the reporf that the point 
was argued by very able counsel. But in a later judgment of 
this court reported in Mimtcipal Council of Mangalore v. The 
Cordial Bal Press, Mangalore (2), this point was fully dis- 
cussed. There the question was as to the meaning of the word 
income used in Sch. A of the District Mumicipalities Act of 1884. 
Sir Subramania Aiyar, O. C. J., and Bhashyam Aiyangar, J., 
held that the word income meant net income. They, relied 
upon Lawless v. Sullivan (3) for their view that income meant 


net income. The Privy Council in that case observed; 

“The question is whether the word “income” in the enactment to be 
construed is to be understood in a different and what, for the purpose of 
taxation would be a more onerous sense”. ii 


After adverting to various provisions of the Act their Lord- 
ships observe that R $ 

“there ıs nothing in the enactment imposing the tex nor in the con- 
text which should induce them to construe the word “income” when appli- 
ed to the income of a commercial business for a year, otherwise than in 
its natural and commonly accepted sense, as the balance of gain over loss”. 
In that case a banking concern was assessed to profession tax 
on the gross income. The learned Judges who decided Munici- 
` pal Council of Mangalore v. The Cordial Bail Press, Mangalore 
(2) observe at page 550 : 

“We find nothing in the context in the schedule A (to the District 
Municipalities Act), or in any other part of the Act, which would lead 
to the conclusion that the word “income” is there used in the ‘more’ onerous 
sense“ as contended for qn behalf of.the Murucipality or otherwise than 
in its ‘natural and commonly accepetd sense’ as denoting the profits or net 


income denved from the business”. 
> e 


sen Ka we MÊN 
1 (1913) M W Ne935. 2. (1903) I L R 27 M 547 : 14MLJ 410 (P C). 
3. (1881) L R6 A C373, aat p. 375 (P C). mn 
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There ig ng other,case dh the point. Mr. Krishnaswami Aiyar 
relies upon a recent decision of this court in C. R. P. 
No. 294 of 1925, in support of the contention that unless there 
was in the decision of the Board anything contrary to natural 
justice or a violation of the rules which are to govern its pro- 
cedure, a Civil Court has no jurisdiction to question the order 
of the Board. In that case Odgers and Jackson, JJ., held that 
the Board did not contravene any of the provisions of the Act 
or the rules under which the Baard had to act. Here the ques- 
tion is not whether the Board cogtravened any of the provisions 
of the Act but*whether their basis of taxation is correct or not 
correct. Where the basis of taxation itself is challenged I 
think the Civil Court has power to consider whetlter the basis 
reliêd upon by the Board is the correct one or not. The ques- 
tion of Jurisdiction was raised in Munscipal Council of Manga- 
lore v. The Cordial Bail Press, Mangalore (2) and reliance 
was placed upon S. 262, sub-section 2 of the Dis- 
trict Municipalities Act. It was held the Civil Court 
had jurisdiction to try the suit. The corresponding provision 
in this Act is S. 228 which is as follows : 


“No suit shall be brought in any court to recover any sum of money 
collected under the authority of this Act, or to recover damages on account 
of amy assessment or collection of money made under the sald authority 
Provided that the provisions of this -Act have been in substance and effect 
comp¥ed with”. ii 

It tangot be said that the provisions of the Act have been 
complied with when the word “income” is treated as meaning 
gross incorhe and not met income. As I said when the basis of 
assessment*is in question, the Civil Court can entertain a suit 
for setting aside the assessment on the ground ‘that the basis of 


~ assessment itself js wrong and S. 228 (2) does not bar such a 


suit. S. 93 of the present Act is almost word for word for 
S. 93 of the District Municipalities Act of 1920, and the provi- 
Sions of that section are the same as the provisions in the Dis- 
trict Municipalities Act of 1884 with regard to profession tax. 
1 therefore hold that the word ‘income’ in S. 93 of the Local 
Boards Act is net income and not gross income. 


e The question as to whether the case should be sent down or 
not will be considered after Mr. Krishnaswami Aiyar ascertains 
from the Board whether the Board will reconsider its decision 
in view of the decision of this court. If the Board would agree 
to revise the assessment, in the light of my decision, it would not 


Te R (1903) I L R 77 M 547 : 14 M L.J 410 È O. 
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be necesssry'to send the case back to the District Muńsif for 
trial. = nisI m0 

The question of costs will be considered later on. 

Adjourned for two weeks. . 

This petition coming on again for further hearing, the 
delivered the following ° 

JupGMENT :—Mr. T. M. Krishnaswami Aiyar says that the 
petitioner, Mr. Seshagiri Sastri’s client, has been assessed on the 
net income at Rs. 6 for the half year in question in accordance 
with the view expressed in my*judgment. The, matter having 
been settled between the parties it is unnecessary to send the 
case back for a trial by the District Munsif. 

As regards the question of costs, Mr. Krishnaswami Aiyar 
urges that there was no decision on the point and the Union 
Board acted in accordance with the legal advice which it received. 
I do not think that would be a ground for depriving the peti- 
tioner of his costs. The ordinary rule is that costs should 
follow the event unless there is some ground, which would be 
sufficient to deprive the successful party of his costs. 
I do not think in this case the petitioner has done anything 
to disentitle him to the costs of this litigation. I therefore 
allow the petition and direct that a decree be passed in favour 
of the petitioner for Rs. 74, that is, Rs. 80, which-he has paid, 
minus Rs. 6 at which he has been assessed and which he. is 
bound to pay. He will be, entitled to the costs of this petition 
and costs in the lower court. 

N. S. Petition” alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MeR. JUSTICE KUMARASWAYI SASTRI, 

T. R. Srinivasa Row te... Petitioner* (Accused in C. C. 
No. 122 of 1926 on the file of 
the Court of the Joint Magis- 
trate of Chimgleput) . 

Criminal! Trau—Confession—Payt agatnst the accused and part in his 
favowr—Basing conviction on—Propriety—Evidence Act, S. 114—Sub-Post- 
masier—Fadure to account for shortage im monies—Presumption of disz 
honesty. 

If an accused is to be convicted on his confesion, it must be taken as a 


whole, and it would be unsafe to use the part against him and discredit the 
part in his favour. 


*CrL R. C. No, 555 of 1927. 18th November, 1927. 
(Crl. R. P. No. 494 of 1927). . 


kd 
- <- 


608 THE MADRAS LAW JOURNAL REPoRTS. `  [voL. 
phe 


Where a Sub-Postmast€r is not able to account, for a shortage in the 
post office monies, there is no conclusive presumption of dishonesty or 
even any legitimate presumption umer S. 114 of the Evidence Act. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of Session of the Chingleput Division, dated 23rd 
April, 1927, in Criminal Appeal No. 7 of 1927, preferred against 
the order of the Court of the Joint Magistrate of Chingleput in 
C. C. No. 122 of 1926. e ` 

Vy. L Ethiraj and A. Rangeswami Aiyangar for petitioner. 

The Public Prosecutor for the Crown. 7 

The Court made the following ii 

e ORDER :—In this case the petitioner who is a Sub-Post- 
dicta was copvicted of temporary.misappropriation of a sum 
of Rs. 60. The charge against him is that he misappropriated 
three sums of .6 annas, Rs. 58-11-0 and Rs. 113-5-O0. The 
Joint Magistrate found that the charge was not proved as re- 
gards 6 annas and Rs. 58-11-0. As regards Rs. 113-5-O he 
found that the charge was.proved. On appeal the Sessions 
Judge. was-of opinion that misappropriation at least to the ex- 
tent of Rs. 60 was proved and confirmed the sentence. 

The chief evidence on which the ‘accused has been convicted 
is his confession contained in Exhibit B that Rs. 91-15-6 was 
shogt. He goes on to say that he was in bad health for some- 
time, that he was not verifying the accounts and cannot explain 
how the sHbrtage came. There is no evidence that the statement 
as to his ill-health is,not true. If accused is to be convicted 
on his cogfession it must be taken as a whole and it would be 
unsafe to use the part against him and discredit the part in his 
favour. I need only refer to Pika Bewa v. Emperor (1) 
and Wafadar Khan v. Queem Empress (2). Apart from 
Exhibit B, there is no evidence that the accused misappropriat- 
ed the money. 

In a case sgmewhat similar to the present one where a 
Secretary to a Co-operative Society was not able to account 
for Rs. 100, it was held by Jackson, J., that there was “no 
Conclusive presumption of dishonesty or indeed any legitimate 
‘presumption under S. 114 of the Indian Evidence Act”. 


- I do not think Exhibit B can be made a safe ground for a 
conviction under S. 409 of the Indian Penal-Code. 


—— MllllllllllŘÂiiiMMMME- 
4. --(1912) IL R 39 C 855. 2. (184) IL R 21 C 955. 
MAKATEN j . 
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I reverse the conviction and sentehce and direct that the 
fine, if paid, be refunded. 

N.S. NG Petihon allowed. 


PRIVY COUNCIL. 

[On appeal from the High Court of Judicature at Calcutta. ] 

PRESENT :—Lorp SINHA, MR. AMEER Au, SR Jonn 
WALLIS AND SIR LANCELOT SANDERSON . 

Abdur Rahim and others « sf... Appellants* ( Plaintiffs) 


v. 
Syed Ahu Mahomed Barkat Ali Shah, 
since deceased, and others ... Respondents (Defts.) 
Cwn Procedure Code (1908), S. 11, Explanation VIS. 92—Interpreta- 
iion of Statutes— Previous state of the law—Intention 19 abolish substan- 
iive rights—Provisions of S. 92, Civil Procedure Code, mandatory—S wit 
not claiming any relief specified in sub-section (1) of S. 92—“Swuch further 
or other relef” in clause (h) of S 92 (1), construed ejusdem generis— 
Rekef against third parties, i. €., strangers io the trusi—Prayer. for. de- 
claration that the property is waki—Rule of res judicata in represeniatrve 
sutis—Compromise decree—Amendmenit of plaing without Advocate-Gene- 
rals sanction, effect of. 

It is a sound rule of interpretation to take-the words of a statute as 
they stand and to interpret them ordinarily without any reference ‘to the 
previous state of the law on the subject or the English law upon which it 
may be founded ; but when it is contended that ‘the Legislature intentled 
by any particular amendment to make substantial changes in the preexist- 
ing law, it is impossible to arrive at a conclusion without consitlering what 
the law was previously to the particular enactment and to see whether the 
words used in the statute can be taken effect thè change that is suggest- 
ed as- intended.t < è p 

In an enactment dealing merely wıth procedure (as, for instance, the 
Code of Civil Procedure), an intention to cut down gr abolish existing 
substantive rights must be clear and manifest, and will not be lightly in- 
ferred. 

The Legislature has not enacted that all suits founded upon any 
breach of trust for public purposes of a charitable or religious nature, 
irrespective of the relief sought, must be brought in accordance with the 


*P. C. Appeal No. 56 of 1925. 2nd December, 1927. 

sg the judgment of Lord Sinha in Mussamat Ramanandi Kuer 
v. Mussomat Kalowati Kuer, (1927) LR551IA18 : 53 ML J 281 (P. C), 
decided by the Privy Council on the llth November, 1927, where it was 
held that where there is a possitive enactment of the Indian Legislature the 
Proper course is to examine the language of that statute and to asertain its 
Proper meaning, uninfluenced by any consideration derived from the re- 
vious state of the law, or of the English law upon which it may be 
founded.—K. J. R. ° . 
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provisions of S. 92, Civil Pgocedure*Code. On the contrary, the inten- 
tion of the Legislature clearly was that only suits claimihg any of the reliefs 
specified in sub-section (1) should be instituted in conformity with the 
provisions of S. 92, sub-section (1). 

Under the Code of Civil Procedure, 1877, as well aa the Code of 1882, 
the question had arisen whether S. 539 was mandatory and therefore all 
auits claiming any relief mentioned m 5.929 should be bronght as reguir- 
ed by that section or whether the remedy provided by S. 539 was in addi- 
tion to any other remedy that existed under the law for the redress of any 
wrongful action in connection with a public trust of a charitable or reli- 
gious nature. Such rights, whên cigimed on behalf of the public or any 
section ‘thereof, had been held to be capable of enforcement by a suit under 
S. 30 of those Cades (now replaced by Order 1, Rule 8) ; and it had also 
been held that private persons who had individual rights under such trusts 
could bring suits to enforce such individual rights by an ordinary suit without 
being obliged to bring a suit of a representative nature, as Shove mention- 
ed. Gregt divergence ‘of opinion had arisen in India in this connection ; 
and sub-section (2) of S. 92 was enacted by the Code of 1908 to put an 
end to this difference of opinion. It accepted and enacted the view which 
had been taken by the Bombay High Conrt,* as opposed to the view takèn 
ty the other High Courts generally, viz, that a suit which prayed for amy of 
the reliefs mentioned in S. 92 could only be instituted in accordance with 
the provisions of that section. 

The contention that the words, “such further or other relief as the 
nature of the case may require” [in clause (kh) of S. 92, sub-section (1)] 
must be taken, not in connection with the previous clauses Ca) to (g), but 
in connéction with the nature of the suit, viz., omy relief other than (a) to 
(g) that the case of an alleged breach of an express or constructive trust 
may gequire in the circumstances of any particular case, was rejected by the 
Privy Council, and their Lordships held that these words, ‘further or other 
relief’ must ọn general principles of construction be taken to mean relief of 
the same nature as clauses (a) to (g). 

S. 92 was not intended to enlarge the scope of S. 539 by the addition 
of any relief or remedy against third parties, s.¢., strangers to the trust. 
“They (the Privy Council) are aware that the Courts in India have differed 
considerably on the question whether third parties could or should be made 
parties to a anit umler S. 539, but the general current of decisions was to 
the effect that even if such third parties could properly be made parties 
under S. 539, no relief could be granted as against them. In that state of 
the previous law, their Lordships cannot agree that the Legislatnre intended 
to include relief against third parties in clause (jo) under the general words 
‘further or other relief”. 

In a suit brought under S. 92, a prayer for a declaration that the pro- 
perty in suit is makf property and not the personal property of the defend- 
wants, is a prayer for relief not covered by the section. 

Quaere, whether the broad proposition enunciated in Jenkins v. Robert- 
som, (1867) L R1 HL Sc. 117, as explained by Vanghan Williams, J., in 
Re South American and Mexican Co., L R (1895) 1 Ch. 37, at pp. 45 








See for instance Tricumdass Mulji v. Khimp Vallabhodass, (1892) 
iL R 16 B 626,-and Sayad Husssimnian Dadumian y Collector of Kasra, 
(1895) IL R 21 B 48—K..J. R. 
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and 46, namely, that “persons institthing a mit on behalf of the public 
bave no right to Bind the public by a compromise decree, though a 
decree passed against them on contest would bind the public”, is applicable 
in India to suits of a representative character falling within the purview of 
the Civil Procedure Code, 1908, S. 92, as read in the light of S. 11, Explana- 
tion VI of that Code. if 

Where a plaint in a snit bragght under S. 92° Civil Procedure Code, 
1908, with the sanction of the Advocate-General, is subsequently amended, 
e.g., by adding strangers to the trust as defendants and by prayers for relief 
not covered by S. 92, such amendments change the nature of the suit 
which thereupon ceases to be one of g representative character, * 


Alterations made by S. 92 of thé Code of 1908, pointed out. 


Appeal (No. 56 of 1925) from a judgment and decree of 
the High Court, Calcutta (Newbould and Ghose, JJ.), dated: the 
4th February, 1924, reversing a judgment and decree of the 
Subordinate Judge of the 24 Parganas, dated the 8th July, 
1921. 


The material facts of the case are given in their Lord- 
ships’ judgment, and also in that of the High Court, reported 
in Abu Mahomed Barkat Ali v. Abdur Rahim (1). ae ah 

De Gruyther, K. C., and Abdul Majid for appellants: 

Lowndes, K. C., and Dube for respondents. : 

The judgment of their Lordships was delivered. by, 

Lord SINgA.—This litigation arises in connection with an 
ancient mosque standing on a portion of Holding No. 22] in 
the Government Khas’ Mehal of Dihi Panchannagram, near 
Calcutta. In a proceeding under Reg. II of 1819 between the 
Government of India as plaintiff and one Syed Miror Munshi 
of Kalinga as defendant, the whole holding, then 3 bighas 
11 cottas and 3 chhataks in area (æ portion has since been 
acquired under the Land Acquisition Act), was declared by the 
Revenue Authorities to be .revenue-free as pfoperty dedicated 
long ago to religious uses, #. e., a wakf, of which the said Miron 
Munshi was the then mutwali. The mosque stood on a por- 
tion of this area and the rest of it was let out to tenants, the 
rents being appropriated for the expenses of the mosque. 

Mir Miran or Miron Munshi continued to hold this area 
of land as mutwali of the mosque until his death about 70 years 
ago, and after him his son, Sheikh Mahommad Jan, succeeded? 


oo 

“In the above case, no sanction of the Advocate-General was obtained for 
these amendments. Quaere, whether their Lordships’ decision (as to the 
representative nature of the suit) would have heen different even if such 
sanction had been obtained.—K. J. R. po 
° 1. (1924) 801 C 44, 


P. C. 
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him as mutwali. Mahommad Jan died about 50 years ago, 
and thereafter his widow, Rukia Bibi, asstimed the office of 
mutwali. On the 27th October, 1902, she executed a deed 
whereby she purported to nominate her son Mir Ramjan Ali 
as her*successor in the mutwaliship. 

Disputes having arisen, the heirs of Mahommad Jan insti- 
tuted in 1907 a Suit No. 78 of 1907 in the Court of the Sub- 
ordinate Judge of 24 Parganas, on the basis that Holding 
No. 221 was the secular pro of Mahommad Jan and ask- 
ing for partition thereof. A relim*hary decree for partition 
was actually made in that Suit in 1908. On the 18th July, 
1910, a Suit No. 48 of 1910 was filed in the’ Court of the Dis- 
trict Judge of 24 Parganas with the sanction of the Advocate- 
Geheral under S. 92 of the Code of Civil Procedure of 1908 by 
seven Mahommedans as plaintiffs against Rukia Bibi as de- 
fendant. It was sought by that suit to obtain the removal of 
Rukia Bibi from the office of mutwali, for accounts and for 
settling a scheme for the management of the said properties. 
The plaint in’ that sait was subsequently amended on the 15th 
December, 1910 — |, l i 

(1) By the addition of all the heirs-of Mahommad Jan 
as defendants, who, it was alleged, were claiming the property 
as their personal property; and h 

.(2) by addingea prayer for the declaration that the 
property in suit was wakf property and not the personal pro- 
perty of the defendants. 

No ‘sanction of the Advocate-General was obtained for 
these amendments, and apparently the Advocate-General had 
nothing further to do with that suit at any later stage. 

On the 15th, September, 1911, a petition of compromise was 
filed in that suit on behalf of plaintiffs 1, 2, 3, 4, 5, and 7 (4. e., all 
the plaintiffs except plaintiff No. 6, named Rahimbuksh). The 
first two paragraphs of the petition were as follows:— 

“That your petitioners have on consideration of all the circumstances 
and facts as disclosed in the evidence produced in the case and which the 
parties may produce on their behalf have decided that it would be to their 
best interest and in the interest of public for whose benefit the plaintiffs 
éronght this suit to compromise the suit on the following terms and con- 
ditions :— 

“That ont of the disputed property the, portions shown in the plan 
herewith, filed and marked A, B, C, D, measuring 1 bigha 1 cotta 8 chhat- 
taks, 24 sq. ft. (1 bigha 1 cotta 8 chhattaks and 24 square feet) should be 
declared a valid Mahamedan public religious and charitable endowment, a 


wakf.” _e 
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The rest of the petition dealt with the appointment of new 
mutwalis and the future succession to the mutwaliship. On the 
16th of September, 1911, the follqwing order was passed on the 
petition by the District Judge:— 

“The compromise has now been accepted by all parties to the suit. 
The terms are set out in the petition filed by the plaintiffs on the 15th 
September, to which a plan is attacked. My previous order of 5th Septem- 
ber refers to 2 petition filed on behalf of ten defendants. 

.“A permission (petition ?) has now been filed on behalf of the re- 
maining three defendants. 

“Let a decree be drawn’ up in ery of the petition—a copy of the 


a Dlan aboye referred ‘to will: forma part oF he deter: 6 


“No order is made as to costs. 

It Would appear that the District Judge’s attention was not 
drawn to the “fact that one of the plaintiffs was not a party 4o 
the compromise, nor is there anything on the pregent retord to 
show that the learned Judge’s attention was drawn to the nature 
of the suit as affecting a public religious trust. A decree was 
drawn upon the compromise petition on the 16th September, 
1911. The effect of the consent decree was to declare by impli- 
cation that, with the exception of 1 bigha 1 cotta 8 chhattaks 24 
square feet, which was admitted to be wakf, the rest of the hold- 
ing amounting to 2 bighas 9 cottas 10 chhattaks and 16 square 
feet, was secular property and as such belonged to the heirs of 
Mir Mahommad Jan, who had been added as party defendants 
by the amendment of the plaint. : 

Thereafter these heirs alienated most of the latter part of 
the property, and the present suit was brought on the 2d March, 
1918, by five Mahommedans of the neighbourhood against the 
heirs of Mahommad Jan and their alienees, as also the original 
plaintiffs in Suit No. 48 of 1910 or thefr representatives. They 
alleged that the partition decree in Suit No. 78 of 1907, as well 
as the compromise decree in Suit No. 48 of 1910, were not bind- 
ing upon them, and they also prayed that the whole of the then 
area of 3 bighas 8 cottas 3 chhattaks “may be declared wakf 
property and the defendants restrained from obtaining posses- 
sion either directly or by realising rents of the said lands.” 

The defence in substance was (1) that the lands in suit 
were not wakf ; (2) that the suit was not maintainable by virtue 
of 5. 92, sub-section 1, as no sanction of the Advocate-General 
had been obtained and the suit pas not émstituted in the Dis- 
trict Judge’s Court, and (3) that the plaintiffs were barred by 
the rule of res judicata. 

By his judgment, dated 8th July, 1921, the Subordinate 
Judge held that the whole of the holding was wakf-and that the 
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plaintiffs as worshippgrs in the mosque were entitled to main- 
tain the suit in, „țhat Court without the sahction of the Advo- 
cate-General, and that the cpmpromise decree in Suit No. 48 
of 1910 was without jurisdiction and not binding upon them, 
and ke accordingly passed a decree in favour of the plaintiffs. 

The High Court on appeal set aside the judgment of the 
Subordinate Judge. They entertained considerable doubt as to 
the maintainability of such a suit as this without the sanction 
of the Advocate-General ynder S. 92 of the Code of Civil Pro- 
cedure, having regard to sub-fection (2), which has been added 
to the corresponding S. 539 of the old Code of Civil Proce» 
dure, but they considered it unnecessary to ‘decide the point, as 
they were of opinion that the plaintiffs were bound by the rule 
of res judicata and the suit should be dismissed on that ground. 

TWo questions only have been argued before this Board. 
The first is whether the suit is maintainable in view of the pro- 
visions of sub-section (2) of S. 92 of the Code of Civil Pro- 
cedure, 1908; and the second is whether the suit is barred by 
the rule of res judicata under Explanation VI, S. 11, Civil 
Procedure Code. i 

It is urged broadly on behalf of the respondents that oh 
suits founded upon any breach of trust for public purposes of 
a charitable or religious nature, irrespective of the relief sought, 
must be brought in accordance with the provisions of S. 92, 
Civil Procedure Code. 


The.short answer to that argument is that the Legislature 
has not so enacted. If it had so intended, it would have said 
so in express words, whereas it said, on the contrary, that only 
suits clafming any of the reliefs specified in sub-section (1) 
Shall be instituted in conformity with the provisions of S. 92, 
sub-section (1 )e sade 

The reliefs specified’ in sub-section (1) (a) to (A) do not 
cover any of the reliefs claimed in this suit unless the words 
“further or other relief” in clause (4) can be held to cover 
them. It is argued that the words “such further or other re- 
lief as the nature of the case may require” must be taken, not 
in connection with the previous clauses (a) to (g), but in con- 
nection with the nature of the suit, viz., any relief other than (a) 
to (g) that the case pf an alleged breach of an express or con- 
structive trust may require in the cicumstances of any parti- 
cular case. Their Lordships are unable to accept this argu- 
ment. First, because ‘the. words “ fusther or other relief” 
myist on general principles of construction be taken to mean 
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relief of the same iare as clauses (6) to (g). Secondly 
because such construction would cut down substantive rights 
which existed prior to the enactmemt of the Code of 1908, and 
it is unlikely that in a Code regulating procedure the Legisla- 
ture intended without express words to abolish or extinfuish 
substantive rights of an important nature which admittedly 
existed at that time. 

It is a sound rule of interpretation to take the words of a 
statute as they stand and to interpret, them ordinarily without 
any reference to the previous stat of the law on the subject or 
the English law upon which it nfay be founded; but when it is 
contended that the Legislature intended by any particular amend- 
ment to make substantial changes in the pre-existing law, it is 
impossible to arrive at a conclusion without considering what 
the law was previously to the particular enactmegt andeto see 
whether the words used in the statute can be taken to effect the 


change that is suggested as intended. For this reason it be- | 


comes necessary to consider how the law stood prior to the 
enactment of S. 92 of the Code of Civil Procedure of 1908. 

The first Code of Civil Procedure, Act VIII of 1859, con- 
tained no section specially relating to the administration of 
public trusts of a religious or charitable nature. The Code of 
1877 for the first time introduced such a special section,» viz., 
S. 539, where particular reliefs only were ponent in such cases. 
This was re-enacted in the Code of 1882. 

S. 92 takes the place of what was S. 539 in the Code of 
1882, as well as the Code of 1877, with certain. changea. the 
most material of which are as follows:— 

(a) In the Relief Clauses under sub-section (1), clauses 
(a) and (d), which did not appear in the Codes of 1877 and 
1882, are inserted. 

(b) Subsection (2) is altogether new. 

As regards clauses (a) and (d), it appears that there had 
been some divergence of opinion as to whether 5. 539 autho- 
rised the removal of a trustee or the directing of accounts and 
inquiries. Most of the High Courts held that the power to 
appoint a new trustee necessarily involved the power to remove 
an old trustee. *But the Madras High Court held to the con- 
trary. The Legislature in 1908 adopted the former view, and 
inserted clause (a) expressly givipg powereto remove a trustee, 
in addition to the power*to appoint new trustees [now clause 
(b)]. 

*See Rangasami Naickan v. Varadappa Naickan, (1894) IL R 17 M 
462 (F. B.) . 
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Accounts and inquiries, though not expressly mentioned in 
the relief clauses, had been held by some of the Courts to he 
necessarily incidental to theepower to remove an old trustee 
and appoint *a new one. That power was expressly inserted 
by thè present clause (d). But the most important change 
was made by sub-section (2) of 5. 92. 

Under the Code of 1877, as well as the Code of 1882, the 
question had arisen whether S. 539 was mandatory and there- 
fore all suits clatmeng anysrelief mentioned im S. 539 should be 
brought as required by that section of whether the remedy pro- 
vided by S. 539 was in addition to any other remedy that exist- 
ed under the law for the redress of any wrongful action in con- 
nection with a public trust of a charitable or religious nature. 
Such rights, when claimed on behalf of the public or any sec- 
tion théreof, kad been held to be capable of enforcement by a 
suit under S. 30 of those Codes (now replaced by Order 1, 
Rule 8); and it had also been held that private persons who 
had individual rights under such trusts could bring suits to en- 
force such individual rights by an ordinary suit without being 
obliged to bring a suit pof a representative nature, as above men- 
tioned. Great divergence of opinion had arisen in India in this 
connection, not merely as between the different High Courts, 
but between different Benches of the same Court. The result- 
ing uncertainty could only be removed by legislative enactment, 
an@ sub-section (2) of S. 92 was enacted to put an end to this 
differénce of opinion. It accepted and enacted the view which 
had béen taken by the Bombay High Court, as opposed to'the 
view taken by the other High Courts generally, viz., that a suit 
which prayed for any of the reliefs mentional m S. 92 could 
only be instituted in accordance with the provisions of that 
section. The words used in sub-section (2) are appropriate 
and sufficient if that was the purpose, but they are insufficient 
and inadequate if it was intended to make a complete change 
such as is suggested on behalf of the respondents. 

Their Lordships see no reason to consider that S$. 92 was 
intended to enlarge the scope of S. 539 by the addition of any 
relief or remedy against third parties, +. e., strangers to the 
drust. They are aware that the Courts in India have differed 
considerably on the question whether’ third parties could’ -or’ 
should be made parties to a stit under S. 539, but the gene- 
ral current of decisions was to the effect that even if such 


—— eo 
*See Sayad Hussewmmion Dadumian v. Collector of Kaira, (1895) IL R 
21 B. 48. e 
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third parties could, properly be made patties under S. 539, no 
relief could be granted as against them. In that state of the 
previous law, their Lordships cafmot agree that the Legisla- 
ture intended to include relief against third parties in Clause 
(A) under the general words “ further or other relief.” 


The conclusion is that, igasmuch as the suit out of which 
this appeal arises did not claim any such relief as is specified in 
sub-section (1) of S. 92, that section was no bar to the main- 
tainability of the suit without the sanction of the Advocate- 
General and in the Court of the Subordinate Judge. 

The only other question is whether the suit ‘is barred by 
the rule.of res judicata, i.e., whether the compromise decree 
of the 15th September, 1911, in Suit No. 48 of 1910 precludes 
the present plaintiffs from bringing this suit. It is said that 
the previous Suit No. 48 of 1910 was institut&d under the 
provisions of S. 92 with the sanction of the Advocate-General, 
and therefore became a representative suit and the decree in that 
suit, whether by adjudication of the Court or by consent of 
parties, is binding upon that section of the public which was re- 
presented by the plaintiffs in that suit, and therefore upon the 
plaintiffs in the present suit by virtue of Explanation VI of S. li 
of the Code. \ 

The learned Judges of the High Court were of opinion 
that the consent decree of 1911 could not be questioned on the 
grounds stated by the Subordinate Judge, as there was no want 
of jurisdiction of the Judge to entertain the suit, or to ‘order 
the amendment as prayed for, or to direct a decree to be made 
on compromise of the suit. . 

Their Lordships are unable to copcur in this view. It is 
extremely doubtful whether a decree passed under the circum- 
stances of this case can be held to be res judicata as against any 
persons other than those who consented to thaf decree. 

The case of Jenkms v. Robertson (2) was based on 
Scottish Law and as explained in the case of In re South 
Americam and Mexican Co. (3) appears to lay down broad- 
ly that persons instituting a suit on behalf of the 
public have no right to bind the public by a com- 


promise decree, though a decree passed against them on contest | 


would bind the public. It is not necessary for the purpose of 
this case to decide whether the law in Ind™ under S. 11 of the 
Code of Civil Procedure’ is the same as so explained. Their 
Lordships consider that, in-so far as the nature of the suit was 
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changed by the amendneents méntioned, viz., by adding strangers 
to the trust as defendants and by prayers for relief not covered 
by S 92, the suit ceased to be one of a representative character 
and the decree based on the compromise such as it was, viz., by 
six only out of the seven plaintiffs in the suit, however binding 
as against the consenting parties, cannot bind the rest of the 
public. S. 11, Explanation VI, has no application to such a case. 

On both grounds, therefore, the arguments for the respond- 
ents fail, and their Lordships will humbly advise His Majesty 
that the decree of the High Court be set aside and the judgment 
and decree of*the Subordinate Judge restored, with costs of the 
High Court appeal and the costs of this appeal. 

Solicitors for appellants: W. W. Box & Ca. 

Solicitors for respondents : Watkins and Hunter. 

K. J. R° Appeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sm Murray Courrs Trorrer, Kt., Chef 
Justice AND MR. JUSTICE SRINIVASA AIYANGAR. 


Srinivasaraghavachariar ... Appellant* (2nd respond- 
ent in S. A. No. 1548 of 1922— 
g 59th defendant). 
v. 
E.eRajagopalacharidr ... Respondent (Appellant in 
° do.—Plaintif). 


“Hindu” Law—Doughter—Morigage of property inherited from father 
—Neces&ity—Marriage of her son, if a—Reversioner bringing abosit 
transaction, and atlesting mortgage deed—Right to dispute its vakdity— 
ELstoppel. kd . 

A Hindu daughter, who had inherited her father’s property, mort- 
gaged that property for raising money for her son’s marnage. The 
mortgage was brought about actually by the plaintiff himself who, together 
with his brothers, the reversioners, attested the mortgage deed. The evi- 
dence showed that the estate of the woman’s husband at the time was non- 
existent and that unless the money was raised by that mortgage there 
was no other way of obtaining it. 

Held that the plaintiff was estopped from contending that the 
mortgage was not for a purpose which would make it binding on the re- 
versioners. : 

Quaere : whether the marnage of the son would, under the Hindu 
Law, be a purpose binding on the estate. 

Per Srinivasa Atyangar, J. :—The’ menfion in the deed of alienation 
by a Hindu limited owner of a purpose which in Jaw would not support an 


Ai e a aa aa a nean a an 
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alienation by her would not by itself render tH alienation invalid against 
a reversioner who brought about the transaction himself and attested the 
deed of alienation. e 

< Appeal under clause 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Devadoss, dattd Ist 
May, 1925, in Second Appeal No. 1548 of 1922 [reported 
in Rajagopalacharior v. Sami Reddi (1)], preferred to the High 
Court against the decree of the District Court of Chingleput in 
A. S. Nos. 295 and 296 cf 1920 presented against the decree of 
the Court of the Subordinate Judge of Chingleput in O. S. No. 7 
cf 1919 (O. S. No. 57 of 1918, District Court, Chingleput). , 

A. Viswanatha Aiyar for appellant. 


K. Bashyam Atyangar for respondent. 

The Court delivered the following z 

JUDGMENTS :—The Chief Justice :—The position here is 
that money was borrowed by a woman called Alamelu Ammal 
who had a limited estate in her deceased father’s property to 
enable her to marry one of her sons, the 3rd defendant in this 
case. She raised that money by a mortgage and the mortgage 
was brought about actually by this plaintiff himself who together 
with his other brothers, the reversioners, had attested the docu- 
ment. There was plenty of evidence in this case that the hus- 
band’s estate at the time was non-existent and that unless this 
mortgage was obtained in this way there was no other way of 
obtaining it. It is said that the Hindu Law does not Tecggnise 
the purpose of marrying a son as one that can result ån a debt 
binding on the estate. I prefer to avoid the use of quasi meta- 
phorical expression like ‘necessity’ which df course can only be 
true as applied to matters of this kindin a hyperbolical senge.. 
The doctrine laid down by the Privy Council has been ‘analysed 
by the learned Judge and indeed by the learned District Judge 
wh6"wrote a very careful and learned judgment on the subject; 
‘and the result of it all is that there is a great conflict in. the 
authorities which I do not propose to attempt to resolve for the 
purpose of this case as to whether procuring such a marriage is 
binding on the estate or not. There is authority both ways not 
only all over India but in this very Presidency itself. In these cir- 
cumstances my own view is that when the reversioner put himself 
forward to bring this about the lender was entitled to assume 
that the reversioner was ready tô guarantee that the debt was 
one which would be binding on the reversioner of the estate in 
his hands. That being so, I do not feel myself called upon to 
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resolve the’ main que$tion, as I might otherwise have, did 
this question of representation and estoppel not arise, and I 
am content to rest on that nafrow ground. The Letters Patent 
Appeal must be allowed and the judgment of the District Judge 
restored., ; 
Srinivasa Aiyangar, J. :—I agree but I would only add 
that the learned Judge from whose judgment this Letters Patent 
Appeal has been preferred seems to have thought that, if asa 
matter of law at any partjcular time it was clear that the pur- 
pose for which an alienation ‘was purported to be made was 
regarded as not being proper to support an alienation and if 
such purpose should appean in the instrumtent, the alienation 
should not be supported even against a person, who brought 
about the transaction himself and attested the instrument of 
alienatttn. We must be a bold man who would undertake to 
say that at any time any question at any rate with regard to the 
Hindu Law relating to alienation is so perfectly clear as to be 
obvious to any person whatsoever. After all it must be re- 
membered that most of these questions are mixed questions of 
law and fact and the law has therefore provided that aliena- 
tions will be binding on the estate not only as may be shown 
to have been for necessary or proper purposes but also as may 
be shown to have been obtained after a bona fide inquiry with 
regard to the purpose of the alienation. In the latter case, if 
there is a bona fide tnquiry made by the alienee with regard to 
the alenation and all the persons, especially the presumptive 
reversion&re interested in the estate, consent to the alienation 
and alsb otherwise concur in it, then it follows that, apart alto- 
gether from the purpose of the alienation, the alienee would 
have satisfied the requifement which will support the aliena- 
tion. That is the reason why as a matter of common practice 
at any rate in South India every alienee of property froth a 
qualified owner has been, it seems to me, almost from time im- , 
memorial insisting upon making inquiries as to the purpose of 
the alienation from the presumptive reversioners and insisting 
also in many cases in getting reversioners in proof of their 
approval of the alienation to attest the deed. If the mere men- 
tion of the purpose in the document should be regarded as 
sufficient to whittle down the effect of such inquiry and the effect 
of such attestation, kam satisfied that no alienee could possibly 
be safe and there is really no purpose served by providing that 
a bona fide transferee after making inquiries will be protected; 
in fhis case the learned Jidge has referred to a case of a gambl- 
ing debt being required to be paid off by a éather and has put 
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to himself the qyestion whethet in sich circumstances even 
though the immediate heirs or reversioners should consent to 
the alienation the heir or reversioner should be bound. But it 
cannot possibly be found that the question of the marriage of 
a son and the payment of a gambling debt are at all anafogous 
or in pari materia. It seemgto me that, having regard to 
the difficulty of deciding in each case on the facts and under 
the Jaw applicable whether the particular purpose for which the 
alienation is sought to be made wogild be proper or not, the 
law has provided that a person who makes such inquiries and 


then purchases bona fide will bê protected. In this case there ` 


is abundant evidence to show that the mortgagee lent money 
on the mortgage only on satisfying himself that all possible 
persons who were interested in the estate concurred with fe- 
gard to the propriety of it. It therefore follows that the 
plaintiff who was a party to the transaction is clearly estopped 
from now seeking to impeach the alienation. In this view it 
becomes unnecessary to discuss any of the other and more 
difficult questions that have been argued. I 'agree that the 
appeal should be allowed with costs here and in the second appeal. 


A. S. V. . Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice WaALLACE AND MR. Justice 
SRINIVASA ALYANGAR, ii 


Pasupuleti Narayana Rao ... Appellant™ (5th deft.) 
rae . 

Sree Rajah Vasireddi Sree Chandra 

Mouleswara Prasada Bahadur ° 

Manni Sultan Zamindar Garu 

iabiuktyala Estate) ... Respondent (Plaintiff) 

Madras Estates Land Act—S 151—Diversion of holding from agricul- 

tural purposes—What amounts to—Possibility or even certainty of land 


being in faature diverted from such purposes tf enough—Building put up on ` 


small portion of land for residential purposes, if and when amounts to 
such diversion 

What S. 151 of the Madras Estates Land Act provides is that what 
has been done must have already materially impaired the value of the 
holding and rendered it already substantially unfit for agricultural pur-7* 
poses. The mere possibility of the land or eyen the certainty of the 
land being built upon and being theréby rendered unfit for agricultural 
purposes will not be sufficient to bring in the operation of that section. 
Tt is not possible to seek to define in any meticulous manner what would 
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amount to a‘ diversion of land from agricultural purposes. That de- 
pends upon not only the extent of the building but the purposes which 
it is intended to serve, the object, with which the building is put up and 
the various measures that are taken in respect of the land. 

In ya case in which the extent of the holding was 2113 acres, a buld- 
ing was put up on about 2 cents of the land, the extent of the land en- 
closed as a compound round the building was about one acre, and the 
direct object of the tenant in putting up the building appeared to be to 
use the building for residential purposes, keld that there was a diversion 
of the holding from agricultural purposes within the meaning of S. 151. 

Appeal under clause “15 gf the Letters Patent against the 
judgment of the Hon’ble Mr.eJustice Phillips in S. A. No. 
1867 of 1923 preferred to the High Court, against the decree 
of the District Court of Kistna at Masulipatam in A." S. No. 
119 of 1922 (S. S. No. 439 of 1921 on the fil€ of the Court 
of the Additional Deputy Collector of Bezwada). 

P. V. Rongaram for Sir K. V. Reddi for appellant. 

A, Krishnaswam: Atyar for A. Venkatachallam for res- 
pondent. 


The judgment of the Court, was delivered by 

Srimivasa Atyangar, J. :—This is a Letters Patent Appeal 
from the judgment of Mr. Justice Phillips sitting as a single 
Judge in S. A. No. 1867 of 1923. The plaintiff was the appel- 
lant m the second appeal and the suit from which it arose was 
instituted by him for ejecting the defendants from the holdings 
under the terms of $. 151 of the Estates Land Act. Defend- 
ants b to 4 were occupancy ryots who had entered into engage- 
ments with the plaintiff landholder. The other defendants 
were irf possession of various pieces and parts of the suit hold- 
ing undey sales effected by defendants 1 to 4. Those aliena- 
tions by the ryots had nót become recognised by the Jandholder 
under the terms of the Act. The allegations on which the 
plaintiff came fnto Court claiming to be entitled to eject the 
defendants were that the entire holding had been parcelled out 
by defendants 1 to 4 and alienated to various sets of defend- 
ants for building purposes and that the 5th defendant had pi 
up on the portion of the land in his possession a substantial 
structure for purposes of residence and that thereby the occu- 
pancy ryots had materially impaired the value of the holding 
for agricultural purposes and rendered it substantially unfit for 
such purposes withiw the meaning of the said section. Both 
the lower courts came to the conclusion that the buildings put 
up and the acts done by the defendants were not really calcu- 
lated to impair the value of the holding or substantially unfitted 
it for agricultural purposes but on the other hand were really 
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in the nature of improvements as’ defined by the Act—improve- 
ments suitable to the holding and consistent with the character 
of the holding. On these findings the lower courts concurred 
in dismissing the plaintiff’s action. It was from that decision 
that the plaintiff filed the second appeal. The learned. Judge 
on hearing the second appeal came to the conclusion that by the 
mere act of alienation by defendants 1 to 4, the occupancy 
ryots, they materially imparied the value of the holding 
for agricultdral purposes and rendered it substantially unfit 
for such purposes. The learned, Judge took the view that, as 
on the evidence the land was soll for building pugposes, Defen- 
dants 1 to 4 disabled themselves from thereafter objecting te 
buildings being raised on the pieces of land sold by them and 
that therefore’ as there was the certainty of land being built 
upon for residential purposes the mischief must be degned to 
have been caused within the contemplation of S. 151. But it 
must be observed that what that section provides is that what 
has been done must have already materially impaired the value 
of the holding and rendered it already substantially unfit. Both 
the verbs are used in the past tense. The mere possibility of 
the land or even the certainty of the land being so built upon 
becoming unfit for agricultural purposes would in our judg- 
ment not be sufficient to bring in the operation of S. 151, We 
should have felt bound to give effect to this view and allowed 
this Letters Patent Appeal but having regard to the fact that 
the question to be considered with regard to this sectiop was 
of a limited scope, we required both parties to address us on 
the evidence in the case so as to enable us to come to aeconclu- 
sion whether what has been done or alleged to be done was 
sufficient to give the right to the plaintiff to seek to eject the 
defendants. The whole of the evidence on the record has 

i read to us. It must, in this connection, be observed that 
the only appellant before us is the 5th defendant. He is not one 
of the occupancy ryots who had entered into an engagement 
with the landholder. As the alienation in his favour has not 
been recognised, it follows that the plaintiff was entitled to 
treat defendants 1 to 4 as being still his tenants. The other 
defendants had been made parties to the action merely because 
they were in actual possession of the various pieces of land. If 
the question was whether what had been done by the defendants 
amounted to a rendering of the“entire holding consisting of 
14 acres odd unfit for agricultural purposes, then it might have 
teen more difficult for determination than it has actually tarn- 
ed out to be. Ag none of the other defendants have filed any 
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appeal, we are at presant conctrmed only with the extent of the 
land about 2 1|3 acres or so in the possession of the appellant 
5th defendant and the questien with reference to him is whe- 
ther what he has done in respect of the land amounts or not, 
to use’ general expression, to a diversion of the land from 
agricultural purposes. We use that expression deliberately be- 
cause taking the whole of S. 151 the principle that seems to 
underlie that section is that when a holding is in the posses- 
sion of a tenant he holds it on the terms agreed to or settled 
between the parties only for agricultural purposes and that as 
such tenant hg is not at libert? to divert the land from the 
main purpose of the holding namely the agricultural purpose 
and any such diversion, it is provided, will entail forfeiture 
whereupon the landholder might sue the tenant’ in ejectment. 
As theetransfer in favour of the 5th defendant has not been 
recognised, for the purpose of this Appeal we must take 


‘it that what has been done by him admittedly must be 


deemed to have been permitted or done by the defendants 1 
to 4 for purposes of determining the question of forfeiture. 
Taking it to be so, then the question is merely whether putting 
up a building that hag been admittedly put on there and enclos- 
ing a portion of the land round with a fence so as to.form a 
compound for this building has or has not had the effect of 
diverting the land from agricultural purposes. It is significant 
that the only witness that has been called for the defence, the 
8th defendant in the case, has clearly admitted that the purchas- 
es by theedefendants were for building purposes. He was him- 
self one of the purchasers. The 5th defendant has not gone 
into the box. No other evidence has been called. It is admit- 
ted that the extent of the land enclosed as a compound round 
the building is about one acre and it is really a very substantial 
portion of 2 1|8 acres, the entire extent of the piece of land in 
question. It is also noteworthy that S. 151 includes a proviso 
of the land being substantially rendered unfit It was argued 
by the learned vakil for the appellant very strenuously that 
merely putting up a building on about 2 cents of the land can- 
not possibly be regarded as diverting the land from agricultural 
purposes. We do not think it is possible to seek to define in 
any meticulous manner what would amount to a diversion and 
what would not. That depends upon not only the extent of 
the building but the purposes*which it is intended to serve, the 
object with which it is built and the various measures that are 
taken in respect of the land. Taking the whole thing into con- 
sideration it is clear from the admissions made and the evidence 
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recorded that the. direct object of the Sth defendant in putting 
up the building was to use the building for residential purposes 
and we are therefore satisfied tlf&t what has been dune by tne 
‘ 5th defendant is substantially to divert the land from agricul- 
tural purposes. It is impossible to say that when out of a plot 
of land measuring 2 13 acręs a house is built and a compound 
is created for residential purposes there is no such diversron. 
As therefore on the facts of the case we have come to the cont- 
clusion that the building put up and the acts done by the Sth 
defendant do constitute 4 diveySion of the land from agricul- 
tural purposes as provided for in S. 151, we aré satisfied that, 
so far gt least as*the appeal is concerned, the conditions have 
been satisfied on which under that section the landholder be- 


comes entitled to file a suit in ejectment. “In this view there- , 


fore we are satisfied that the decree passed By the” learned 
Judge from whose judgment this Letters Patent Appeal has been 
filed can be justified. The Letters Patent Appeal is therefore 
dismissed with costs. 

A. S. V. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice WALLACE AND MR. JUSTICE 
SRINIVASA AIYANGAR. 
The Madura etc. Devasthanams as ae . 
represented by the present trustee 
V. Ramalinga Mudaliar (Vide order, 
dated 20th October, 1927, on C.M.P.. 


3869 of 1927) -n Appellani* (Platnuff.) 
v. 
The Madura Municipal Council, ; 
through its Chairman. .. Respondent (Defendant). 


Madras District Municipalities Act (V of 1920)—S 93 (1)—"“Profes- 
sional tncome”—Meaning—Temple—Surplus devasthanam funds—Invesiment 
of—Income derived from—Not taxable. 2 

Income received by a temple from investments of surplus devestha- 
nam funds is not “professional income” within the meaning of S. 93, sub 
tection (1) of the Madras District Municipalities Act, and is not taxable. 

Per Wallace, J :—“Professional income” in the Subsection means è 
income derived from the actual exercise of a profession. 

Per Srinsvasa Ayyangar, J :—It is only when the making of the invest- 
ment and the receipt of the income therefrom is followed as a profession 





that such income can be taxed. e 
*S. A No. 705 of 1925. Mth January, 1924, 
R—/79 à $ 
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Second appeal against the decree of the, Court of the Ist 
Additional Subordinate Judge of Madura i in A. S. No. 64 of 
1924, presented against the decree of the Court of the District 
Munsif of Madura Town in O. S. No. 125 of 1923. 

P S. Norayanaswami Aiyer for appellant. 

S. Muthiah Mudaliar for respondent. 

The Court delivered the following 


JUDGMENTS :—W dllace, J. :—The decision in this case turns 
on the interpretation of 5.93 qf the District Municipalities Act. 
The Municipal Council of Madura has demanded profession tax 
trom the Receiver of the Sree Meenakshi Devasthanam in 
Madura on income received by him from investments’ of sur- 
plus devesthanam funds. The devasthanam paid ‘under protest 


< and insijtuted this suit for a declaration that it was not liable for 


the tax and for an injunction to prevent collection. The sum in 
the suit is trifling, a matter of Rs. 2, but the legal and fiscal ques- 
tion involved is obviously of general importance. 

So much of the decision in the case will turn on the exact 
wording of S. 93 (1) that it is better to quote it in full. S. 93, 
sub-section 1 :— 

“Tf the chairman publishes a notification under S. 80, that a profes- 
sion tax shall be levied, every person, not liable to the companies’ tax, 
who, within the Municipality and for the period laid down in S. 95, exer- 
cises after the date specified in the said notification a profession, art, 
tradt or calling or holds any appointment public or private, or 1s in receipt 
of any pension or income from investments or money lending or any 
source other than houses and lands inside the Municipal limits bringing 
Firth withfh one or more of the classes of persons specified in Schedule IV, 
sHall pay a half yearly tax on his professional income, salary and pension 
du the scale shown in the said schedule”. 

The section is headed ‘profession tax’ and the marginal note 

is ‘license tax 6n professions’. The substance of S. 93 (1) 
which i ig necessary for purposes of. this case, as I read it, is that 
every one in a Municipality who resides there for 60 days in 
the aggregate in the half year and is in receipt of income from 
investments shall pay a half yearly tax on his professional in- 
come. The short point at issue is whether the phrase ‘profes- 
sional income’ is a short, compendious phrase used to include 

eall the kinds of income specified in the sub-section, as contend- 
ed by the tsspondent,,or whether it means income derived from 
the actual exercise of a profession, as centended by the appellant. 
According to the respondant, any income of the kind specified 
in the first part of the sub-section is taxable ; but according to 
thg appelant such income is only taxable if and when it can be 
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. e 
legitimately said to have been obtained from the exercise of a 
profession. i a 

It cannot be gainsaid that the wording of the section is 
very unhappy. The word ‘profession’ is not defined, but 
evidently it was not designed to cover all the sources of income 
specified in the sub-section. e For example, ‘profession’ as used 
in the sub-section does not mean art, trade, calling, holding an 
appeintment, being in receipt of a pension, or an income from 
investments, etc. It cannot be here used definitively of these 
other sources of income because, to define a word by using the 
word defined offends against all canons of interpretation. True 
the word is used as descriptive of the tax ; but that is merely a 
device to save time and multiplicity of words. The tax is on 
professions and other sources of income, but for purgoses of 
short statement the tax is to be known as ‘ proféssion tax’. I 
am unable to agree with the respondent that when the word is 
again met in its adjectival form ‘professional’ it is used 
in its compendious sense and not in its definitive sense. Had 
the fermer been the idea, the addition of the words ‘salary 
and pension’ would be not only unmeaning but misleading, since, 
‘profession’ in its compendious ‘sense already includes the receipt 
of salary and pension, while the words ‘professional income’ 
evidently exclude salary and pension. The appropriate, ex- 
haustive, and compendious word before, “income” would then 
have been the word “such” and not “professional”. (Incidentally, 
it may be remarked that the use of the word “and” instead of 
“or” between “salary” and “pension” is also puzzling), We 
must then give some independent meaning to the words “profes- 
sional income” which are not equivalent to “such inc&me” and 
the ordinary meaning which the words usually bear is “income 
received from the exercise of a profession”. The first part of 
the sub-section deals with the class of persons to be taxed, the 
latter part declares under what circumstances they become liable 
to pay the tax, and in my view limits it to cases in which they 
are in receipt of salary or pension or are marking a professional 
income. I am clear that the temple in gaining a small addition 
to its income by investing its surplus funds cannot in any sense be 
said to be exercising a profession or earning a professional in- 
come. 

I do not think that any help‘is to be derived from a refer- 
ence to corresponding sections in other Acts, like the District 
Municipalities Act of 1884 or the Madras City Municipal Act 
or from rulings, thereunder, because we have no means 
of knowing whether or no the legislature in enacting the present 
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section intended to widen or restrict the compass of its net of 
taxation as cast in other Acts. a 

It is not necessary in tlfe view that I take above to go 
into the question of whether or not the deity is a person or 
whether it resides in Madura within the meaning of S. 95 of 
the Act. ê 

I am therefore of opinion that the tax is not leviable. This 
result is also in consonance with the well known principle of 
interpretation of fiscal enactments, that if the language is at 
all ambiguous it must be interpreted in the manner most benefi- 
cial to the subject. Taxing statutes must state with the utmost 
clearness what and whom and in what manner they are taxing. 


. I would therefore allow the appeal and restore the decision 
òf the District Munsif with costs of the appellant in all courts. 
Srinivasa Aiyangar, J. :—I am in entire agreement and | 
wish to add very little. As pointed out by my learned brother 
the section under consideration is only a specimen of the present 
day hasty and inaccurate legislation by large democratic bodies 
without the aid of trained and competent legislative draftsman. 
The contention of the respondents really amounted to this: 
That the section should be read, as though the word, “profes- 
sionak’? was not there at all in that part of the section where 
the taxable income is defined. Such contention, it follows, cannot 
possibly be accepted* The word “professional” in the expres- 
sion “on his professional income”, being really in the nature of 
an expresion deliberately introduced in the context and other- 
wise urfhecessary, cannot, on any proper rule of interpretation, 
be omitted to be given its proper definitive significance. In the 
first part of the section the clause is defined of persons who are 
subject to the tax and in the latter part the income that is liable 
to assessment. “The ,eceipt of interest from investment cannot 
be said to be salary or pension. So, if it is to be taxed, it can 
only be taxed as professional income. On the face of it the 
income from investment cannot be regarded as professional 
income. But in the first part of the sentence a person who is in 
receipt of income from investments is included amongst the per- 
sons liable to be taxed. If so, it seems to follow that it is only 
when the receipt of the income from investment can be properly 
said to be a professional income, such income can be taxed. From 
this it may be derived that such intenflon of the legislature as is 
capable of being gathered, and in any case on a strict interpreta- 
tion of the terms of the section which is called for, it must fol- 
low, that it is only when the making of the {nvestment and. the 
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receipt of the income PA i$ followed as a profession that 
such income tan be taxed. 

It has not been contended before us that either the idol 
which is the legal person concerned or the members of the com- 
mittee can, having regard to the nature of the investmenf made 
by them, be said to carry on business in investment. 

I therefore agree to the order proposed by my learned 
brother. 

Biss Se V Appeal allowed. 


a 
. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice KUMARASWAMI SASTRI AND 
Mr. JUSTICE DEVADOSS. 
Kumaraswami Asari and two others .. Petitioners* in both the 
petitions—( Appëllants tn S.R. 
No. 17519 of 1926—Appeai 
sought to be preferred to the 
High Court) 





~ 


v. 
Poojari Lakshmana Goundan . 
and others .. Respondents in do. 


Civil Procedure Code, 1908, S 92—Scheme swit—Appeal by plaintifs in, 
filed within time—Return thereof for re-presentation—Froudulent abstention 
by plaintifs from re-preseniing—Fresh copies of decree aad judgment 
obtatncd by other worshippers ond fresh memordh um of appeas duly stamp- 
ed, filed by them—Case of one of re-preseniation of origina! appeal or 
of presentaiton of a fresh appeal—Excusing delay tn re-presentotion or pre- 
Sentaiton of a fresh appeal—Sufficient ground for. . 

A suit brought by some of the worshippers of a temple with the sanc- 
tion of the Collector under S. 92 of Civil Rrocedure Code, for a scheme 
and other reliefs relating to the temple is a representative euit; and an 
appeal filed by the plaintiffs in the said suit against the decree therein is 
-ne filed for the benefit of the temple and thë ¥ëheral body of worshippers. 

The plaintiffs in a scheme suit filed an appeal within titue to the High 
Court against the judgment of the Court below. The appeal was return- 
ed to them for re-presentation after correcting some formal defects. 
Acting in collusion with the respondent-trustee they abstained from re- 
presenting the appeal On hearing that, three other worshippers applied 
to the court below for copies of its decree and judgment, and, as soon as 
they obtained the said copies, filed an appeal to the High Court against 


that decree and judgment with petitions for leave to appeal and for excus ° 


ing the delay. è 


Held, that the applicants being constructively, thougħ not eo nomine, 
parties to the appeal previously filed within time and fraudulently mot re- 


TAG. M. P. Nos. 4249 and 4250 of 1926 and S. R. : 
No. 17519 of 1926. À 16th November, 1927, 
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e 
presented, the case was oné of re-presentation of the appeal previously filed 
within time and of excusing the delay in the representation thereof, and 
was not one of the presentation gf a fersh appeal and of excusing the 
delay in its presentation under S. 5 of the Limitation Act, 

The fact that, as the original papers in the appeal ceva filed 
had been taken away and not brought back, the applicants, in conformity 
with the rules, presented a copy of the judgment and decree and the memo- 
1andum of appeal, and, to prevent any further difficulty as to limitation, 
again paid the stamp upon the appeal which they presented, would not make 
their appeal a fresh appeal by third parties requiring excuse under S` 5 of 
the Limitation Act. 

Held. further, on the facta, there were ' sufficient grounds for excusing 
the delay, whether the case was considered as one of delay in re-presenta- 
tion or in the presentation of a fresh appeal. 


Petitions praying that in the circumstances Stated in the 
affidavits filed therewith the High Court will be pleased to excuse 
the ‘del8y in Ming S. R. No. 17519 of 1926 and to permit the 
petitioners to file and prosecute the same respectively and S.R. 
No. 17519 of 1926 appeal sought to be preferred to the High 
Court against the decree, dated 30th November, 1925, of the 
Court of the Subordinate Judge of Salem in O. S. No. 4 of 1916. 

K. V. Krishnaswame Atyar, K. S. Sankara ` Aiyar and 
B. V. Viswanatha Aiyar for petitioners. 

T. R. Romachandra Aiyar and P. R. Ganapathi Aiyar for 
1st respondent. 

V. Ganapathi Ajygh for respondents 4 and 5. 

* The Court made the following 

Orpgr :—This appeal arises out of the decision of the 
Subordinate Judge of Salem, in connection with a temple. The 
suit was ‘filed with the sanction of the Collector for a scheme 
and for fecovery of theeproperties of the temple’ and for the 
removal of the present Dharmakartha in possession and manage- 
ment. The question was raised by the 1st defendant in the suit 
that the temple was not’! public temple, but was a private temple.’ 
On this question a Bench of the High Court differed and when 
the matter was taken in Letters Patent Appeal, it was ultimately 
held that the temple was a public temple. This judgment of the 
High Court was confirmed by the Privy Council. The suit was 
then remanded for disposal to the lower court. The Subordinate 

Judge passed a decree framing a scheme and as regards certain 
properties which the „defendant claimed to be his private pro- 
perties he found in his favour? and heļd that the properties did 
not belong to the temple. It is against that decree, that an 
appeal was presented by the original plaintiffs on the 24th 
April, 1926, and it was returned for representation on the 23rd 
July, 1926, It was never re-presented. 
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Meanwhile, the defendant Appliedefor possession of the 
properties wHich the Subordinate Judge found not to be pro- 
perties of the temple. It is alleged that although the plaintiffs 
admitted that they had preferred an appeal against that portion 
of the judgment of the Subordinate Judge, no objection was 
taken to the application when it came on for hearing, and when 
the present applicants found this out, suspicions were aroused 
and they found that the appeal was not re-presented. They 
now apply for leave to appeal against that decree and for an 
order excusing the delay. «Allegations are made in the affidavits 
filed on behalf of the netitionefs that the plaintéffe who filed 
this suit have beem won over and have been, paid a large sum 
ot money and so they failed to re-present the appeal. For the 
respondent it is contended that there was no such misconduct 
on his part and also that the present petitioners are net wor- 
shippers within the meaning of S. 92 of the Code and therefore 
not competent to prefer an appeal against the decree. Aff- 
davits and counter-affidavits have been filed. We think that 
this is not a matter which we can decide on affidavits, and that 
it will be more satisfactory that the matter should be decided 
on évidence. We direct the Subordinate Judge to take evi- 
dence as to whether the petitioners or any and which of them 
are worshippers of the temple. The finding will be submitted 
within one month. The other questions raised will be decided 
after the receipt of the finding. The tingefor objections is gen 
days. These petitions will stand over till the evidence is received. 

[In pursuance of the above order the Subordinate’ Judge of 
Salem, submitted a finding to the effect that the petitioners were 
worshippers of the suit temple within the meaning ofeS. 92 of 
the Civil Procedure Code] b 

These petitions and S. R. No. 17519 of 1926 came on again 
for hearing after the return of the finding of the lower court 
upon the issues referred by this court for trial. 

K. V. Krishnaswami Atyar, K. S. Sankara Aiya and B. V. 
Viswamatha Aiyar for petitioners. 

T. R. Ramachandra Aiyar and P. R. Ganapathi Aiyar for 
Ist respondent. 

V. Ganapathi iyah for respondents 4 and 5. 

The judgment of the court was delivered ‘by 

Kumaraswami Sastr J. :—These applications arise out of 
an appeal preferred against the final decree of the Subordinate 
Judge of Salem in O. S. No. 4 of 1916. The suit was by tree 
worshippers who dhad obtained the necessary sanction of the 


~~ 
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Collector under S. 92, Civil Procedure ‘Code, for a scheme and 
other reliefs relating to the Sri Kandaswami, also known as 
Subramania Swami temple. eOne of the defences of the de- 
fendants who were the pujaries of the temple was that the temple 
was rot a public temple, but a private one. The Subordinate 
Judge upheld the contention and dismissed the suit On appeal 
there was difference of opinion between two learned Judges and 
the matter went up to a Full Bench of this court and was decid- 
ed in Letters Patent Appeal No. 10 of 1917 that the temple was 
a public temple and the suit was remanded for the purpose of 
framing a scheme and determining the properties of the temple. 
Against this judgment of the High Court am appeal was prefer- 
red to their Lordships of the Privy Council and their Lordships 
of the Privy Council affirmed the decision of the High Court 
with the resulg that the suit went back to the Subordinate Judge. 
The Subordinate Judge, on the 30th November, 1925, passed a 
decree. A scheme was framed but as regards the valuable pro- 
perties which are alleged to belong to the temple of the,value oi 
nearly two lakhs yielding an income of Rs. 6,000 a year he held 
they were private properties of the Ist defendant. This judg- 
ment was pronounced on the 30th November 1925, and against > 
that judgment an appeal was preferred by two of the worslup- 
pers on 22nd April 1926 to the High Court. The appeal which 
was presented within time was returned for re-presentation on 
the 23rd July 1926, because some formal defects had to be 
corrected. Between the 30th November, 1925 and the 23rd July, 
1926, thére were proceedings which were going on against the 


' ist defendant who was appointed as Interim Recetver. The 


affidavits show that so far as the 1st defendant is concerned, 
his conduct was adversely commented upon by the High Court 
in certain proceedings before the High Court and so far as we 
can see from thé remarks of the learned judges of the High Court 
the ist defendant’s conduct was not honest in several matters. 
The proceedings about his Receivership which were pending 
before the Subordinate Judge came on the 30th July, 1926, and 
although till then we find hot contests between the persons who 
presented the appeal to the High Court and the Receiver who 
was the ist defendant in the suit, all on a sudden the petition 
against the Receiver was not pressed, so that allegations which 
would have been uswally enqyired into against this receiver, the 
Ist defendant, were suddenly abandoned. We find that the 
apgeal, which was returned for re-presentation on the 23rd 
July, 1926, about 7 days before this petition, was not pressed 
and was not-re-presented subsequently and iteis easy from these 
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facts to e thąt the non-re-presentafion had an intimate con- 
nection wi the withdrawal of the allegations against the 
Receiver on the 30th July, 1926. As we said before, this 
action was a representative action and the suit being filed on by 
the three plaintiffs on behalf of themselves and of the ‘general 
body of worshippers, the appeal was also an appeal which was 
presented for the benefit of the temple and the general body of 
woyshippers. Had the appeal been prosecuted, it would 
have bound the whole general body, When some of the wor- 
shippers found that their allegations against the Receiver were 
suddenly withdrawn on the 30th July, 1926, they suspected that 
there was something wrong and they admittedly came to Madras 
to see what became of the appeal that was presented and was 
returned for re-presentation on the 23rd July, 1926, and they 
found that the appeal was not re-presented. Bhey tifen went 
to the Sub-Court and applied for a copy of the judgment and 
decree on the 4th August, 1926, and got the copies:on the 9th 
August. On the 11th August they presented an appeal with 
an affidavit stating the facts which led to the present course 
being adopted. They allege that the non-re-presentation was due 
to an improper motive and they say that they are informed that 
Rs. 10,000 was paid to the three appellants in the case and the 
matter was withdrawn and allowed to drop. They allege that 
it will be a great loss to the temple if the appeal is not properly 
disposed of. When the matter came on bffore us one prelimigary 
objection taken was that the petitioners before us were not wor- 
shippers of the temple and, as this would go to the foot of the 
application, we directed the Subordinate Judge to take*evidence 
and return a finding as to whether they were worshippers or 
not. The Subordinate Judge has gon into the evidence adduced 
before him and submitted a finding that the present petitioners 
are worshippers and an objection has been filefl, but we see no 
reason to hold that the Subordinate Judge was wrong in hold- 
ing that these petitioners were worshippers of the temple. There 
is thus clearly a locus standi to apply. 

The next question is whether, under the circumstances of 
this case, this application should be granted. We are inclined 
to hold on the facts of this appeal that, this appeal having been 
presented in time by two worshippers for themselves and other 
worshippers and having been retyrned foe re-presentation, there 
is no question of excusing the delay under S. 5 of the Limita- 
tion Act. Under the rules of the High Court, if the Te-pre- 
sentation is not made within the time allowed, the court can, 
on proper grounds shown, excuse that delay, and receive the 
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‘appeal. The suit beirfg a representative spit, we think that 
two or more worshippers who would be constructive -parties to 
the appeal have a right to reqifre the appeal which was proper- 
ly presented to be re-presented and received by the court and 
adjudicated on its merits. They are in the position of being 
parties and, if one of the parties regeives the appeal memo. back 
from the court and does not present it, it is difficult to see how 
the other persons, parties to the suit, can be prejudiced by „the 
action of one person. The fact that the present: petitioners are 
not on record by name would not make any difference as they 
are constructivt parties bound by any decision that may be pass- 
ed in the appeal just as if they were parties*named in, cause- 
title of the appeal and it seems to us that they are entitled to see 
that proper adjudication is made in the appeal: In-the present 
case we®are not satisfied that the non-re-presentation was bona 
fide and we come to the conclusion that there has been some 
indirect motive for the appeal not having been re-presented.We 
think that the court has in cases under S. 92, ample power to see 
that the interests of the institution are protected. Even in 
cases of compromise it has now been decided by their Lordships 
of the Privy Council that persons not actually on record have a 
right to apply to prevent the parties on record from compromis- 
ing to‘the detriment of the institution. We would only refer to 
the case in Sankaralinga Nadan v. Rajeswara Dorai (1). In 
thg present case till tht High Court passed orders upon the appeal 
petition presented in time we think that the appeal should be 
treated as*pending for the purposes of any application the wor- 
shippers*may make gnd in this view there is no question of 
limitationeunder the Limitation Act and we can treat the pre- 
sent application as an application in a pending appeal. As 
the original papers have been taken away and not brought 
back, the present*petitioners had under the rules to present a copy 
of the judgment and decree and the grounds of objection and 
they, in order to prevent any further difficulty or troubles as to 
limitation, have again paid the stamp upon the appeal which they 
presented, but this would not make the present appeal a fresh ap- 
peal by third parties requiring excuse under S. 5 of the Limita- 
tion Act. Even assuming that this appeal should be treated as a 
*fresh appeal presented on the date when the present petition was 
presented, we think that ample material exists under S. 5 
of the Limitation Act to excuse delay. We have already 
set out the facts and we, think that the appellants who 

1. (188) L R 35 I A 176 : IL R31 M23% : 18ML J387 (PC). 
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presented the appeal on the.22nd Apri, 1926, and took it, back 
for re-presentation on the 23rd July, 1926, have fraudulently and 
with an improper motive not re-presented the appeal. We. 
can find nothing bona fide in the whole transaction If the 
appellants were honest, they could easily have come before us in 
this matter and brought in the original papers and explained to 
us why it was that it was not re-presented. The Ist respondent 
filed an affidavit saying that he consulted some vakil friends and 
that they advised there was not much chance of altering the 
scheme. The vakil who now eppears is not the vakil who ap- 
peared then and we are not prepared to accept the vague state- 
ment that some vakil friends advised him, especially as we think, 
the appeal ig by no means a hopeless one. The statement that 
the object for which the suit was brought was established is 
not correct, because valuable properties which were claimed for 
the temple by the plaintiffs were the subject matter of the 
appeal. The affidavit is vague and we do not think that the 
first plaintiff's affidavit can be acted upon. We think the pre- 
sent petitioners have acted with due deligence and bona fides. 


Under these circumstances we are of opinion that whether 
the case be logked at from the point of view of re-presentation 
or fresh presentation of an appeal, there are grounds which 
entitle us to excuse the delay either in re-presentation or'ih pre- 
sentation of the appeal and admit the appeal now filed-by=the 
petitioners. This will enable the whole matter to be gorig itito 
when the appeal is disposed of and prevent valuable prbpérties 
being lost to the temple. A perusal of the Subordinate Judge’s 
judgment shows that the appeal cannot he said to be a hopeless 
one and the worshippers are entitled to the benefit of tke adjudica- 
tion by the High Court. The respondents will pay the costs 
of these applications both here and at the enquiry. We fixe 
Rs. 100 as vakil’s fee. Ma 


A.S. V. Petitions allowed. 


Ponnuswami 
Chettiar 


v, 
The British 
Indla Steam 


Navigation 
Co., Ltd. 
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IN THE HIGH COURT OF JUDICATURE AT, MADRAS. 


PRESENT :—MR. JUSTICE, SRINIVASA AIYANGAR. 
A. M. Ponnuswami Chettiar 


and others. .. Appellants* (Plaintifs) 


v. 
The British India Steam Naviga- ° 
tion Co., Ltd., and another... Respondents (Defendants) . 


Shipotener—Goods not delivered by—Smt by consignecs for vahie 
of—Esremption from liability Mimeq, by shigowner m—Proof of—Oimus— 
Quantum y 6 

In a suit brought by a consignee against the shipowners for the value 
cf goods not duly delivered according to the terms of the bill of lading, re- 
liance upon əny clause exempting shipowners from liability may be made 
good if it can be shown that the whole quantity failed or omitted to be del- 
vered wastso failed or omitted to be delivered because of some reason which 
gave exemption in respect of which the shipowners were exempted from 
liability The burden is on the shipowners to establish by clear and cogent 
evidence that their inability to deliver was entirely due to causes or reasons 
in respect of which they had an exemption under the clauses of the bills 
of lading 


Second Appeal against the decree of the Court of the Subor- 
dinate Judge of Negapatam in A. S. No. 10 of 1924, preferred 
against the decree of the Court of the District Munsif of Nega- 
patam'in O. S. No. 227 of 1920. 

A, Krishroswams qor and K. V. Ramachandra Atyar for 
appéllants. 

O. T. Govindan Nambiar, instructed by Moresby and Co, 
for respendents. 

The Court delivéred the following, 


JupcMENT :—This B a somewhat difficult case raising 4 


„ somewhat interesting question of maritime law. The plaintiff, 


who is the appeMant before me, instituted the suit against the 
British India Steam Navigation Co., Ltd, and the Madura Co., 
Ltd., making both of them defendants and claiming the value 
of 109 bags of rice alleged by him not to have been duly deli- 
vered according to the terms of the bill of lading in respect of 
a consignment of a very large quantity of bags of rice and broken 
rice consigned to him from Rangoon. The total quantity of 
the bags short-delivered to him was 335. Out of these it is 
found that in respect pf 102 bags and another lot ot 15 he got 
paid by the Insurance Company and in respect of another quan- 


_ tity of 108 bags the defendant companies or company admitted 





liabifity and paid the value. Out of the remaining 110 bags 
; LOO e Immm 
#S. A. No. 1397 of 1924, 24h March, 1927. 
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the plaintiff a Pee thar one bag out ðf the total 222 which 
were found td have been damaged by sea water bore his marks 
and therefore in respect of that ote bag the plaintiff has made 
no claim against the defendants. That was how the claim came 
to be limited and to be for 109 bags. The trial court granted a 
decree in favour of the plaintiff The defence of the defendants 
was that 222 bags having been found to be sea- 
damaged and unfit for consumption and so dealt with by the 
Port authorities and thrown into the sea, the marks on these 
222 bags were unidentifiable and therefore these 222 bags must 
be presumed to have belonged rafeably to the various consignors 
according to the number of bags consigned by each. Apparent- 
ly, though it dges not seem to appear on the evidence, the pay- 
ment made by the defendant companies was on working out on 
that basis. They seemed to have taken the 222 bags sea-¢amag- 
ed and, arriving at the proportion allottable to the plaintiff and 
finding the same to be 110, appear to have admitted liability 
in respect cf the balance of 108 and paid up the same. In the 
Court of First Instance the District Munsif found as a fact that 
the aase set up by the defendants was not established, namely, 
that the marks were unidentifiable and held for the contention 
of the plaintiff that they were identifiable and that none of the 
bags except the one which was given up bore the marks of the 
plaintiff. On that ground he came to the conclusion that the 
only ground of exemption pleaded by th defendants, namely, 
that the 109 were included ın the 222, not having been made out, 
the defence failed, and he gave judgment accordingly for the 
plaintiff. The learned Subordinate Judge in the lower Appellate 
Court however found the isssue whether the marks on the 222 
bags were or were not identifiable in favour of the defendants 
and according to their contention and holding that they were, as 
contended for, unidentifiable, held that on a prificiple of equity 
the defendants were entitled to apportion the 222 bags according 
to the total number of bags constituting each consignment and 
on that basis plead exemption so far as the plaintiff was con- 
cerned in respect of the 109 bags. This second appeal has been 
filed against that judgment of the Subordinate Judge. 


The learned vakil for the appellants who argued the case 
carefully and clearly has drawn my attention to the case of 
Frank Stewart Sandeman & Sons w. Tyzac#& Bromfoot Steam- 
ship Co., Lid. (1). It is’clear on a perusal of the judgment of 
the Law Lords in that case that the case of Spence v. The Utgon 
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Marine Insurance Company ` (2) was the leading decision in 
which the theory of tenancy in common in res of the entire 
lot of unidentifiable goods vas first postulated and made the 
ground of decision. But it is necessary to observe in connec- 
tion with that case that there was no doubt whatever that the 
entire quantity of undelivered ggods in respect of the consign- 
ment by the particular ship was there and, as all the goods were 
there but only the marks were obliterated, the shipowners by 
the conditions of the bil} of lading were not bound to deliver | 
according to marks and, as itis perfectly clear that all the goods 
remaining tobe delivered must be comprised in this entire lot of 
unidentifiable goods and so they were entitled to apportion them 
proportionately amongst the various consignees apcording to the 
total quantity of their consignments. Though the principle of 
that cAse was not questioned in the case before the House of 
Lords, their Lordships in the House of Lords differentiated 
that case from the one before them by pointing out that, in the 
case they were considering, it was clear that there were other 
missing bales and it could not possibly be postulated that the 
bales omitted to be delivered to the claimant in that case had not 
been among the bales that were missing, apart from the quantity 
which remained there unidentifiable. In other words,’ the 
principle of the decision of their Lordships appears to be this: 
Reliance upon any clause exempting shipowners from liability 
may be made good’ if it can be shown that the whole quantity 
failed or omitted to be delivered was so failed or omitted to be 
delivered because of some reason which gave exemption in respect 
of which the ‘shipowners were exempted from liability. This, 
however, the shipowners have got to prove. Such a thing can- 
not be held to be ‘proved, their Lordships said, if, apart alto- 
gether from the quantity of unidentifiable goods which. were 
landed, thére/#ere other goods which are admittedly missing and 
one cannot be certain whether the goods failed and omitted to 
be delivered to the claimant could not have been among the 
goods which became missing in that manner. To put the same 
matter in another way, the burden is on the shipowners to 
establish by clear and cogent evidence that their inability to 
deliver was entirely due to causes or reasons in respect of which 
they had an exemption under the-clauses of the bills of lading. 
Now then. if that is the true principle, as I take it to be, the 
question is, what is the result we arrive at on the application of 
those principles to the present case? At first I was inclined to 
agree with the contention on behalf of the appellants that, on the 


“2. (1868) L R 3 Com, Pleas 427. 
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authority of Sgndeman’s ‘case, Frakk Stewart Sandeman & sons 
v. Tysack & ki Steamship Co., Lid. (1), there was no 
room in this case for the application of the doctrine of tenancy 
in common in respect of unidendtifiable goods, because it is clear 
on the facts of this case that, apart altogether from the goods 
in respect of which the plaintiff was able to obtain damages from 
. the Insurance Company and apart from the 222 bags of unidenti- 
fiable goods, there were other goods which were missing or which 
were lost. If there had been no such loss, it is difficult to con- 
ceive how the defendants would have agreed to be liable for 
108 bags which they did. If, thtrefore, there wese other bags 
also that were lost in the course of the voyage, then one cannot 
be certain whether the total of 109 bags in respect of which the 
plaintiff makes the claim were not included or comprised in the 
quantity lost during the voyage in respect of which the defend- 
ants admitted liability. If therefore on the facts of the present 
case we could not be certain that in the 222 bags of unidentifi- 
able goods there were any belonging to the plaintiff, it is impos- 
sible to hold that the defendants have made out the ground of 
exemption from liability. But Mr. Nambiar, the learned Coun- 
sel for the defendants, has drawn my attention to Exhibit V-a 
in this case. It ig a statement of outturn of cargo by the 
“steamer in question. There under the heading of “Manifested 
quantity” it is noted that the total number of bags was 84,182. 
Under the second column “Boat note dpantity” is shown as 
84,016 and under the third column the “Actual landing quantity” 
is also shown as 84,016. Thus it would be seen that the differ- 
ence between the manifested quantity and the boat note quantity 
is only 166 bags; that is to say, the total number of hags that 
were omitted to be delivered to the various consignees apart 
irom the unidentifiable goods and also the goods in respect of 
which insurance claims have been made and adrħitted was 166. 
Out of this 166, the defendants have already paid: for 108 bags. 
The receipt of the value of those 108 bags is admitted. The 
balance of the quantity lost or unaccounted for by the: defend- 
ants is only 58. Applying the principle of the two decisions 
referred to above, what we find is that it is possible that all 
these 58 bags also were bags belonging to the plaintiff and there- 
fore bags in respect of which the defendants were liable under the 
bill of lading and could claim no exemption, But that is taking 
it against the defendants at the very highest, thoùgh I have no 
doubt it is most unlikely. However, when it is a question of 
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the application of such. general principles and bugden of proof. 
T think the proper method is to take it against the party at the 
very highest and compute onethat basis. So, taking and assum- 
ing that all the other 58 bags which were also lost belonged to 
the plaintiff, we find that the remaining 51 bags must have ‘been 
included in the 222 of unidentifiable goods. This is a result 
arrived at by mathematical calculation in respect of which it 
seems -to me there cannot possibly be any doubt. I may ,how- 
ever advert in this connection to an argument attempted to be 
put forward by the learned vakil for the appellants with regard 
to Ex. V-(a}. He tried to argue that that statement cannot be 
relied on for the purpose of showing how many bags were lost 
otherwise. But it is a statement made in the ysual course of 
business by respectable companies and I for my part refuse to 
acceptethe suggestion made on behalf of the appellants that the 
figures therein shown are not correct. It would lead to.very 
serious consequences if responsible companies concerned with 
such a lot of shipping can be regraded as capable of entering 
incorrect figures in the statements prepared in the regular course 
of business. I therefore reject this suggestion on behalf of the 
appellants altogether.” Then the result is that, so far as 51 bags 
cut of the quantity claimed by the plaintiff are concerned, the 


defendants have mathematically demonstrated that at least that ` 


number must have been included in the 222. So in respect ot 
that number of bags Hey are exempt from liability because they 
havesbeen declared by the Port authorities to be unfit for human 
consumption and dealt with on that basis. Under the bill of 
lading “they are not liable for the obliteration of marks and if, 
as a matter of fact? there were 51 bags belonging to the plain- 
tiff in that quantity, they are not liable for non-delivery of the 
same. As regards the 58 bags, however, I must find that, on the 
application of the very principles contended for, it has not been 
shown, or, established that those were or must have been includ- 
ed in the quantity of unidentifiablt goods. In the absence ‘of 
any such evidence, the conclusion is clear that the defendants 
have not made out the ground of their exemption. I have there- 
fore come to the conclusion in this case that the decree of the 
lower Appellate Court must be set aside and that, instead, there 
must be a decree for the plaintiff for 58|109 of the amount de- 
creed in favour of ghe plaintiff by the Court of' First Instance 
and, taking that the superior and the inferior bags were really 
proportionaté, the amount would be Rs. 770-8-0. This figure 
on calculation is admitted to be correct on both sides. Mr. 
Nambiar for the respondents took up’ another point with regard 
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to the joindg of defendants. Fle argued that the 2nd defend- 
ant, the Ma@ura Company, Ltd., was admittedly styled by the 
plaintiff himself as the agent of the Ist defendant company and 
there was therefore no reason for joining the 2nd defendant 
company. But it must be observed that both the defendants have 
acted together in all these proceedings, signed the same written 
statement, took the same pleas and acted in all proceedings con- 
jointly. No doubt, if the question had been pressed, the plain- 
tiff would have been bound to elect to Have the decree 
against only one of the partie and I have ne doubt 
on the allegations it must “be against the. first defend- 
ant company alone. But I find that, though there-was 
a decree pasged against both the defendants in the Court of 
First Instance, there was no ground of appeal taken in the Me- 
morandum of Appeal to the Lower Appellate Court. e I must 
therefore assume that the objection on the ground of misjoinder 
of defendants was deliberately abandoned and, I have no doubt, 
for excellent reasons, because it is notorious that, though they 
are different companies, they have no different interests so far 
as the subject-matter of this litigation is concerned and, in 
these circumstances, I do not think any iiseful purpose is likely 
to be served by pursuing the matter further. 

There must therefore be a decree for Rs. 770-8-0 in favour 
of the plaintiff with interest thereon from this date till the date 
of payment. The parties will pay an receive proportionate 
costs throughout. . 

A. S. V. Appeal partiy allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. Justice Devaposs. 
Parthasarathi Naicker . ... — Petitioner® (Complainant) 


v. 

T. Krishnaswami Aiyar ... Respondent (Accused). 

Criminal Procedure Code (V of 1898), S. 250—Discharge of uccused 
after hearing some of the prosecution-wiinesses only—Arwarding of compen- 
sation to accused—Legality f 
. The accused was discharged by the Trial Magistrate after hearing 
coly some of the prosecution-witnesses, as the Magistrate thought that the 
remaining witnesses would not materially help the case. The Alagistrate® 
awarded compensation to the accused. e 

Heid, (on revision) thag it is only after the examination of all the 
evidence ‘the complainant wanted to adduce that the Magistrate can come 


*Crl. R. C. No. 371 of 1927, 7th October, 1927. 
(Cr R. Pw» No. 327 of 1927). 
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to the conclusion that, the sase is false and yéxatious and consequently, 
the order of the istarte awarding compensation ih this$ case was not 
justifiable in Jaw and should be set aside. 


Petition under Ss. 435 and 439 of the Code of Criminal 


Procedure, 1898, praying the High Court to revise the order 
of the Court of the Deputy 1st Class Magistrate of Saidapet in 
C. C. No. 56 of 1926. ° 


V. L. Ethiraj for petitioner. 

V. N. Shama Rao and P. Viswanatha Atyar for respoundènt. 
The Public Prosecutof on behalf of the Crown. 

The Court made the following 

Orper :—This is an application to revise the order of the 


Sub-Divisional Magistrate of Saidapet, awarding gompensation 
to the accused in a case brought by the petitioner. The learn- 
ed Magtrate disposed of the case after hearing only five of 
the prosecution witnesses and he did not care to examine the 
rest of the evidence as he thought that the remaining witnesses 
would not materially help the case. In these cirsumstances, he 


Was 


not justified in awarding compensation to the accused. It 


is only after the examination of all the evidence the complain- 
ant wanted to adduce that he could come to the conclusion that 
the case is false and vexatious. No doubt he was entitled at 


any 


stage to discharge the accused, but that would not be a 


ground for awarding compensation to the accused. I therefore 
set aside the order of fompenastion and direct the amount, if 
recovered, to be refunded to the petitioner. 


N. S.° Petition alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


* The 


D. R. Nageswara Iyer | 


PRESENT :—MR. Justice DEVADOSS. 
Chairman, Municipal Council, > 
Conjeevaram ash 

v 


Petitioner* (Complatnant) 


Respondent (Accused). 


Madras Disirict Municipalities Act (V of 1920), Ss. 195 and 321— 
Thatched pandal over verandah—License taken out before consiruciton— 
Continuance of pondal after the expiry of the period of the lcense —Fresh 
license, if necessary. . 
© The owner of a building constructed a thatched pandal over his 
verandah after getting ligense irom the Chairman of the Municipality. 
Fle did not take out a fresh licerfse for the continuance of the same 
pandal after the expiry of the period of the license. . 


#Crl, R. C. No. 490 of 1927. 10th November, 1927. 


(Cr. R. P. No. 430 of 1927). 6 
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Held, thatha licenge was DEGAN Ty andet l 195 of the Madras District 
Municipalities Act only in the case of a constructiorf or re-construction of 
the panda! and no license was neceagpry for merely keeping the pandal 
which had already been constructed after taking out a license. 

Held also, that the provisions of S 321 of the Act do not %pply to 
permission granted under S. 195. i 

Petition under Ss. 435 an? '439 of the Code of Criminal! Pro- 
cedure, 1898, praying the High Court to revise the Judgment 
of the Court of the Stationary 2nd class Magistrate of Conjee- 
varam, dated 9th April, 1927, in Ç. C. No. 140 of 1927 on his file. 


C. Narasimhachariar for petitioner. . 

R. N. Aingar and T. S. Krishnaswami Aiyangar for 
respondent. | 

The Public Prosecutor for the Crown. y 

The Court made the following . $ 


ORDER :—This is an application to revise. the Order 
of acquittal by the 2nd class “Magistrate of Chingleput 
of the counter-petitioner in the prosecution launched by the 
Conjeevaram Municipality under Ss. 195 and 321 (7) of the 
District Municipalities Act. The Magisteate held that the coun- 
ter-petitioner was not bound to take out a license for the main- 
tenance of a thatched pandal over his verandah. Mr. Nara- 
simhachariar for the Municipality contends that the license which 
was granted to the counter-petitioner expired on the 3ist March, 
1926, and he, not having taken out 2 lidbose for the year 1926- 
27, is liable under the Act to the penalty. l i 

The question turns upon the construction of S. 195 of the 
District Municipalities Act, which is in the following terms : 

"No external roof, verandah, pandal qr wall of a buildfng shall be 
constructed or reconstructed of grass, leaves, mats or other inflamable 
materials except with the permission of the Chairman.” s 
In this case the thatched roof over the verandah was construct- 
ed with the permission of the Chairman. There is no question 
of its being reconstructed now. The “counter-petitioner was 
prosecuted for keeping the thatched roof without obtaining per- 
mission for keeping it during the year 1926-27. When a per- 
son wants to put up roof, verandah or pandal or wall of a building 
of grass, leaves or mats or other inflamable materials he has 
to obtain the permission of the Chairman and if he does not 
obtain permission of the Chairman he is Mable to penalty under 
S. 313. " But, after he has once obtained permission to put up 
a structure of the kind mentioned in S. 195, is he bound to ohtain 
a license from year to year? S. 195 does not speak of license. 
But reliance is placed upon S. 321 which clearly says: 9 
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“when any lich? or bermision is suapended gg revoked or when the 
period for which it was granted, or within which application for renewal 
should be made, has expired, whickever expires later, the grantee shall for 
all purposes of this Act, or any rule or bye-law made under this Act be 
deemed to be without a license or permission.” 

I do not think that this clause applies to permission granted 
under S. 195. As Mr. R. N.*Aingar who appears tc the 
counter-petitioner points out, S. 195 is in the Chapter relating 
to buildings regulations, under which, a person who wants to 
put up a building has to*get permisgion before doing so ; the 
construction should be complete within the period allowed and, 
if he is not able to complete the building withjn the period allow- 
ed, he must obtain further permission under S. 204. Dut in the 
case of a flimsy structure it does not take very loħg to put it up 
and after it is once completed there is nothing in the Act which 
requires the owner of flimsy structure mentioned in S. 195 to 
take out alicense for its continuance. In construing a section like 
S. 195, the Court is not entitled to travel outside the clear word- 
ing of the section and to introduce into it the word ‘ continu- 
ance’. The contention of Mr. Narasimhachariar is that we 
must read into the séction the word ‘continuance’, There is 
no warrant for such a contention in any relevant section of the 
Act.. Apart from the permission which is required for the 
construction or reconstruction there does not appear to be any- 
thing else left to be dgne by the owner of a building who puts 
up one of the things mentioned in S. 195. In this view of the 
case, the gudgment of the lower court is correct, and I dismiss 


the petion. 
N. S. : Petition distnissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—MrR. Justice VENKATASUBBA RAO. 


N. Muniswami Mudaliar Plainti ff.* 
v. 
R. Rajagopala Mudaliar .. Defendant. 


Passing-off action—Right of—Essentials of—Froud—Charge of— 

e Effect of—Pleadings—Fraud not alleged ti—Aanendmient of plaint by alleg- 
ing—Permissibiltty—Conditions—Amendment after plaintiff's «xamination. 

In a passing-off case” fraud is mot a necessary element of the ight of 

action. That the defendant’s conduct is calculfited to mislead is the founda- 

tion of the action. But proof of fraudulent intention on che part of the 


Hin the matter of an interlocutory 17th February, 1928. 
*, application in C. §. No. 370 of 1926. s 
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defendant- mayf materially ‘assist the plaintiff “n establishing this proba- 
bility of d on. n 

If a charge of fraud is to be made out at the trial, it should be put 
forward clearly and prominently on the pleadings. 

An amendment will not be generally allowed for the purpose of 
adding a plea of fraud, except where strong grounds exist. 

e 

Where the omission to refer to fraud in the plaint was due to an 
oversight, and an amendment of the plaint by adding the plea cf fraud 
was not suggested to the plaintif by anything that happened at the trial, 
and the plaintiffs object in ageking the arffendment was no. to [abricate 
evidence to meet some new point raised, held that in the interests of justice, 
the plaint ought to be allowed to be amended by adding the chz'ge of fraud 


S. Doraiswomi Atyar, Mohamed Ibrahim and C. Srrsivasa 
Chari for Plaintiff. E 


P. Venkataramana Rao and N. K. Mohanaranyati Pillai 
for defendant. 


The Court delivered the following. 


JUDGMENT :—This is an action for passing-off. The plain- 
tiff publishes a journal known as “Ananda Bodhini” and he com- 
plains that the defendant recently started’a periodical under the 
name “Ananda Guna Bodhini” and that the use of this name is 
calculated to deceive and to cause the defendant’s goods, to be 
taken for the goods of the plaintiff. Mr. S. Doraiswami Aiyar 
for the plaintiff now asks for permissiorg to amend his plaint by 
alleging fraud. That the imitation of the plaintiff's ngme is 
calculated to mislead, is distinctly alleged in the plaint. For the 
plaintiff, it is contended that the allegation of fraud is already 
there, but that it is sought to put forward this case more clearly 
in the pleadings. I do not agree that the plaint Contains a 
charge of fraud and the question therefore is, is the plaintiff 
now to be given liberty to, amend his plaint ? e 


In a passing-off case, it is well settled that fraud is not a 
necessary element of the right of actiore The cause of action 
set forth in the plaint is thus complete ; but proof of fraudu- 
lent intention may materially assist a plaintiff in establishing 
probability of deception. [See Kerly on Trade Matks, 6th 
Edition, page 550]. As has been observed by Earl Loreburn 
in Claudius Ash, Sons & Co. v. Invicta Manufacturing Co. (1),° 


“When once you establish the mtent to deceive, it 15 only a short 
step to proving that the intent has been successful, but still it is a step, 
even though it be a short step” : N 
SS 

1. (#911) 29 R. P. C., at p. 475. T ° 
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“The principle Minderlying this, is thus tersel¥ stafed in the 
course of the argliment, in the same case, when it was before the 
Court of Appeal by Cozen’s Mardy, M. R. 

sIf you find a defendant who is a knave, you may presume he js 

not a fool.” 
That the defendant’s conduct is calculated to misiead is 
thus the foundation of the action, although fraud on the defen- 
dant’s part helps the plaintiff in proving that there is this pro- 
bability of deception. 6 

All the same, it is well established that if a charge of fraud 
is to be made’at the trial, it is essential that it should be put for- 
ward clearly and prominently on the pleadings. Kerly, page 548. 

. The plaintiff's Counsel opened his case in March 1927 and 
did no more than give a brief outline. At that time, Mr. Dorai- 
swami Aiyar “clearly indicated that he was going to rely upon 
fraud and referred to certain instances which, if true, he con- 
tended, would support that charge. After this, the case was re- 
peatedly adjourned to suit the convenience of the plaintiff or the 
defendant, and I shall not be wrong in stating that the defen- 
dant is at least equallyto blame for this with the plaintiff. When 
the case was now taken up, the plaintiff began to give oral evi- 
dence and it was then brought out clearly that he wanted to 
allege fraud and I pointed out that this could not be done, as 
the case of fraud wgsgot distinctly put forward in the plaint 
and as there was no ishe upon it. 

It is in these circumstances that the present application 
came toahe made. Mr. Venkataramana Rao for the defendant 
opposes it, but I do rfot think I can accept his view. If the pre- 
sent coure was suggested to the plaintiff by anything that hap- 
pened at the trial, or, if I suspected that his object is to fabri- 

* cate evidence ta meet some point.now raised, I should proba- 
bly refuse leave to amend ; but the case here is far different. 
The infringement complained of occurred in May 1926 ; the 
plaint was presented on the 22nd of June 1926. ‘The plaintiff 
applied for an interim injunction and filed an affidavit on the 
same date as he presented the plaint, and in that affidavit he 
makes the following statement :— z - i 

e “ Attracted by the wide circulation commanded by my journal, and 
actuated by envy and malice, the defendant has started on or about the 
15th of May, 1926, a Tamil Jounal.  * * * » 
Can there be clearer proof of the fact that the plaintiff in- 
tended from the very outset to allege fraud ? I do not see why 
I should, in these circumstances, refuse leave, I may mention 
that the defect was discovered at a yery early stage in the course 
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s Ckamirfation-—I-hm. satisfied that the omission 
to refer to fraud in the plaint is due to an oversight and that in 
the interests of justice, this amendnsent ought to be allowed. 


It is quite true that an amendment will not be gengrally 
allowed for the purpose of adding a plea of fraud, except where 
strong grounds exist. This tast is satisfied in the present case 
+ and I allow the plaintiffs application. The defendant shall 
have diberty to file an additional written statement in two weeks, 
and the case shall be posted for issugs in 17 days from this 
date. ° a 

Costs of this application are reserved. 

A. Š. Vo Application allowed. 


IN THE HIGĦ COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE WALLACE AND MR. JUSTICE 
SRINIVASA AIYANGAR. 


Rama Row and another... Appetlanis*® (Pltfs. 2 and 3) 

v. 
Somasundaram Asary and others ee Respondents 
(Defendants) . 


Tresspass—A ction of—Prior suit by defendants for declaration of title 
to land ond injunction resirainwig the plaintiffs from building on ii—Order 
of ad interim injunction in that oe er, of that suit the 
plaintiffs’ title to the land being upheld—Sutt by Paintifs for damages—Fai- 
_ lure of plaintiffs to prove want of reasonable and probable causc and malice 
Ton the part of the defendants—Plaintif's if entitled to succeed Et Oper form 
of action—Action “on the case” and not of trespass. | 

The defendants instituted a suit against the plaintiffs for a geclaration 
of their title to a strip of ground and for dm injunction restraining the 
plaintiffs from erecting any construction thereon. In that swt the defend- 
ants obtained an ad interim injunction. Eventually the title to the strip of 
- ground was found in favour of the plaintiffs and the defendants’ suit was 
dismissed. The plaintiffs instituted the present suit for damages for mali- 
ciously procuring the ad interim injunction. . 

Held, that the plaintiffs were not entitled to succeed unless they proved 
want of reasonable and probable cause and malice on the part of the de- 
fendants, and that they had no separate cause of action in the nature of a 
trespass on the ground of the defendants’ intereference with their lawful 
rights to build on their own property. 

It is not right to hold that every interference by a court with the per- 
sou or property of a party at the instanee of another is prima facie a tres- 
pass by that other unless that other succeeds in proving that he had justifi- 
cation in law. The principle is that, where the interference is by virtue, of 





*S. A. No. 58 of 1925. = 21st November, 1927. | 


Wallace, J. 






. [vor 


ji MEA. | | 
a valid mar ordeno the only Action whic will lie is one 


“on the case”, but, when it is by means of 2 void ofder, 
ig one of trespass. ” l . : 
Bhut Nath v. Chandra Binode, (1912) 16 C L J 34, not followed. 

Nowjappa Chettiar v. Ganapathi Goundan, (1911) TLR 35 M 508 : 
21 M L J 1052, followed. ee Ar x; 
Norendra v. Bhusan, (1920) 31 C Ie J 495 (F. B.), referred to. 
Appeal against the decree of the Court of the Additional 
Subordinate Judge of Ramnad at Madura in A.’S. No. £of 
1924 (A. S. No. 333 ofe1922 on the file of the District-Court 
of Ramnad a Madura), prefarred against the decree of thé 
Court of the District Munsif of Paramakudi, in Ọ. S. No. 825 
of 1920. > 
<- T. L. Venkatarama Aiyar and K. Sankafa Sasiri for 
appellants. | 
A. V. Naorayanaswami Aiyar for respondents. 
The judgment of the Court was delivered by 
Wallace, J. :—The original suit in this case was for damages 
for maliciously procuring an injunction in a suit on titie. In a suit 
by the defendants against the plaintiffs for a declaration of their 
title to a strip of ground and for an injunction restraining the 
plaintiffs from erecting any construction theron, the defendants 
obtained an ad interim injunction which remained in force from 
11th January, 1917, fig 31st December, 1918. The title to the 
strip 9f ground was evtntually found in favour of the plaintiffs. 
Plaintiffs on this filed the present suit. The first Court found 
the plaigtiffs were entitled to damages. The lower appellate 
court dismissed the suit. The main reason given by the lower 
Appellate’ Court was that the plaintiffs had failed to prove want 
of reasonable and probable cause and malice. Plaintiffs here 
in Second Appeal do not contest that finding, which is a finding 
of fact, but contend that, apart from their cause of action on the 
abuse of the process of the court, to maintain which they admit 
they are bound to prove want of reasonable and probable cause 
and malice, they have a separate cause of action in the nature 
of a trespass on the ground of defendants’ interference with 
their lawful rights to build on their own property, and that the 


proper action 


, lower Appellate Court ought to have given them a decree on that 


alternative cause of action, it being unnecessary for such a cause 
of action to prove want of teasonahle and probable cause or 
malice. j 


* Thus the question argued before us is whether apart from 
the “action on the case” a separate action for trespass will lie. 
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On first impression one would’ have Aecided that such a suit 
could not lit since the trespass, if there is a trespass, is not by 
the party but by the court, and wħen the court after hearing both 
parties passed an order which involved an interference with the 
legitimate rights of a party, he has no cause for damages unless 
the interference of the coug was obtained by an abuse of its 
process, actuated by malice, and involving want of reasonable 
ang probable cause in which case the action would lie “on the 
case” and not on the trespass. But pur attention has been call- 
ed to a Full Bench detision of five Judges in the Calcutta 
High Court, reported in Norendra v. Bhusan (1)? which appears 
to suppprt a Bench ruling of that court reported in Bhut Nath v. 
Chandra Binede (2). In the latter case it was held that an 
action lies on the footing of trespass on an injunction wrong- 
fully issued by a court against the party who moved fhe High 
Court for the injunction, the injunction not being without juris- 
diction and there being no proof of malice or want of reasonable 
and probable cause,"the reasoning being that the obtaining of 
such an injunction was in the nature of a trespass by the mover 
on the rights of the party restrained. The case before the Full 
Bench was a case of wrongful attachment of the plaintiff's goods, 
and before the referring Bench the case in Bhut Nath v. Chandra 
Binode (2) was strongly relied upon. The referring Judges in 
the Full Bench case both doubted the correctness Df Bhut Nath 
v. Chandra Binode (2), but the Full Bebch in a very brief jtidg- 
ment appears to approve or does not disapprove that set 8f deci- 
sions which lay down “that a-perosn who unlawfully interferes 
with the exercise of the property rights ef another dées an act 
in the nature of a trespass of property and is liable fer damages 
in an action for trespass,” and puts forward Bhui Nath v, 
Chandra Binode (2) as an illustration of that class of decisions, 
The Full Bench referred the case back to the Division Bench. The 
Division Bench ruling is reported in Bhusan v. Norendra (3), 
and that Bench followed Bhut Nath 9. Chandra Binode (2) 

and held that an action for trespass lay. A ruling of this court 
which has been relied on by the respondents herein, Nanjappa 
Chettiar v. Ganapathi Goundan (4), was referred to before 


the Division Bench and was put on one side as it was “not re- 
. 


garded as a case of trespass at all.” 


Now the authority of the*Full Beñch of Calcutta is of 
course of great weight, but we are not precluded here from 


a, 
1. -(1920) 31 C L J 495 (F B). 2. (1912) 16 CL J 34. 

3. (1920) 32 GL J 26. 4 (1911) I L R 35 M 5%8 :21 M L J 4052, 
. . 


R—82 
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Rama Rao considering for ourselves the cérrectness of that d§cision. As 
Soma we have said, it contented itself merely with refusing to say 
eee that Bhut Nath v. Chandra Bénode (2) was wrong, although 
f invited to do so. We have therefore to consider the correct- 
Wallace, J. ness of the decision in Bhut Nath v. Chandra Binode (2). It - 
relies chiefly on an English case, Clissold v. Cratchley (5). That 

NG was a case where a writ of fi fa had been taken out by a soli- 
citor to direct the sheriff to levy execution on the plaintiff's 

goods after the decree under which execution was taken out 
had been satisfied and therefore afterethe judgment had come 
to an end. The learned Judge? there held that the judgment 
being at an end, the writ was without jurisdiction and therefore 
was null and void, and that the defendant therefore could not 
justify his interference by pleading any valid order of the court, 
and therefore he was in the position of a trespasser liable in 
damages as such. The principle is that where the interference 
is by way of a valid or regular order of the court the only action 
which will lie is one “on the case” but when it is by means of 
a void order the proper action is one of trespass. It appears 
to us therefore that this decision is no authority for the propo- 
sition taken in Bhut Nath v. Chandra Binode (2). The exact 
position set out in Clissald v. Cratchley (5) was adopted by the 
Calcutta High Court itself in an earlier case in Bishwn Singh v. 
A. W. N. Wyatt (6). We think the principle which we have 
deduged from Cssold t Cratchley (5) is the correct one. It 
has been also laid down by Lush, J., in Smith v. Sidney (7): 





“The, authorities distinguish between an act of court and un act of 
parties and it is only when the proceedings are set aside on the latter 
ground that he party is made a wrong doer.” 

It surely would not be right to hold in effect that every inter- 
e ference by a cowt with the person or property of a party at 
the instance of another is prima facie a trespass by that other 
unless that other succeeds in proving that he had justification 
in law. ‘There seems no more reasonable ground for holding 
this than for holding that any unsuccessful suit brought against 
a party ig a cause of action for damages and that proposition 
. has been repeatedly repudiated by courts of law—see Norendra 


: y. Bhusan (1), the Calcutta Full Bench decision already quot- 
ed, Bishun Singh v. A, W. N. Wyatt (6), already quoted, and 
e” Da ee agen a a a jana anaa aapa aa 
i 1. (1920) 31 C. L. J. 495 (F B). 2. (i912) 16 CLJ 34. 
5° (1910) L R 2 K B 244. 6 (1911) 14 C L J 515. 
7. (189) LRSQBD @ at 26. 
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the remarks of nee. L. J. aici in Arjun Singh v. Mussa- 
mat Parbati” (8). 

The ruling of this court in Nanjappa Chetitar v. Ganapathi 
Goundan (4) is in point. The learned Judges lay down asea well- 
established rule that 

“when the plaintifs grisvance arises directly from. the order of a 
judicial tribunal, though it is moved thereto by a private party, the de- 
fendant would not be responsible in damages unless he had acted with 
malice, as well as without reasonable and probable cause”, 


that is, the only action maintainable Is an action “on the case.” 
No attempt to found an action ‘bn trespass appears to have been 
put forward in that case, nor has it as a matter of fact been 
put forward gs an alternative in the plaint in the present case. 
We are of opinion therefore that no action lies here on trespass, 
and that the lower court was right. We thereforee dismiss 
this appeal with césts. 
N. S. l 





Appeal dismissed. 
ePRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.) 
PRESENT :—VIscouNT SUMNER, LORD ATKINSON, LORD 
SINHA, Sm JoHN WALLIS AND SR LANCELOT SANDERSON. 
Khushaldas Gokaldas and others ... Appellants® (Defts.) 


v.. é 
Chimanlal Kalidas and others ... Respondents (Pltfs.). 

Ship in judgment of lower in Nk aggrieved party. 

Where it is alleged that the court below made a slip m its judg- 
ment, the aggrieved party should, before preferring an appeal, call the 
attention of the lower courtt to the slip, so that ıt might be cérrected. 

Consolidated Appeal (No. 110 of 1926) from dhe judg- 
ment and two decrees of the High Court, Bombay (MacLeod, 
C. J., and Crump, J.,), dated the 4th’ November, 1924, which 
varied the decree of the Subordinate Judge of Ahmedabad, 
dated the 27th April, 1923. 

The material facts of the case amet in the judgment of 
the Judicial Committee. 

Lowndes, K. C., and Parikh for PENNA 

De Gruyther, K. C., and Dube for respondents. 

The judgment of their Lordships was delivered by 

VISCOUNT SUMNER :—It is with a sense of satisfaction 
that it is not always possible to feel that the Board has come 
to a conclusion in this case. |, . 
TA (4911) TL R35 M 598 at 62:21 ML J 1082. 

& (1922) IL R 44 A 687 at 689. 
*P. C. Appeal No. 110 of 1926. . 2th November, 1927. 
tSee S. 152 and O. 47 of the Civil Procedure Code, 1908—K J. Ry 


` 


P. C. 





Khushaldas 
Gokaldas 


. 
Ctimanlal 
Kalidas 


Viscount 


Sameer 
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The appeals are brought by special leave of His Majesty 
in Council granted some time ago. Down to last Friday, when 
this case was called on, the opinion of the Board was sought to 
all appearances upon a large number of questions which were 
said to involve, and probably did involve, questions of some im- 
portance, because they concerned the construction of a running 
contract between the plaintiffs and the defendants, a contract 
which is quite probably similar th many others between other 
parties. e i 

From the commencement’ of the argument, however, the 
points involved in the appeals were dropped in the order of their 
importance, until at last the only point left, which is really capable 
of much discussion, involves a sum of about Rs. 1500 only, and 
turns ugon the question, whether the High Court made a slip in 
stating that thè second suit was brought in time instead of say- 
ing that, as regards the first year for which the claim was made, 
it was a few weeks out of time. z 

The cause of action arises between agents to a cotton spin- 
ning company, who managed its affairs and are its secretaries 
nnd treasurers, and the plaintiffs, who, for consideration which 
it is not necessary to enquire into, were given under an agree- 
ment a share in the commission earned by the defendants and 
payable to them by the Company. The fact that they managed 
the Company and paid jhemselves by making entries in the books, 
doés not in the least affect the question. It was on their sales 
that the Company was bound to pay the defendants, and out of 
the comynission so payable the defendants bound themselves to 
make payments to the plaintiffs. The agreement, which is 
Exhibit 60, refers to “fhe commission payable to us under 
Clause 7 of the memorandum and Clause 34 of the Articles of 
the Company.” | When one refers to the terms of this agreement 
with the Company and the amended Articles, it appears that their ` 
commission was earned at fixed rates upon the weight of yarn 
and cloth manufactured and sold varying with the quality. It 
16 said, therefore, that the commission which the defendants 
earned and which the plaintiffs were entitled to share was quite 
irrespective of the profit on working, which the Company might 
earn or not earn, and is asceitainable the moment it could be as- 


° certained what quantity of goods of the various kinds had been 


manufactured and seld, for ¢hen it could be quantified by a 
simple calculation upon that footing. There is, however a provi- 
siog in the Articles which regulates the rate of the defendants’ 
commission as against the .Company, which qualifies this. 
Article 34 contains a schedule which sets out the terms of the 
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agreement, and paragraph 4 is the paragraph in question. It 

“But if in any year the nett indSme of the Company happens to be 
less than 6 per cent. on the paid-up capital of the shareholders, then in 
that year the agents shall give up an amount up to one-third share of their 
commission in order to make up that much amount in that year. But in 
no case shall they give more amount than one-third share of their com- 
mission in order to make up that amount. The account in respect of the 
commission of the agents shall be calculated at the end of the month and 
shall be credited to their account.” Ps 

On the true construétion qf that paragraph their Lordships 
ihink that, although the agents might be entitled to credit them- 
selves jn the books month by month with the amount of com- 
mission earned by them, that would necessarily be a provisional 
credit, which cannot become definite and final until it has Seen 
ascertained whether the nett income of the Company is‘less than 
6 per cent. on the paid-up capital of the sharebolders or not. 
There is no evidence to show on what materials or what date 
that could be ascertained at the earliest. There is no ground 
for thinking that the circumstances could be ascertained on the 
last day of the calendar year, and as na discussion arose below” 
on the point and the course of business eventually was to take 
that ascertainment as happening when the Company held its 
general meeting: and passed its account and not beforé, their 
Lordships think that upon this constryction no sum was pay- 
able by the defendants to the plaintiffs, bo that a cause of ation 
could arise for non-payment until that outstanding mafter had 
been decided at the ensuing annual general meeting and what 
had hitherto been provisional had becorge certain. “On that 
ground, therefore, the plea of limitation, which has been raised 
with regard to all the years dealt with in the two actions, fails 
except for a point which relates only to the first year in the. 
second action, the year 1918. ` In that year, according to the 
copy of the notice sent out for the general meeting, which is in 
the record, the meeting was summoned to take place in the 
month of May*. The month of June, 1922, was that in which 
the second action was commenced, and accordingly it is said that 
the action is by a month or so too late, because there“is the an- 
nouncement of the date of the annual general meeting, and 
three years from that would have expired shortly before tht 
writ was issued in the second qction. “9 

Ibis also suggesteti that there is error on the part of the 
High Court, who failed to notice this date and gave judgment, 

* Thal is to say, May, 1914 The general meeting to which accounts for 

{he year 1918 were’ submitted was held in May, 1919—K. J. R. ka 


, 
. 


P. C. 
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Viscount 
Sumnar. 
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PG, as they should not have done, to that extent in avour of the 
Khushaldas defendants. 
Gokaldas The facts as to that are“short. The matter did not arise 


gonan ia for mantion in the judgment of the first Court. In the High 
' Court there is a distinct statement by the Judges that in both 
psg actions the writs were issued in time, and this was said with the 
document in question before them. What cause is there for 
supposing that they were wrong in that? It is said there was 

no evidence to the contrary, and the evidence, such as it is, of 

the summons to the meeting “k exhibited. If, however, the 
meeting was not actually held on that day or the resolution was 

not passed and the meeting was not concluded in that day, al- 
thqgh there is no record of it in the proceedinBs, then there 
was material or there might have been material before the High 
Court which would justify their conclusiom Their Lordships 
“are not obliged to allow these appeals because no one has been 
able to point out what was the actual admission or evidence 
which was before the High Court on the subject. That there 
„was some admission or some such evidence, which justified them, 

is a reasonable assumption, because, first of all, if there was 

any slip, it was the duty of the defendants to have called the 
attention of the court to it. so that it might be corrected. 
Again, it was in their interest to have drawn attention to it 
when they applied al Oe to appeal to His Majesty in Coun- 

cil, as they did some e afterwards in most voluminous and 
exhaustive,terms, but there is no mention of this point there, 

and wher, lastly, a petition was sent to this country with in- 
structions to apply fdr special leave to appeal, this point was 

not mentioned at all either one way or the other, and it was 
only by the diligence of the Counsel who appeared that this 

° ° discrepancy waseobserved and naturally made legitimate use 
of on the application. The Board are much obliged to Sir 
George Lowndes for giying them this candid information. The 
inference that their Lordships draw is this: It was known, 

for some reason which is not now before the Board, that the 
High Cart had the material before it which was required, 
and therefore that its decision upon this point was right. The 
amount involved would only have been about Rs. 1,500, and 

if that alone had beep brought before their Lordships when 





-° special leave to appeal was askéd for, the leave certainly would 
not have been given. The other points there mentionéd have 
j now Ħdisappeared. Again, with a candour for which their 


Lordships are much obliged to Counsel, the contentions that 
there had been an offer only but ng concluded contract, and 
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that the a eer (plaintiffs? bad mver given the help that 


Pie: 


they contraeted to give, which was a condition precedent to Khoshgldas 


their right to be paid, were abamdoned at the outset, and an- 
other and a new point that the defendants had never signed this 
document was also abandoned. Thus the case was brought 
down to the argument on limitation, and that again has been 
brought down to the year 1918. In their Lordships’ opinion 
even that point vanishes. 
* Their Lordships will humbly advise His Majesty that these 

appeals should be dismissed with cots. 

Solicitors for appellants ? T. L. Wilson & Co. 

Solicitor forsrespondents : H. S. L. Polak. 


K J. R. Appeal dismissed. 
PRIVY COUNCIL. e 

[On appeal from the High Court of Judicatuse at Bombay. | 

PRESENT :—Lorp SHAW, LORD CARSON AND SIR LANCE- 


LOT SANDERSON. 
Musa Miya Walad “Mahamad Shafi 





and S ... Appellants* (Defts.) 


Kadar Bax Walad Khaj Bax, since deceased: 

and another ... Respondents (Plifs.) . 

Mohammedan Law—Gift—Validity—Delivery of possession or refinqwish- 
anent of control over property by donor—Necessity—Malernal grand-father 
—Gift to daughter's minor sons b Newsy b tase of—Faither a ugiiors 
clive and not deprived of his guardianship—Effect. 

The exception made by the Mohammedan Law, in the case aka a giit to 

a minor by his father or other guardian, to the rule requiring jhat a gift 
should be accompanied by delivery of possession, ought not to be extended. 

Where the father and natural guardian of two Mohammedam minors was 
alive and was in a position to exercise his rights and powers as a parent and 
guardian and to take possession of property gifted to his children on their 


tehalf, held, that the maternal grand-father of the minors could not be ° 


held to be their guardian within the meaning of the exception, merely be- 
cause the maternal grandfather, being a man of property and able and will- 
ing to support in his own house his daughtef, her husband and family, 
allowed them to live in his own house, maintained them, if not entirely, at 
any rate, to a large extent, and maintained and brought up the minors from 
the time of their birth until his death, and that a gift by him (the materhal 
grandfather) to the minors was, therefore, not complete without delivery 
of possession or relinquishment of control over the property by the mater 
nal grandfather. 

Appeal (No. 104 of 1926) €rom a jidgment and decree of 
the High Court, Bombay (MacLeod, C. J., and Crump, J.), 
dated the 6th December, 1923, varying a judgment and deeree, 


*P. C. Appeal No. 104 of 1926. E 21st February, 1928. 
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Kalidas, 
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Sumner. 
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dated the 18th July, 1921, of the Court $f the Firlt Class Sub- 
ordinate Judge of Dhulia. . 

The facts of the case appear sufficiently from the judgment 
of their Lordships. 

In’ the Court below, Crump, J., in concurring with the learn- 
ed Chief Justice that there was no valid gift under Mohammedan 
Law, made the following pertinent observations : 

“I desire to add a few words as regards the decision in Fakir Nynar 
Muhamed Rowther v. Kandoswomi Kelathu Vandon (1), on which reli- 
ance was placed as supporting’ the yalidity qf the gift in this case. The 
facts of that case, put shortly, were that a cerain Mohammedan lady 
executed a deed of gift in favour of her paternal grandson, and the said 
deed recited that she remained in possession as guardian on behalf of the 
donee who was then a minor.” . 

ii “Now if it be correct to say that that is a valid gift according to 
Mohamm@dan Law, nevertheless the facts necessary to make that decision 
applicable are not made out in the present case. Here there is no plain 
and unequivocal expression on behalf of the donor that he retained posses- 
sion as de facto guardian on behalf of his minor grandsons. It would have 
to be argued that such an intention could be gathered from the letters 
written by him, and from the oral evidence in the case. But there is 

“ really no circumstance frqm 1913 down to the death of the donor from 
which it can be concluded that he had ever expressed any such intention 
in unequivocal terms. There were various occasions on which, if he in- 
deed regarded himself as a de facto guardian in possession on behalf of 
his grandsons, he must, and could have given effect to ihat intention. 
Therefore on the facts of ghis case, I dm of opinion that in this aspect 
alsoe the gift in this case gannot be held to be validated ”. 


Str Georga Loumdes, K. C., and Parikh for appellants. 

The respondents were not represented at the hearing. 

Their Lordships. judgment was delivered by 

SIR PANcELOT SANDERSON :—This is an appeal by Musa 
Miya Walad Mahamad Shafh, a minor, and Isa Miya alias 


e Mahamad Ismail] Khan Walad Mahamad Shafi, who were de- 


fendants 18 and 19 in the suit, against the judgment and decree, 
dated the 6th December, 1923, of the High Court of Bombay, 
which varied the decree of the learned Subordinate Judge who 
tried the suit. h 
Thg suit was brought on the 6th January, 1919, by Kadar 
Bax Khaj Bax, who is now dead ; his representatives are the 
„first respondents in this appeal. | 
The plaintiff claimed as one of the heirs under Mohammedan 
law of one Abdul Rasul, a Sunni Mohammedan, a three-eighth 
share of the properties scheduled in the plaint and left by the 
said Abdul Rasul, who was his brother, He alleged that Abdul 
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Rasul died, leaving him surviving as Mis heirs a widow, Saheb- 
jan (who was the first defendant, and who is now dead), a 
daughter, Rahimatbi (who wasethe second defendant and who 
is ‘the second respondent in this appeal), and his brother, the 
plaintiff : that according to Mohammedan law the widow was 
entitled to one-eighth, the daughter to one-half, and the plaintiff 
to three-eighths; he alleged that the widow and the daughter and 
their tenants (defendants 3 to 17) were in possession of the 
above-mentioned property. 


The widow and the ‘daughér filed a joint written statement 
stating that in 1910 Abdul Rasul gave all his properties to his 
grandsons the appellants, who are the sons of his daughter 
Rahimatbi, whder an oral gift, and informed their father, Maha- 
mad Shaffi, of the same by a letter ; that the grandsons were from 
their birth brought,up by Abdul Rasul and lived with fim ; that 
on the 18th April, 1911, Abdul Rasul wrote another letter to 
Mahamad Shafi informing him that the writer’s grandsons 
should be the owners of his property after his (Rasul’s) death ; 
that the letter constituted the will of Abdul Rasul ; that by virtue 
of the oral gift or in the alternative of.the will, ‘the grandsons” 
have become owners of Abdul Rasul’s property ; that the grand- 
sons through their father were in possession of tHe property ; ; 
and that the plaintiff was not entitled to any relief. 


The tenants (defendants 3 to HR did not appear and are 
not parties to this appeal. 

The appellants (defendants 18 and 19} were made parties 
to the suit on their own application. By their joist written 
statement they denied the right of Abdtl Rasul’s heirs to re- 
cover any part of his property, and supported the pleas raised 
by their grandmother and mother with regard to the gift and 
the will. They further stated that even afterehe gift they (the” 
appellants) continued to live with their grandfather who manag- 
ed the properties given to them, that their grandfather believed 
that his possession was for and on behalf of his minor grand- 
sons, and that the gift to them was valid under Mohammedan 
law. In the alternative, they pleaded that the letter of the 18th 
April, 1911, from Abdul Rasul to their father constituted a will 
in their favour under Mohammedan law. 

The plaintiff, in reply, denied that there was any valid gift 
or will, and contended that the*letters in support of the gift or 
will were not genuine. 

The learned Subordinate Judge held that there was no 
valid, gift in favour of thè defendants 18 and 19. He however 
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held that the letters, Exhibits ?22 to 126, when réad together, 
expressed an intention on the part of Abdul Rasul that his 
grandsons, the defendants 18 and 19, should have his property 
after his death, and that they constituted the will of Abdu) Rasul. 
He decided that the will was invalid according to Mohammedan 
law for more than one-third of the property of the testator unless 
the heirs consented thereto after the death of the testator ; he held 
that the defendants Nos. 1 and 2, viz., the widow and the 
daughter of Abdul Rasul, had given their consent, and conse- 
quently he made a decree fn fayour of the plaintiff for one- 
fourth share ofsthe moveable anf immoveable property specified 
in the decree ; he directed a partition, and held that the defen- 
dants 18 and 19 were entitled to the remaining three-fourths’ 
shane’ 


Bot# the defendants 18 and 19 and the plaintiff appealed 
to the High Court against the learned Subordinate Judge’s 
judgment. 

The two appeals were heard together. `. 


e The High Court dismissed the appeal presented by the 
defendants 18 and 19 dnd allowed the plaintiff's appeal to the 
extent that in substitution for the decree passed by the Trial 
Court the High Court declared that the plaintiff was entitled 
on partition to a three-eighth share in the property left by Abdul 
Rasul, with the exceptioh of certain property mentioned there- 
in, to which it is not netessary to refer in detail. 


The le&rned Judges came to the conclusion that the letters 
upon which the learned Subordinate Judge relied did not con- 
stitute a will of Abdul Rasul 


The learned counsel who appeared for the appellants in 
this appeal statedethat he was not able to support the learned 
Subordinate Judge’s judgment in respect of the will, so that 
the only point relied on ig this appeal was that there was a valid 
gift by Abdul Rasul to his grandsons on or about the Ist Octo- 


_ber, 1910, uis., on the occasion when he is alleged to have given 
a feast and made an announcement of the gift of his property 


to his grandsons. 


- © The question is still further narrowed, because the learned 


counsel agreed that these are concurrent findings of fact by the 
two Courts in India that there was no transfer of possession 
of the property by Abdul Rasul to his grandsons, defendants 
18 and 19, or to any one on their behalf, and the learned counsel ` 
did npt dispute these findings. ` =§ ? . . 
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The learned. counsel, however, arfued that in view of the 
facts of this case and the relationship between Abdul Rasul 
and his grandsons, the gift was*complete without any transfer 
of possession, according to Mohammedan law, and that the 
possession and management by Abdul Rasul after the gift was 
on behalf of his grandsons. , 

Their Lordships have not had the advantage of hearing 
counsel on behalf of the respondents, but they are indebted to 
the learned counsel who appeared fay the appellants, for draw- 
ing their attention to tht evidgtce and to all the points which 
were material, whether they would weigh agafhst or for the 
argument which the learned counsel presented. 

There is*no doubt that the case has to be decided accord- 


ing to Mohammedan law, and that the chapter on gifts in the 
Transfer of Property Act, 1882, is not applicate, see 5. 129. 

Their Lordships are of opinion that a correct statement of 
the law on the guegtion under consideration is to be found in 
the material clauses of chapter V of Macnaghten’s “ Principles 
and Precedents of Mohammedan Law,” published in 1825. 
They are as follows — ° 

“(1) A gift is defined to be the conferring of property without a 
consideration. hag i 

“(2) Acceptance and seizin, on the part of the donee, are as neces- 
sary as relinquishment on the pårt of the dolor, 

“(4) It is necessary that a gift shouldbe accompanied by delivery 
of possession and that seizin should take effect immediately or at a subse- 
quent period by desire of the donor. - ` ° 

“ (8) A gift cannot be implied. It must he express and inequivocal, 
and the intention of the donor must be demonstrated by his,entire relin- 
quishment of the thing given, and the gift is dbl! and void where he continues 
to exercise any act of ownership over it. 


“(9) The case of a house given to a husband bf a wife and of pro- ° 


perty given by a father to his minor child form exceptions to the above rule. 

“(10) Formal delivery and seizin are t necessary in the case of a 
gift to a trustee having the custody of the arti e given, nor in the case of a 
gift toa minor. The seizin of the guardian in the latter case is sufficient.” 


The statement of the law in Macnaghten’s “Pringiples and 
Precedents of Mohammedan Law” was approved by the Judi- 
cial Committee in Ameeroonissa Khatoon v. Abedoonissa 
Khatoon (2) and, after referring to the statement of the law 
made by the High Court, their Lordships stated that:— 

“ Where there is on the part of a father or other guardian a real and 
bona fide intention to make a gift, the law will be satisfied without change of 
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possession and will presume ¢he subsłquent hol@ing of the property to be 
on behalf of the minor.” Hi ; 

The defendants 18 and 19pgrandsons of Abdul Rasul, were 
minors at the time of the alleged gift, and the real question in 
this appeal is whether the facts of this case bring it within the 
above-mentioned exception, for, as already stated, the appeal has 
to be decided upon acceptance of the finding that there was no 
delivery of possession of the property by Abdul Rasul to his 
grandsons, and that there was no relinquishment of control” by 
Abdul Rasul over the said property until his death, 


The matefial facts of this case are as follows :—Abdul 
Rasul was an officer in the Forest Department”; he retired about 
14 og 15 years before the trial of the suit, which «vas heard in 
192). His only daughter, Rahimatbi, the mother of the defen- 
dants 18°and 19, lived with her father, Abdul Rasul, even after 
her marriage with her husband, whose name is Mahamad Shafi. 

It appears from the evidence of Mahamad Shafi that, 
although he owned some lands at a place called Shahada, he was 

— living with Abdul Rasul, and only occasionally at 
hahada, and their Lordships think it must be taken as a fact 
that Rahimatbi, her husband Mahamad Shafh, and her two chil- 
dren, the defendants 18 and 19, lived in the house of Abdul 
Rasul at one place or another, and that they were maintained by 
Abdul Rasul, if not eptiely, at any tate, to a large extent. 

In 1910, Abdul RasuP decided to make a pilgrimage to Mecca, 
and it is the case of the appellants that on the Ist October, 1910, 
vig., on the occasion of the 26th day of Ramzan, Abdul invited 
several persons to dinner, and that after the dinner he announc- 
ed to the persons then ass¢mbled that, as he was going to Mecca, 
he had made a gift of his property to his two grandsons and 

“ made them the owners thereof, that this announcement was made 
known to the ladies of the household at Abdul Rasul’s request, 
that Mahamad Shaffi was then at Shahada, and that Abdul 
Rasul wrote to him and informed him that “now both the 
children, Essen Mian and Moosa Mian, are the owners of my 
property,’ 

There was no mutation of the names and no deed was 
executed. 

Abdul Rasul wag away on pilgrimage about three months 
and returned in January, 1911. On his return, Abdul Rasul 
resumed the management of his property; the lands had 
been previously let to tenants, and apparently there was little, if 
anything, to be done in respect thereof in his absence. 
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Certain lands which*belonged to Abdal Rasul had been pur- 
chased for hig in the name of his brother, and in September, 
1913, two deeds of conveyance wese executed and the property 
specified therein was conveyed to Abdul Rasul. 

The learned Judge pointed out that : e 

“though there were several occasions on which Abdul Rasul could have 
put forth the ownership of the boys? he does not seem to have availed him- 
self of any of them.” 

The correctness of this finding was not disputed by the 
learned counsel for the appellants. œ 

Abdul Rasul died at Chopd& in June, 1918, and it must be 
taken as a fact that after his return from Mecca in January, 
1911, he’ remajned in possession of the property and managed 
it until his death. e 

Their Lordships’ attention has not been drawn to ny evi- 
dence which would "go to show that during that time Abdul 
Rasul in any way intimated that he regarded himself as a trus- 
tee for his grandsons or that he was in possession of the pro- 
perty on their behalf. 


The suit was brought in January, 1919. ` 2 
The learned Judges of the High Court seem to have been h 


of the opinion that there was no actual gift, though Abdul 
Rasul had expressed an intention to make a gift of the property 
to the grandsons. ° ® 7 


The learned Judge, who tried the case however, was appa- 
rently of opinion that Abdul Rasul had made the above-mention- 
ed announcement of gift, but that the gift was not complete as 
there was no delivery of possession. ° 


Though not deciding the point, e their Lordships are of 
opinion that it may be assumed for the purposes of this appeal 
that Abdul Rasul did announce, on the Ist of @ctober, 1910, to 
his assembled friends that he had made a gift of his property 
to his grandsons. 

The question remains whether, in the absence of any deli- 
very of possession or any relinquishment of control by Abdul 
Rasul, that was sufficient to constitute a complete gift agcording 
to Mohammedan law. In other words, do the above-mentioned 
facts bring this case within the exception to the general rule, e 
which has been hereinbefore referred to. s 


Their Lordships are of opiifion that they are not at liberty 


to extend the exception, and giving to the words thereof their 


natural meaning they are of opinion that this case is not within 
the exception. |, e 
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It is not a case ofea gift hy a fathet or mother to a minor ; 
nor is it a case of a guardian making a gift to his charge or 
charges. It is true that Abgul Rasul seems to have maintain- 
ed and brought up his grandsons from the time of their birth’ 
until his death ; but during that time the father and mother 
of the two minors were also living with Abdul Rasul, with 
occasional visits by the father to fis own land. 

It is obvious that Abdul Rasul was a man of property, and 
able and willing to support in his own house, his daughter, her 
husband and family, ° >» : 


Their Lêrdships are unable to hold that those facts are 
sufficient to constitute Abdul Rasul a guardian within the mean- 
ing of the exception, so as to make a gift by hint to them com- 
plete without any delivery of possession or relinguishment of 
control over the property by him. A 

Considerable reliance was placed by the learned counsel for 
the appellants on Case XIX, Q. 2, R. 2, jn the Precedents of 
Gifts given by Macnaghten in the 1825 edition. 

In that case a reference is made to the Hidaya which runs 
as follows :— i 

“If a father make a gift of something to his infant son, the infant 
by virtue of the gift becomes proprietor of the same provided, etc. The 
same rule holds when a mother gives something to her infant son whom 
she maintains and of whont the father if dead and no guardian provided, 
end so also with respect éo the gift of any other person maintaining a 
child uħder these circumstances.” 

In their Lordships’ opinion this precedent does not support 
the a ants’ case ; en the contrary, it seems to be against their 
contention? 5 

The rule applies to the case of a mother making a gift to 
her infant son whom she maintains omy when the father is dead 
and no guardian has been provided. 

The rule applies algo to the gift by any other person main- 
taining a child “under these circumstances,” i.e., when the father 
is dead and no guardian has been provided. “This seems to imply 
that when the father, who is the natural guardian of his infant 
children, is alive and has not been deprived of his rights and 
powers of guardian, the above-mentioned rule will not apply. 

At all events it may safely be said that the conditions con- 
templated in the aforesaid rule cannot be found in this case, 
because the father of the minors was alive, and was actually liv- 
ing With his wife and children in the house of Abdul Rasul, and 
wag in a position to exercise his rigifts and powers asa parent 
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and guardian, and ta take possession of th® property on behalf of 
his children. 6 

It was not denied that if the dleged gift by Abdul Rasul to 
the grandsons was not complete according to Mohammedan law, 
the share decreed by the High Court to the plaintiff was oorrect. 

For these reasons their Jjordships are of opinion that the 
appeal should be dismissed, that as there was no appearance for 
the respondents no order for costs should be made, and they will 
humbly advise His Majesty accordingly. Í 

Solicitors for appellartts : T, °L. Wisom & Co. 

K. J.R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Present :— MR, Justice RAMESAM AND MR. JUSTICE 

JACKSON. 
Krishnaswami Naidu, bats Appellani* (Petstioner— 
Assignee-Decree-holder) 





v. 
Karuppan Chettiar and others .. Respondents ( Defend- 
ants Nos. 1 to 3, L.Rs. of 

4ih Defendunt ond ori- 


p ginal decree-holdar). 

Decree-Company—Decree m favow of —Trénsfer by liquidator of, 
before dissolstion—W riting given for transfer bÌ liquidator after digsolu- 
tton—Validity of—Objection by judgiment-debtor to—Masntatnability— 
Decree—Assignment of —Writing—Necesstty. D 

The liquidator of a company can, after its dissolution, give a transfer 
in writing for a decree which had transferred before its dissolukion, Even 
if there is any irregularity in his giving sucH a writing, it is not open 
to a person in the position of a judgment-debtor to complain of it. 

A decree is not an actionable claim and an assignm@nt oi it neol not 
be in writing. 

Appeal against the order of the DistrictéCourt of Coimbatore, 
dated 17th November, 1924, and made in Civil Appeal No. 117 
of 1924, preferred against the order of the Court of the Prin- 
cipal District Munsif of Coimbatore, dated 11th February? 
1924, and made in C. M. P. No. 871 of 1923 in Original 
Suit No. 559 of 1916. 


V. Narasimha Aiyangar for, appellant. 


T. M. Krishnaswamy Aiyor and M. Krishna Bharati for 
respondents. . 
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The Court deliveted the following 

Jupcment :—The decision in Ramachartira Rao v. 
Kandasami Chetti (1), cited by the court below, and those 
relied, on in it, In re Pinto Silver Miring Company (2) and 
In re London and Caledonian Marine Insurance Company (3): 
as well as other cases show that when a company has been 
dissolved it ceases to exist for all purposes and its officers are 
functus officio; that a liquidator is also an officer of the com- 
pany and becomes fwmctus officio. Vide Re The West- 
bourne Grove Drapery Co., “hid. (4) and Coston v. Gorst 
(5). But assuming that it is so, the question still arises whe- 
ther he cannot complete a formal act like giving a transfer in 
writing for a decree which has been already fransferred. 


Im the present case, the decree was transferred by auction 
on lst February, 1922, when the company was not dissolved . 
It has been held in Afsal v. Ram Kumar Bhudra (6), 
Dagdu v. Vanji (7) and Govindarajulu Naidoo v. Ranga Rav 
(8), and we see no reason to depart from the view adopted 
by these decisions, that a decree is not an actionable claim within 
the meaning of the Transfer of Property Act and therefore 
an assignment of a decree need not be in writing. It follows 
that the assignment was valid and complete. But for purposes 
of execution under the Civu Progedure Code, O. XXI, R. 16, 
requires the transfer f be in writing. This writing has since 
been given by the orifinal transferor after he bas ceased to be 
liquidatog. There is nothing in the Companies Act, cr in the 
decisious on it which probibits him from doing so, or woich 
compels us to regard it as void, seeing that the original transfer 
was effected by him at # time when he was liquidator. Whatever 
looseness or irregularity there may be in such a procedure, nei- 
ther the compamy nor its share-holders complain of it, and we 
do not see how a person in the position of a judgment-debtor 
should be allowed to do so. 

The result is that the application of 2nd July, 1923, wes a 
proper application and, though not re-presented immediately 
After Having been amended, was a step-in-aid for execution. 

The present application is therefore in time. ‘The appeal 
is allowed with costs here and in the lower appellate court. The 
appellant will be permitted to, proceed” with the execution of the 














1. (1995) I L R 18 M 4%. 2. (1877) L R 8 Ch D. 273. 
*3. (1878) L R'11 Ch D 140. 4. (1878) 39 L T (Eng) 3. - 
5. LR (1891) 2 Ch 73. 6 (1886) ILR 12C 610. 
7, (1900) IL R24 B 502. 8. (1920)%0 ML J 124. 


Liv. ] hi THE MADRAS LAW JOURNAL REPORTS. 665 
e ° è 
decree in accord&nce with law. Costs in the first court will 


abide the fesult ` 
A.S V. Appeal allowed. 


IN THE HIGH COURT @F JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE JACKSON AND MR. Justice 


SRINIVASA AIYANGAR. 
..© Appellani* (Plaintif) 


Alluri Timmaraju è “ 
v. ° = 
Alluri Narasimha Raju and another ... Respondents (Dert. 


6 and 7). 


Criil Procedure Code, 1908, O. 20, R. 12—Mesne profits—A ft phcgtion 
for ascertainment of—Non-payment of additional batta required gor serving 
notice of—Dismissal af application on ground of—Powe? of Court—s. 151, 
Canl Procedure Code—Order on application merely recording “Dismissed”— 
Effect—Decree holder's right to proceed with application. 

A suit for posseasi§n, which was dismissed by the Munsif, was decree | 
on appeal. Within three years of the date of the appellate decree, the plain- 
(ff applied under O. 20, R. 12 of Civil Procedure Code, for the determina- 
tion of mesne profits. He paid batta, but service of notice was not effected, 
and, on his failure to pay additional batta, the court dismissed the applica- 
tion, merely recording “Dismissed” ` i 

Held, that plaintiffs appli¢ation should nevertheless be treated a¥ subsist- 
ing and that the plaintiff was entgtled to pro upon it. 

Per Jackson, J :—J£ a decree-holder makes an application for the 
ascertainment of mesne profits, but does not pfirsue it by Paying aglditional 
batta, the court can dismiss the application only under S. 151 of Civil 
Procedure Code, stating expressly that ıt purports to act under that section 
and the circumstances which it considers sufficjent to warrant its acting 
under it. 4 

Mere failure to comply with R. 24 of the Civil Rules of Fiactice is 
not in every case an abuse of proccss; but the court may, in the circumstances 
of a particular case, consider it as amounting to an abuse. 

Where the court merely records on the application “Dismissed” it is 
not the only possible inference that it acts under S. 151, Civil Procedure 
Code. e 

If, in order to exercise discipline and check neglect and delay, a court 
thinks it incumbent upon itself to dismiss he application, it should call upon 
the party to show cause, and then pass a considered order of djsmissabh 

The dismissal of the application by the court below is not such a dis- 
missal as can render that application inoperative. 

Per Srinivasa Atyangar, J. :—The court has power to dismiss an ap” 
plication by the decree-holder for thg ascertainment of mesne profits jor 
non-payment of the batta dtrected to be paid for the purpose of serving 
the notice of the application. 

The scheme of the Code is that an order for the payment of Mesne 
profits thereafter to be ascertaiged is in the nature of a preliminary dectec 
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and that the final decree ha$ to be passed on “such, ascertainment being 
completed. The suit must therefore be regarded as pending till the final 
decree is passed. Sin. 

Assuming that an application for the ascertainment of mesne profits is 
a conditign precedent, on such an application being made within the perio! 
allowed, the court is under a duty to ascertain the profits as in the case of 
any other pending suit. There can be np final disposal of the suit until 
the profits are ascertained and a final decree is passed. E 

Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Rajahmundry in Appeal Suit No. 31 of 
1924, preferred against thè deeree of ethe Court of the Addi- 
tional District Munsif of Rajahniundry in C. M. A. No. 1097 
of 1922 in Original Suit No. 8 of 1917. -° 

G. Lakshmanna for appellant. 

°P. Somasundaram for respondent. 

TheeCourt,delivered the following 

Jupements :—Jackson, J. :—Plaintiff sued ior posses- 
sion with mesne profits The Additional District Munsif of 
Rajahmundry dismissed his suit. The Appellate Court 
decreed the suit on 3rd February, 1919. On the 30th November. 
2921, the plaintiff put in an application under O. 20, R. 12, 
for the determination of mense profits. He paid batta, but 
service of notice was not effected, and, on his failure to pay 
additional batta, the court dismissed the application. He 
applied again on 6th D ber, 1Q22, more than three years 
after, the date of the Appellate Court decree. The question 
tor determination is whether plaintiff is not now debarred from 
having theemesne profits ascertained. 

There can be no doubt that the application of December, 
1922, is an application within the scope of Article 181 of the 
Indian Limitation Act, ard, being three years subsequent to the 
time when the right to apply accrued, it is clearly barred- 

But the apptication of November, 1921, was within time 
and it is not so clear that plaintiff may not even now treat it 
as effective. è 

Under O. XX, R. 12, a statutory obligation 15 laid upon 
the court to inquire into mesne profits and pass a final decree 
om the application of the decree-holder. Can the court avoid 
this obligation if the decree-holder makes the application, but 
does not pursue it by paying additional batta? ‘There is no 
provision in the Codg of Civil Procedure for dismissing an 
application closing the proceedings in such or. similar citcum- 
stances. R. 24, Civil Rules of Practice, provides that, within 
seveh days from the admussion of any proceeding in respect 
of which notice is to be issued by tee court tọ any person, the 
party shall bring into court the stamped application for service. 
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It is not, however, lafd down what sĦall happen if-the party 
fail to do sa If the court then dismisses the application, it can 
only be said to do so by virtue of S. 151 of the Code of Civil 
Procedure for the ends of justice or to prevent abuse of its 
process. If in these circumstances, a court deliberately’ passed 
proceedings under S. 151, Code of Civil Procedure, pointing 
out how the ends of justice or its own process were safeguard- 
ed, it might be hard to say that it acted without propriety or 
jurisdiction. But when a court merely records “Dismissed” 
and leaves it to be inferred whether*it was or was not acting 
unde: S. 151, it can hardly bê assumed that the emy possible 
inference is in the affirmative. 


In this tonnection the observations in Lach:1i Narain 
Marwari v. Balmakund Marwari (1) are pertinent. in that 
case a suit had been remitted to the court of first in®tance in 
order that necessary steps might be taken not for ascertaining 
mesne profits but to effect a partition already decreed. The 
Subordinate Judge fixed a day for hearing; the plaintiff failed 
to appear and the suit was dismissed “for want of further prose- 
cution”. The Subordinate Judge explained this dismissal as” 
meaning “the decree is certainly in existence, but the plaintiff 
is not entitled to further relief in the present litigation”. Upon 
this the Judicial Committee observes : : 

“He puts the plaintiff intb an intoleraðle position, not able to go 
on with his suit, and yet not in a position tg bring a fresh suit. Their 
Lordships are fully sensible of the necessity of leaving the Judges dan India 
with ample power of discipline and means to check neglect amd delay. If, 
for instance, the Subordinate Judge had made an order adjearning th+ 
proceedings sine die, with liberty to the plaintiffto restore the suit to the 
list on payment of al costs, it would have been a perfectly proper order. 
But the order was made without jurisdiction and was rightly set aside by 
the High Court.” ` 


Of course this case is not precisely upon all fours with the 
one before us. The Subordinate Judge dismissed a suit which 
he had no jurisdiction to dismiss ; which does not necessarily 
imply that he would have no jurisdiction to dismiss an applica- 
tion for failure to pay batta. But the spirit of the ruling woyld 
seem to be that a court is not justified in depriving a party of 
the benefits of his decree, on the bare ground that he has failed, 
to comply with some ryle of procedure. It cannot be argued 
that the order of dismissal invołyes no deprivation, because on 
the next day the party, assuming that the three years have not 
elapsed, can put in a fresh application. In the same way it 
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was suggested in the Pfivy Council case*that the dismissal was 
merely im terrorem, and a petition for restitutione would have 
reopened the proceedings. ®ut this argument did not com- 
mend itself to their Lordships presumably because an order 
which Ss bad in itself cannot be called good because it is liable 
to be reversed or negatived. It must be considered on its own 
merits Can it be said that if it were passed on the last dav 
before limitation set in it would be bad; but if on the penulti- 
mate day, thus giving the py a chance to file a fresh applica- 
tion, it would be good? Obviously net. 

Therefore for the purpose of the argument it must be assum- 
ed that the order of dismissal was final, add the question is 
whether the court had any right to make such am order. The 
Code of Civil Procedure and the rules framed under the Code 
of Civil*Procedure give it no such right in terms. S. 151 can 
only give such right if the coyrt find that if is necessary to act 
for the ends of justice or to prevent abuse of its process. As 
the Judicial Committee points out the ends of justice are not 
served by depriving a party of the fruits of his decree. If the 

“fourt purports to prevent an abuse it must find what the absue 
is. Mere failure to comply with R. 24 of Civil Rules of 
Practice is hardly in every case an abuse of process, but, if the 
court éonsiders that it does amount to‘an abuse, it must find to 
that effect. S. 151 is nota general chause validating every act of 
a court which cannot otherwise be justified. It is a section allow- 
ing a Court to exercise its power in specified circumstances, and 
it cannot wxercise that power until those circumstances are 
established . s : 

As against this view it may be said that unless a court have 
power of summary dismissal on failure to comply with the man- 

e datory provision of R. 24, that rule becomes of no effect. This 
does not follow. The order indicated by the Judicial Coin- 
mittee in the passage quoted above is one of adjournment sine 
die, but such order is deprecated in R. 71, Civil Rules of Prac- 
tice. If in order to exercise discipline and check neglect and 
delay ‘a court thinks it incùmbent upon itself to dismiss the 
applicatiOn, it should call upon the party to show cause, anc then 
pass a considered order of dismissal. 

It cannot pass an unconsidered order of dismissal leaving 

‘it to be inferred firsfly that there were circumstances which 
would warrant its acting under S. 151, and secondly that it did 
SO asti. | 

I should find therefore that the gismissal of the application 
of ‘November, 1922, is not such dismissal as? can render that 
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application inoperativeeand plaintiff is entitled to proceed upon 
it I would pulct plaintiff in costs throughout, for, the difficulty 
has arisen entirely through hisgown neglect. The order of 
the lower appellate court is set aside. The Execution Petition 
should be disposed of according to law. The respondents will 
get their costs throughout. 

Srinivasa Aiyangar, J. :*-I agree to the order proposed by 
my learned brother that the appeal should be allowed and that 
the ‘application for ascertainment of profits made by the decree- 
holder on the 8th of October, 1921, Should, for the purpose of 
such ascertainment, be treated %s still subsisting and that the 
District Munsif’s Court should now proceed to determine the 
mesne profits, . 

It seems to me however that the order of the lower appellate 
court can be regarded as unsustainable, not on the groand that 
the last application*for the ascertainment of the mesne profits, 
dated 6th December, 1922, may be regarded as a mere continua- 
tion of the previous petition for the same, nor on the ground that 
the court has no power to dismiss an application because the 
batta directed to be paid for the purpose of serving the notice ofw» 
the application has not been complied with, but on a more funda- 
mental ground altogether. 

It is possible that, ineenacting amendment to R. 12 of} O. 20 
by way of addition of clause, 3 thereto, the rule-making authority 
intended that there should be always am application by, the 
decree-holder for the ascertainment of rfesne profits whese such 
ascertainment had been directed even by the very court that has 
‘to ascertain it. But I am not satisfied that the language of R. 3 
is sufficiently apt for that purpose. That*clause itself speaks of 
a final decree being passed and it is clear that the scheme underly- 
ing the provision is that the direction for the order for the pay- 
ment of mesne profits thereafter to be ascertained is in the ° 
nature of a preliminary decree and that the final decree has to 
he passed un such ascertainment being gompleted. If so, such 
a scheme clearly imports and necessarily implies the suit itself 
being regarded as pending till the final decree is passed. This 
again would necessarily imply that there can be no final disposal 
of the suit itself till a final decree comes to be passed in the suit 
I consider however that, if it was contemplated that in every casce 
before a court proceeds to ascertain the. mesne profits, there 
should be an application, by the decree-holder, much clearer lan- 
guage for that purpose should have been used. But the rule 
runs thus : iy 

“Where the Appellate Coyrt directs such an enquiry, it may direct the 
court ef first instaflce to make the enquiry ; and in ¢very case the „Burt 
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of first instance shall, on t&e applidation of thé decree-holder, inquire and 
pass the final decree”. 


. 
The whole thing is made into one sentence. If really the 
proper meaning of the latter part of this rule is, as it must be. 
that the expression “in every case” relates to the case of appellate 
court ordering the ascertainment pf mesne profits and also the 
court of first instance ordering such ascertainment, the latter part 
should have been constituted into a separate grammatical seu- 
tence. The latter part of that rule, as it stands, if it should be 
regarded as referring to every case, must also be properly held 
to cover cases in which the appellate court itself directs an en- 
quiry into the mesne profits to be made by*itself. In such a 
case it seems to me that thts part of the rule referring to the 
coatt of first instance would be not only meaningless but wrong 
However, without being very meticulous about grammar we 
should assume that the rule refers only to cases where the duty 
is cast on the court of first instance to ascertain mesne profits. 
When the rule says that the court of first ‘*mstance shall, on the 
application of the decree-holder, enquire and pass the final decree, 


sahe language is apt only for the purpose of indicating that on 


such appligation being made the obligation is peremptorily cast 
on the court of first instance to do so. It is one thing how- 
ever to say that on a condition being satisfied, a peremptory obli- 
gation is cast, and angther thing altogether to state that the 
condition is imperatite, 

In my view therefore if the true intention of the rule-mak- 
ing authority was that, in every case where the court of first 
instance to ascertain mesne profits, there should be an appli- 
cation made to it before the decree-holder can be entitled to re- 
quire such ascertainment to be made, the language should be re- 
vised and amenged. However, assuming for the purpose of 
the present argument that such an application is really in the 
nature of a condition precedent, then it would follow that, on 
such an application befhg made within the period of limitation 
prescribed by the Limitation Act, the condition is satisfied and 
therefore the obligation is cast. It is possible that such an ap- 
plication was regarded as necessary because in cases in which 


„the appellate court directs the enquiry to be made by the court 


of first instance, such a direction shoyld naturally be required 
to be brought to thé notice af the court of first instance and 
that can only be by an application by the decree-holdtr. But 
having regard to the scheme otherwise of the provisions when 
there is a preliminary decree for ascgrtainment of mesne profits 
and a final decree has to be passed, there is no ‘reason to suppos9 


Liv] * THE MADRAS LAW JOURNAL REPORTS. 671 
e 2 . 

that the application phould be regarded as if that were the pro- 
ceeding for*the ascertainment of mesne profits. The mesne 
profits come to be ascertained nof because of the application but 
because of the direction to ascertain the same for the purpose of 
final decree. According to the proper language of the rule, the 
making of the application cam, if at all, be regarded only as a 
condition precedent. 

“I am therefore of the opinion that on the making of the 
application the condition laid down in éhe rule is satisfied and the 
obligation comes to be ‘cast en the court of first instance to 
ascertain the mesng profits and it is then for the court to proceed 
to asceftain mesne profits as in the case of any other pending 
suit. I do not however consider that it is necessary for the 
purposes of the present case to pursue the discussion of this 
matter further, as, in the result, I have agreed With my learned 
brother. 


A.S. V. u ` Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS” 


PRESENT :—Mr. Justice RAMESAM AND MR. 
JACKSON. . 


Gopalakrishnaswami Naicke 


JUSTICE 
... Petitioner* (Petitioner) 
e 


v. e 
V. Srinivasa Aiyangar and others ...°Respondents (Respis.). 


Guardians and Wards Act (VIIT of 1890), S 35—Assignment of bond 
-—Application for, by ward attatming majority—M aintainabilwy—Engage- 
ment of bond being kept up—Inquiry for deciding as to—Nature of—Regu- 
lar swit, if necessary—Grounds for being satisfied that engagement of bona 
has not been kept up. 

There is nothing in S. 35 of the Guardians and Wards Act making ite 
inapplicable to the case of a waid attaining majority and applying for an 
assignment of the security bond executed by the guardian and sureties unde: 
S. 34 (a) of the Act. i e 

To be satisfied that the engagement of the bond has not been kept up 
within the meaning of S. 35 of the Act, he court must make some kind of 
prima facie enquiry and should not refer the ward to a regular guit fog the 
purpose of satisfying the court that the engagement hes not been kept up 
1f, on a perusal of -the accounts, the court has reason to think thar at Icas 
in respect of some monies received in respect of the Property of the war 
they have not been duly a@ounted for, it is reasonable to hold that there 
is ground for being satisfied that the engagement has not been kept up 


Petition under S. 115 of Act V of 1908 and S. 48 gf the 
Guardians and Wards Act, praying the High Court to revise the 
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e . e 
Gopala” order of the District Court of Ramnad at (Madura, dated 27th 


swan.t January, 1927, in I. A. No. 242 of 1926 in O. P. No. 437 
Naleker gk 1912. i 
eae S° Varadachariar and K. S. Champakesa Atyangar for 
petitioner. . 
K. Rajah Aiyar P. N. Appuswams Aiyar and V. Ramasvumi 
~ Aiyar for respondents: 
The Judgment of the Coyrt was delivered by 
Ramesam J. Ramesam, J. :—This isea revision petition against 


the order. of the District Judge of Ramnad on an appli- 
cation under the Guardians and Wards Act for the asstgnment 
-of As security bond executed by a guardian and Stuireties under 
S. 34 (q) of the Act. That section shows that the guardian 
and sureties engage themselves duly to acceunt for what may 
be received in respect of the property of the ward. The learn- 
ed District Judge rejected the petition holding that as the ward 
had attained majority he had no jurisdiction to act under S. 35 
wd for this position he relies upon the decision in Subbaramt 
Peddi v. Pattabhirama* Redd: (1) now also reported in (1926) 
1 L R 50 M. 80. In that case the guardian was 
discharged after filing his accounts jn court and it was 
held that the Court had no jurisdiction to hold an enquiry and 
ascertain what amount %is really dhe by the guardian. The 
applicagion was filed ufder S. 41 and in the course of the 
judgment jt is observed that a court acting under S. 41 (4) 
was not hound to make the declaration mentioned in S. 41 (4). 
This is true. But thére is the further observation: 
“The whole scheme of the Act seems to provide for matters of this 
kind, ie, disputes between the minor and the guardian, by way of sit 
«During the minority Ss. 35 and 36 provide for suits being fled by a next 
friend of the minor in case of misconduct on the part of the guardian, and 
there can be no doubt that, when the minor attains majority, he can bring 
a suit against his guardiang There being no provision at all for any en- 
quiry into accounts by the court, I think the opinion expressed by the Cal- , 
cutta High Court is the correct one K 
Weare got able to agree with everything that seems to be 
e implied in these sentences. Now, taking Ss. 35 and 36 for 
consideration, we first observe that S. 35 deals with a case where 
an administration bong was taken and Sa 36 where such a bond 
.° was not taken. In the case ofS. 36 we have got these words: 
«| Any person, with the leave of the court may, as next friend, 
at ang time during the continuance of the minority of the ward, and upon 
such terms as aforesaid, institute a suit agajnst the guardian . 
e 





e 
lẹ (1926) SIMLJ 2499:ILROM 8. 
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It is clear that this» ection relates only “iG cases where the Gopala- 
ward continued to bea ward. But when we come to S. 35 we have SE ; 
not got words like “next friend afid during the continuance of Nalcker 
the minority of the ward”. On the other hand, the language Srinivasa, 
in S. 35 except the very last clause is perfectly general and can Alyangar. 
apply to a case where the ward was a minor of to a case where Ramesam, J. 
the ward has ceased to be a minor. The section was intended 
to caver both the cases and the last clause “ shall be entitled to 
recover thereon as trustee for the ward in respect of any breach 
thereof” no doubt applies*only 46 a case where the bond was 
ussigned to some person during the minority of the ward and 
may not. strictly refer to a case where the bond was assigned 
to the ward after he attained majority; Even then it is not 
that it produces any anomalous result but it only looks like “a 
surplusage. There is nothing in S. 35 making 4t inapplicable 
to the case of a ward attaining majority and applying for an 
assignment of the bond. The court below algo relied on the 
judgment in Krishna Chettiar v. Venkatachalapathi Chettiar (2). 
In that case all that was decided was that ‘there is 
no right of suit as for breach of a condition unless there is a” 
preliminary order of the court. If the matter rested there that 
case would have given no difficulty, but there are some further 
observations that the preliminary order should be an order to 
exhibit accounts or to pay the specified balance and at page 309 
we have got the following observation: e ` 6 

“In the case of bonds under the Guardians and Wards Act the pro- 
Per course appears to be to get an order to pay against the guafdian under 
S. 34 (d) or a decree against him, and, if he fails to satisfy the*order or 
decree, then to sue the sureties in respect of this breach as to which there 
will be no defence”. ° : oF 
This observation is strictly obiter dictum and pérhaps was He Xs 
not necessary for the decision of the case. Anyhow we are ° en 
not able to agree with this observation. It has been decided 
in Hart Krishna Chettiar v. Govindarajylu Naicker (3) that 
there can be no order to pay under S.-34 (d) except in respect 
of the amounts that appear due accarding to.the accounts’ filed 
by the guardian. So there is some inconsistency: between. the. 
recent decision and these observations in Krishna Chettiar “v.” 
Venkatachalapatht Chettiar (2). In the present case the District e 


Judge says : . z 
“An Assignment of the Bond can be made only on being satisfied that by 
tke engagement of the bond has not been kept up”. ; 
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This is true; but to be satisfied that the efgagement of the 
bond has not been kept up, the court has to male some kind 
of prima face enquiry and (le ward should not be referred to 
a regular suit for the purpose of satisfying the court that the 
engagement has not been kept up. All that S. 35 says is : 
>- “On being satisfied that the eng&gement of the bond has not been 
hept ap”. 
lf on a perusal of the accounts a court has reason to think 
that at least in respect of some monies received in respect of 
the property pf the ward they have not been duly accounted 
for, it is reasonable to hold that there is groynd for being satis- 
fied that the engagement hag not been kept up. We are there- 
fore unable to agree with the reasoning of the “District Judge 
on this part of the case also. 

The result is we set aside the order of the District Judge 
and direct him to dispose of the case according to law in the 
light of the above observations. The petitioner will be en- 
titled to costs in this Court and costs in the Court below will 


wef bide the result. 


A. S.°V. ‘Order sêt aside and application remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MrR. Justice RAMESAM AND Mr. JUSTICE 


DEYADOSS. . | 
Adustmilli Gopalakrisħnayya  ... Appellant* (Petitioner) 
ev. 
Peyyeti “Gopalam and others ... Respondents (Counter- 
4 Petitioners) . 


Hindu Low—/Joint familys—Adjudication of father as ansolvent—A ttach- 
ment of sons’ shares by creditor—Power of Offical Recetver to sell sons’ 


* shares, if can be exercised Right of attaching creditor to proceed with 


execution. 

On the adjudication of the father in a joint Hindu family as an insol- 
vent, the power of the fagher to sell the shares of the sons passes to ue 
Official Receiver. But this power is subject to the same qualification as it 
is in the father’s hands and, thegefore, if the sons’ shares have been attach- 
ch by a greditor, the Official Receiver cannot exercise the power of salc 
after the attachment, but the attaching creditor ‘is entitled to proceed with 

ethe execution by selling the sons’ shares. 
Appeal against the Order, dated 17th September, 1923, of 
the Court of the SuSordinate,Judge of Masulipatam in E. P. 
No. 481 of 1921 in O. S. No. 10 of 1919. . 
e P. Satyanarayana Rao for appellant. , 
T. Ramachandra Rao fot respgndent.© = 


Lap a SS SS Ee 
#A, A. O. No. 14 ofe1924. Sth January, 1928. 
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The Court delivered the fqllowing 

JUDGMENT :““Only the power of the father to sell the 
shares of tht sons passes to the Official Receiver [Sat Narain 
v. Behari Lal (1)]. But the power is subject to the same 
qualification as it is in the father’s hands, Allahabad 
Bank, Lid, Bareilly v. Bhagwan Das Johari (2) and 
Balavenkata Seetharama Ghethar v. Official Receiver, 
Tanjore (3). In this case the sons’ shares have been attached 
- and, after such attachment, the Official Receiver cannot exer- 
cise the power of sale. It is true that, in respect of such pro- 
perties which were sold "by the’ Official Receiver prior to the 
attachment of the, sons’ shares by the decree-ho der, the above 
observations do not apply. Except as to such properties, the 
appellant is éntitled to proceed with the execution by selling 
the sons’ shares. He will now be allowed to execute the decree 
by selling the sons’.shares. j 


The appeal is allowed with costs in this Court. The costs 
in the court below will be provided for by the lower court 
when ordering execution. i 

N, S. . Appeal allowed. ' ææ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE RAMESAM AND MR. JUSTICE 
DEVvADOSS. . : 
V. Achuthan Nair and another ... ASpellants* (Defendants) 
D. e 
Manavikraman alias Kunhettan - 
Raja and another ... Respondents (Plaintiffs). 

Civil Procedure Code (1908), O. 22, R. 4®Death of defendant or respon- Achuthan 
dent—Legal representatives already on record—A pplication to bring on legal . Nair 
representatives, if necessary. e e Merarik. 

Where the legal representatives for a deceased defendant or respon- raman, 
dent are already on record, it is not necessary to file an application within 
three months to bring on the legal representatives. It is enough if the 
plaintiff or appellant at some time or other beforé the hearing of the suit or 
appeal states the fact and gets it noted on the record. 


Appeal against the order of the Court of thé Suborditfate 
Judge of Calicut, dated 25th April, 1927, in A. S. No. 143 of 
1927 (A. S. No. 290 of 1926 of the District Court, O. S° 

“A. JA. O. No. 345 of 1927, °. Sth January, 1928. ik 
1, (1924) LRS2LA 2 :TLR6Lah 1:4 ML J 857 (PO). 
2, (1925) I L R 48 A 343, ° 
ave (1926) I L R 4P M 849-51 M L J 269 (F B), 
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No. 496 of 1923 on the file of the Cart of the Additional 
District Munsif of Calicut). a 
. P. R. Ramakrishna Aiyar and P. R. | asudeba Atyar for 
appellants. E 

Ps S. Narayanaswami Aiyar and P. K. Sri Manavikra- 
man Raja for respondents. 

. The Court delivered the following 

JUDGMENT :—We do not think that, when the legal repre- 
sentatives for a deceased defendant or respondent are on re- 
cord, an application to bring oh, the legal representatives within 
three months-1s necessary. It 1s enough if the plaintiff or ap- 
pellant at some time or other before the heating of the suit or 
appeal states the fact and ‘gets it noted on the record. The 
detision in Shankar Bai v. Motilal (1) on this matter is not 
necessaty for the case. Anyhow we do nof agree with it. The 
decision in Gurditta Mal v. Muhammad Khan (2) has been 
dissented from by the Lahore High Court itself in Gopal Das 
v- Mul Chand (3). See also Maung Po v. Ma Shwe Ma (4) and 
the decision of Jackson, J., in C. R. P. No. 527 of 1927 with 


which we agree. . 


The result is there was no abatement of the suit even as 
regards Ist defendant. When the District Munsif stated in 
his order, dated 8th August, 1925, that the ebatement as regards 
the 1st defendant will stand but thé suit will proceed against the 
resÊ it was an ambiguéus crder. One is apt to construe it as 
an order that there is no alatement against defendants 2 to 25 
which isthe necessary legal result if they are the legal repre- 
sentatives of the 1st*defendant and if the suit abated against 
Ist defendant. The District Munsif made this clear when he 
passed the order of the 23rd October and this has been appealed 
against. Thereeis then no substance in the argument that the 
order of the 8th August ought to have been appealed against 
and has become final. 


We think the Subordinate Judge is right and dismiss the 


appeal with costs. = 


œ N.S. e i Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i Ordingry Original Civil Jurisdiction. 
PRESENT :— MR, JUSTICE V®NKATASUBBA Rao. 


Dewan Bahadur G. Narayanaswami è 
Chetty soa Plaintiff* 
v. . 
C. Ramaswami Chetty and another ... Defendants. 
Executor—Sale or mortgage of testator’s estate by—Capactty in regard Narayana- 
to—Presumplion—Circumstances rebutting—Gapacity not appearing on face Swami Chetty 
of docwment, not one of. z A s nan 
Where a person who fills thc position of an executor Is found selling Chetty. 
or mortgaging part of his testator’s estate, he is to be presumed to be acting 
in the dischargeeof the duties imposed off him as executor, unless there is 
something in the transaction which shows the contrary. The contrar is 
rot made out merely from the circumstance that the coyveyancesor mort- 
gage does not purport to be executed by him in that capacity. 
V. Radhakrishniah, Subramaniam and, Rajagopal for 
plaintiff. 
K.B. Ranganatha Aiyar and O. P. Venkataraghava- 
chariar for defendants. , a 
The Court delivered the following ° s 
JuDGMENT:—The plaintiff files this suit to enforce 
an equitable mortgagee created in his favour by the 
lst defendant. The suit is, brought against the two de- 
fendants, who are brothers-in-law, in thekr capacity as execu- 
tors with probate of the will of Andalarfmal who died in Janu- 
ary 1913. The lst defendant borrowed from the plajntiff four 
sums of money, namely, Rs. 400, Rs. 1,200, Rs. 1,800 and 
Rs. 500 on the 26th of August, the 18th of October, the 5th of 
December, 1917, and the 9th of March,«1918, respectively. In res- 
pect of each of these sums, the Ist defendant executed a pro- 
missory note without describing himself as the executor of . 
Andalammal. The plaintiffs case is that the Ist defendant 
represented to him that monies were required for the estate of 
the testatrix and deposited the title deeds of the suit house 
which belonged to her, intending to greate an equitable mortgage. 
The pleas raised are these, firstly, that no mortgage was 
created, but the plaintiff, having obtained the title deeds in an- 7 
other connection: has fraudulently put forward this claim; second-* 
ly, that the monies were advanced to the 154 defendant personally 
and not in his capacity as execufer, and thirdly, that the mort- . 
gage, having been made by only one of the two executors, is 





tC. S. No. 853 of 1925. è 7th February, 1928, 
8 . 
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not binding upon the estate. J shall deal with these pleas in the ` 
order I have mentioned. It is impossible, te take any serious 
notice of the first plea. The plaintiff keeps regular books of 
accounts and his day books for the years 1917 and 1918 have 
been filed. Not the slightest suspicion attaches to them and 
each of the four entries relating to the loans specifically men- 
tions that the advance was made an the security of the property. 
In the first instance, only the day books were produced, but 
in cross-examination of the plaintiff, it was elicited that he main- 
tained also rough chittay books. I thereupon directed him 
to have them produced and thgy wete brought to Court after 
the luncheon ‘interval. They confirmed and corroborated in 
every particular the entries in the regular “day books and I 
must say that it is difficult to conceive of a more reckless plea 
than the books were fabricated for the purposes of this case. 


Is théve any substance in the second plea, that the Ist de- 
fendant entered jnto these transactions in his individual capa- 
city? The plaintiff states on oath that this man represented to 
him that legacies had to be paid and repairs to the house had 


wafO be executed. The Ist defendant made a further represen- 


tation at hat time tHat the other executor was dead. The 
plaintiff then made enquiries of Mr. Vinayaka Mudaliar, a 
retired Assistant Commissioner of Rolice, with whom the Ist 
defendant was associated in the management of a certain tem- 
ple at Mylapore and the plaintiff was satisfied that the Ist de- 
fendant required monfes and advanced the same to him. In 
the first glace, among the documents deposited with the plain- 
tiff, is the probate of the will. It is absurd to ask me to believe 
that the plaintiff, ints whose hands was put this probate, could 
for a moment regard thes1st defendant as the owner of the pro- 
perty. Then, it is an important circumstance that, under the 


“ will, the disbursements to be made, including the sums to be 


paid as legacies, amounted to Rs. 3,800, whereas, the main item 
of property left by Andalammal was the suit house valued at 
Rs. 3,000. It is thus obvious that the provisions of the will 
could not be carried out, without the executors either selling 
the houge os raising money upon its security. The plaintiff 
deposes that when the first sum of Rs. 400 and the last sum of 
e Rs. 500 were advanced, it was represented to him that the 
amounts were required for repairing gnd improving the house. 
When the other two sums were lent, he was told that they were 
required for paying off the legacies mentioned in the ‘will. It 
ig fdmitted that the house was in need of repairs and, as a mat- 
ter of fact, it is now said that repaiss were executed, but it was 


r an 
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the 2nd defendamt who advanced the monies for the purpose, 
On the face#of the” will, there could be also no question that 
monies were really needed for payment of the legacies specified 
in it. 1 find no reason for disbelieving the phaintiff’s eyidence 
and I accept it as true. I am satisfied that he advanced monies 
io the Ist defendant on theerepresentation made to him that 
they were required for the purposes of the estate. I am also 
satisfied that the Ist defendent borrowed these monies and mort- 
gaged the property in his capacity as executor. 

The 2nd defendant pretenés that the legacieg mentioned in 
the will were paid by himself out of his own funds within a year 
of Andalammal’s death. I haveenot the slightest doubt that 
this evidence fs utterly untrue. I do not believe that he spent a 
single pie of his money in connection with this estate. Thadefend- 
ants say that theyswere keeping accounts for their manage- 
ment of the estate from Ardalammal’s death fill 1919, but that 
those account books have been lost. This is a palpable falze- 
hood. The 1st defendant has in his evidence made a reckless 


statement that he handed these account books to the plaintiff why 
is said to be suppressing them. In his affidavit of docaments, the . 


ist defendant had previously stated that the books had been lost 
and he has no explanation to offer in regard to this glaring con- 
tradiction. He has deposed further that he mentioned to the 


2nd defendant the fact of his having handed over the books to ° 


the plaintiff. The 2nd defendant, notwithstanding his anxiety 
to support his brother-in-law, has not ventured to confirm the 
story, as in his own affidavit of documents, he also previously 
stated that the account books had been "lost. The net result 
is that the account books of Annapurani’s estate have been wil- 
fully withheld by the defendants, and one cannot help makiug 
the inference that if produced they would completely destroy 
the defendants’ case. There is a further circumstance which 
shows that the case set up is utterly false. The 2nd defend- 
ant says that he was carrying on a business in yarn and that 
he found monies for paying legacigs from the profits made in 
that business. He asks me to believe that he did not keep. any 
accounts in respect of that business. Yesterday, while he was in 
the box, he said that he made notes in diaries showing thats 
he made the paymentse Not only were they not produced 
yesterday, but even to-day they*gre not forthcoming. Thus, 
we find’ that neither set of accounts is produced, the 2nd de- 
fendant’s private accounts to show that he paid the mohies, 
nor the. estate accounts toeliow that the monies were- received. 
Then,*again, why should the 2nd defendant ‘have paid, the 
s 
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monies at all at that time? I pass Da a contradictions, 
for, the final statement made is that the leohcies were made be- 
fore the probate was grantea.® The 2nd defendant was certain- 
ly not in such a position as to make a voluntary advance of his 
own money under no compulsion. There was no obligation on 
his part to pay his private monies before the house was sold and 
it is impossible to believe that he was so generous as to voluntari- 
ly disburse monies from his own pocket. He now produces an 
account book, which, on his own showing, is worthless and stands 
thoroughly discredited. 1? anyIggacieg were paid, I am sure that, 
in any event, if was not the 2nd defendant’s money that was used 
in paying them. R ‘ 

.°l shall now deal with the third plea which rafses a question 
of law. J/nder S. 307 of the Indian Succession Act, an execu- 
tor has power fo dispose of the property of the deceased in such 
manner as he thinks fit, this power being subject only to any 
1estriction imposed by the will itself. Far from there being such 
a restriction in this will, the power to sell is implied, it being im- 


„possible to pay off the legacies without selling the house. As a 
“matter of fact, it is conceded for the defence that this power is 


implied. It follows that if the executors could sell the house, 
they could exercise the lesser power gf mortgaging it. Then 
we come to ST 311 of the Indian Succession Act. It says that 
where there are several xecutors, the powers of all may, in the 
abselicg of any directio to the contrary, be exercised by any one 
of them who has proved the will. Again, not only is there an 
absence qf direction to the contrary, but there is a clause which 
says that.any one of tte two executors may perform all the func- 
tions of béth. There is no substance therefore in the plea put 
forward. 


Moreover, as a question of fact, it is not disputed that the 
Ist defendant was managing the estate till 1919. There are two 
renta] agreements of the years 1917 and 1918, which show that 
the Ist defendant alone was managing the estate. In the regis- 
ter of the Corporation of Mgdras,.the name of the owner of the 
howse was very early changed from that.of Andalammal to that 
of the Ist defendant. Theie was therefore nothing to prevent 
him from mortgaging a property belonging to the estate. 

The law on the point is thus statedeby Sterling, J., in In re 
Venn. & Furse’s Contract (1).? e 

“It appears to me that I have the high authority of Lord Cairns and 


Lord*Cranworth for saying that where a person who fills the position of an 
gs 


I. ` (1894) L R 2 Ch. 101° ies 
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executor.is found sejlj | mortgaging. part’ Gf his tgstator’s estate, he-is 
to be senma to be. in the discharge of the dutjes imposed on hi 
aq executor, ufless there is something jn the transaction which shews the 
contrary; and further, that the contrary is not made out merely from the 
circumstance -that the conveyance or mortgage ‘does not purport to ebe exe- 
cuted by him in that capacity.” 
This case shows that when am executor deals with æ property of 
the éstate, it must be presumed ‘that He was acting in that’ capa- 
city» notwithstanding that this ‘fact does not appear on the face’ 
of the document. In Colyer-v. Finch (2), Lord Cranworth 
observed thus : TAI gagi > i i 
“It does not matter that the mortgage to Mr. Finch Twas not made 
2vowedly+that is, on the face of.it—for athe purpose of raising ‘money to 
pay debts; that ks not at all necessary, far could he be affected, unless it. 
was apparent on the face of it that it was nol, and could not have been, 
so, intended. I very much incline to think that when a party, tht, devisee, 
of real “estate, charged With the payment. of. debts, sella, the purchaser has 
no need to inquire al all whether the money “is applied jn payment’ ‘of debts, 
or even whether it is a sale for the purpose of enabling debts‘ to be van 


These observations apply to the facts of the present case, 
although I have given a finding that the mortgage was madee 
expressly for the purpose of KAÉ money for the beffefit of the 
estate. 


I may mention why aha in what circumstances this tence 
has been raised. It was ansill-advised act of the plaintiff that. 
suggested this false defence. Previous to thé suit transaction,ethe 
Ist defendant in his personal capacity had borrowed fratn the 
plaintiff Rs. 3,000 on the mortgage of his own house- No. 39, 
Arundale Street. That house, the plaintif believed. was worth 
more than the amount due to him. In this belief he filed a suit 
on the promissory notes’ mentioned above, against the Ist de- 
fendant personally without making any mention „Of the equitable , 
mortgage in question, and, having obtained a personal decree, he 
went on to attach the Ist defendant’s equity of redemption-in 39 
Arundale Street. Next he filed a suit om the mortgage of that 
property. . In the course of that litigation the plaintiff mention-- 
ed the reason for adopting this strange course. He said that he 
was advised by some solicitor that the suit mortgage’waf invaffd 
as it was created only by one of the two executors and that his 
remedy was to proceed against the 1st defendant personally, as, 
on the face of the promis¥ory notes, he made himself personally 
liable. Having found that he wa% unable to realise his monies 
by the course he adopted (39, Arundale Street, did not fetch the 
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fount “expected), the s laintiff has now the present suit 
under the power given im under Orde 34, Ryle 14, Code 
of Civil Procedure. This &ircumstance has led the defend- 


ants to, put forward the plea that the mortgage was never 
created. 


I pass a mortgage decree far Rs. 7,255-8-5, with in- 
terest on Rs. 3,900 at 12 per cent. per annum from the date of 
the plaint to the date fixed for sale and with further interest on 
the aggregate amount at 6 per cent. thereafter. Time for re- 
demption is one month. The*defendants shall pay personally 
the costs of thé suit, 75 7 t 
“\ On behalf of the 2nd defendant, I was asked to adjourn the 
case. on the ground that some of his witnesses had not come. 
This is 4 most frivolous application. The ex parte decree against 
the 2nd defendant was set aside by consent.of the plaintiff and 
one of the conditions, on which the order was made in his favour, 
was, that the casé was to be peremptorily taken up yesterday. 
It’ was done and the hearing was prolonged till to-day, and I 
Have not the slightest doubt that the adjournment is asked for 
To gain tipe. No subpoenas have been taken out for these 
witnesses and it is impossible to accede to this request. 

Ip the course of the trial, the 1sy defendant impressed me 
as such a lidr that I intended at the time to take proceedings 
against him under the Criminal Procedure Code at least in re- 
gard tp one palpably false statement; but, on reflection, I have 
decided not to take any such action. 

Asp Sie Veer s Suit decreed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 





: PRESENT :— MR. Justice BEASLEY AND Mr. JUSTICE 
e 
ANANTHAKRISHNA ATYAR. 


Pattathil Sankunni. Mannadiar ... Appelant® (Deft.) 


v. 
Pattathil Krishna Mannadiar _.. Respondent (Platntiff). 


wM alahpr Lgw—Taorwad—Karnavan—Decree removing, and appointing the 
Senior anandravan ond a junior member to be co-managers of the tarwad— 
Member, next senior in age to the senior anandravan party to swit but noth- 


* ng stated about him either in pleadings or in decree—His right to karnavan- 


ship on death of, senior qnandraven—Right of junior member appomted co- 
manager by decree. ` “3° $ - A 
f The junior members of a Marumakkathayam tarwad instituted a suit for 
the Yemoval of the then karnavan-and the then senior anandravan of the 
=- ag, A. Nos ‘1780 and 1781 of 1925: “sih August? 1927. 
. 
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tarwad, on the ground fof their unfitne$s to minage the tarwad affairs. The cana 
piaint further’ prayed fpr the appointment as manager of the Ist plaintiff h MANDA 
that suit, who” would entitled to the management on the removal of the Krishna 
then karnavan and the then senior aßandravan, either solely or in con- Mannadiar. 
junction with K, the 3rd plaintiff in that suit, The 2nd plaintiff in thar allie} 
S, was senior to K, but nothing was alleged in that suit about him. The 
then senior anandravan died during the pendency of the suit. That suit 
resulted in a decree by which the then karnavan was removed from the 
management of the tarwad, and the Ist plaintiff and K, the 3rd plaintiff, 
therein were appointed to the management. 
Held, that that decree could not, on itg true construction, be taken to 
have adjudicated by necessary implipation againit S's right to be de jure 
karnavan of the tarwad on the death of the Ist plaintiff*in that suit; that 
S could not be deetted to have renounced his fights of karnavanship by 
reason of the fact that he had allowed his junior, K, to be a co-manager 
with the Ist plaintiff; and that, on the death of the Ist plaintiff, S, as the 
uext senior in age, hecame entitled to the karnavanship. > 
Under the Marumakkathayam Law, the moment the karnavan is-removed, 

the next senior in age becomes the de jwre manager and karnavan and steps 
into the position ipso facto without any sort of appdintment by the court. 
The 1st plaintiff owed “his title to the karnavanship not to his appointment 
by the decree in question but to the circumstance that the then karnavan had 
teen removed by that decree and that he, the Ist plaintiff, was the neb © 
senior in age. The only effect of that decree was to restrict, im the interests 
of the tarwad, the Ist plaintiffs powers of management by associating K. 
with him in management. It had not the effect of prejudicing the rights of 
S. much less of depriving him once for all of his Tights to be Karnavan 
when his turn should come. Fusther the restyjction imposed by the decree 
on the Ist plaintiffs powers of management by associating K with jm in 
management ceased to have operation on the death of the Ist plaintiff. 

Second Appeals against the decrees of the Court ef the Addi- 
tional Subordinate Judge of Calicut, in A. S. No. of 1925 
and A. S. No. 6 of 1925 (A. S. No. 368 of 1924 and A. S. 
No. 369 of 1924 on the file of thee» District Court of North 
Malabar) respectively, preferred against the decrees of the Court 
of the Additional District Munsif of Palghat łn O. S. No. 283° ° 
of 1923 and O. S. No. 284 of 1923, respectively. i , 

T. R. Ramachandra Aiyar and A Sivarama Menon for 
appellant. ; g 

K. P. M. Menon, P. GovindasMenon and Eachara Menon 
for respondent. fit e 

The judgment of the Court was delivered by ra 


Ananthakrishna Aiyar, J. :—The question that -arises for Anantha- 


decision in these cases 1s which,of the (Wo, plaintiff or the de- Eaei, 
fendant, is entitled to the management of the Tarwad known 
as Kothukkotte in Kannadi Amsom_and Desom, and as Ratta- . 
thil in Mathoor Amsom apd Desom of the Palghat Taluk. .The 
court, of first ifstance decided the question in favour of the è 

. eo e 
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sen gefendant, whereas thé lower appellate? cope has decided the 
eres point in favour of the plaintiff. The d endanty accordingly 
Krishna has preferred these second appeals. To appreciate properly 


Marnudiar. TE e a Sa ; 
PN the point in dispute, it is necessary to mention that in 1904 
Anantha: the Karnavan of the Tarwad was Parakunni Mannadiar and 


Alyar,J. the next senior Anandravan was Gopala Mannadiar. Original 
Suit No. 11 of 1904 was institufed by 18 junior members of 
. the Tarwad against Parakunni Mannadiar as the Ist defendant 
and Gopala Mannadiar as the 2nd defendant for the removal of 
Karnavan Parakunni Mafinadiar, ande also for the. removal of 
the -senior Anandravan Gopala Mannadar on the ground that 
both of them were unfit to manage the Tarwad affairs. The 
plaint proceeded to state tha? the Ist plaintiff thesein (Ravunni 
Mefnnadiar) would be the person who would be entitled to 
management ifs the defendants 1 and 2 were removed by the 
court, and there was a prayer that the ist plaintiff Revunni 
Mannadiar should be appointed as manager.. The plaint pro- 
ceeded further to state that.if for any reagon the court should 
feel inclined to associate any other member of the tarwad with 
eke Ist plaintiff in management, then the Ist plaintiff Ravunni 
Mannadiar® should be appointed manager # conjunction with 
the third plaintiff. It must be mentioned that there was a 
seconé plaintiff in that case Sankurfni Mannadiar who was 
senior to the third plaintiff KrishnasMannadiar but nothing was 
alleged in the proceedings in Suit No. 11 of 1994 about the 2nd 
plaintiff Sankunni Mannadiar. Issues were then framed about 
the removal of the 1st-defendant and also about the removal of 
the secord defendant in that suit. The seventh issue then 
tramed ran as follows :— 


“Whether the plaintiffs f and 3 are unfit to be appointed managers?” 


a. The result gf that litigation was that the first defendant 
K Paiakunni Mannadiar was removed from managêmênt, and the 
second defendant Gopala Mannadiar baving died during the 
pendency of the suit, noquestion arose about his removal. Having 
found that there was no reason for not granting the prayer in 
ae eae oe T egarding the mahagement of the tarwad affairs by. 

st plaintiff in conjunction with the 3rd plaintiff, the court 
passed a decree to the following effect : 


“(1)-That the 1st defendant be removeg from management of the 

° tarwad of the plaintiff and defendants. (2) That the Ist and 3rd plaintiffs 
be appointed to the management.” ° ° e 

: Now the Ist and 3rd plaintiffs in that suit continued to 

matage the properties of the tarwag till the 30th October, 

e 1923,. when, the Ist plaintiff in the prior. suit Rayunni Manna . 
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diar died. The.3td plaintiff i in that Suit Krishna Mannadiar Senknost 
has institutgd O. $. Nos. 283 and 284 of 1923, out of whi ns. 
the present second appeals have arisen for a declaration that ribeye 


he is, in the circumstances that now exist, entitled to manage 
the affairs of the tarwad and for collection of rent “due by  Anañtha- 
the defendant to the tarw The defendant to the present Alyar, J. 
suit Sankunni Mannadiar (Who was the 2nd plaintiff in Suit 

No. 11 of 1904) ‘contends that as the admitted seniormost ° 
male member of the tarwad at present (excluding of course 

Parakunni Mannadiar, the karmavan® who was removed by vir- 

tue of the decree in the prior suit), he is in lawe entitled as the 

present de jure Rarnavan to manage the tarwad affairs. The 

main contehtion-of the plaintiff fn the present suits, Krishna 
Mannadiar, is that under the terms of the decree in” Suit 

No. 11 of 1904 he and Ravunni Mannadiar were 2ppointe? 
co-managers and that on the death of Ravunni Mannadiar he 

18 entitled to the sole management. He further contends that 

Sankunni Mannadmr should be taken to have been removed 

from management since his claims were not recognised and 

since his junior, the present plaintiff, wgs appointed as manag ° 

er. As already remarked, the court of first inst&nce upheld 

the defendant’s contention, while the learned Subordinate 

Judge has upheld the cdhtention of the plaintiff, rey 


- Now before consideririg the effect, of the decree in Suit 
No. 11 of 1904, it is better-to state that¢he right to the maflage- 

ment of the tarwad affairs in the case of a Maruniakkathayam 

tarwad devolves on the seniormost male member aceprding to 
Marumakkathayam Law. When a karnavan is removed, it is 

now admitted and there are decisiong expressly supporting the 

position that there is no necessity for the court to appoint the 

Text in point of age as manager. When a kargavan is removed e ° 

the next senior in age becomes the de jure manager and karna- . 
van and steps into the position ipso facto without any sort of 
appointment by the Court. [Nemanna Mudre v. Achmu Heng- 

su (1) per Krishnan, J. and Chindan Nambiar v, Kuni Raman 
Nambtar (2).] No doubt in some decrees passed by courts gne 

finds occasionally. Statements to the effect that the previous kar- S 
navan is removed and the next senior is appointed as. karnavan, 

and manager. But as Already remarked it is unnecessary to 

appoint the next senior ‘to enable him to exercise the rights of . 
the karsavan which he is under Marumakkathayam Law entitled 


— 








1. (1919) IL R43 M J? at 323 
2. (1918) LLOR 4 M 577 at 38) ; H M L, J 400 (F B).- are aie 


Sankunni 
Mannadiar 


v 
Kiisbna 


Mannaciar. 


Anantoa- 
kri-hna 
Alyar, J. 


686 THE MADRAS LAW JOURNAL REPORTS. - , [VOL. 


KI the momerft the previous an is removed. 
ttention has been drawn to this point becauge a majgr portion of 
the arguments of the learned Ceunsel who appeared for the plain- 
tiff-respondent in these cases were directed towards laying em- 
phasis On the fact that the decree in Suit No. 11 of 1904 states 
that plaintiffs 1 and 3 in that suit were appointed to the manage- 
ment. If no appointment ral necessary in law to enable 
the next in seniority to become the manager, the question arises 
as to what exactly is the construction to be placed on the terms 
of the decree, that was paSsed in SuiteNo. 11 of 1904 It las 
been held thateit is legitimate to refer to the pleadings in a case 
in order to construe the decree that has been passed ir, the suit, 
more especially when the wbrdings of the decreg are not very 
clear. Now referring to the plaint in Suit No. 11 of 1904 it 
is stated? there e 
“After the removal of defendants 1 and 2 þlaintiffs are willing to 
heve the Ist plaintiff, alone appointed as manager of the tarwad or the Ist 
plaintiff in conjunction with the 3rd plaintiff therein.” 
Absolutely nothing was stated against the 2nd plaintiff in that 
e giit who is the defendant in the present suit. When we exa- 
mine the proceedings ih the prior suits, we think it is clear that 
the question before the court then were (1) consideration of 
the removal of defendants 1 and 2 ig that suit, and (2) con- 
sideration of*the question whether the ist plaintiff Ravunni 
Mannadiar should bẹ dllowed to manage the affairs soiely as 
he Woyld be entitled te it under the Malabar Law, tuless the 
court thought it proper to impose any restrictions on his power 
of management, or whether any other person should be asso- 
ciated with the first plaintiff in the tarwad management. The 
defendant§ having “been removed (the Ist defendant by court. 
the 2nd defendant by his death during the course of the suit) 
the question thag was subsequently decided by court was that 
the interest of the tarwad required that the de jure karnavan. 
the first plaintiff Ravunni Mannadiar, should be restricted in 
his powers of manageffent by having the 3rd plaintiff associat: 
cd in his powers with him in management. Absolmely no 
qugstion, of removing the first plaintiff having arisen in that 
suit, there could not be any question of removing ‘ne 2nd 
plaintif therein. The question of associating another mem- 
ber with the Ist plaintiff in his managenjent was only with a view 
to restrict 1st plaintiff's rights, not to prejudice the next mem- 
ber’s rights) much less to deprive once for all the next jtunior of 
his eights as karnavan when his turn should come. .., His there- 
fore impossible to uphold the contenfion of the learned Counsel 
fof the respondent to the question of the énd plaintiff's right to 
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bê the kamavan sv§s decided against hêm in that suit by necey —_Sankunal 
sary implication. vanship is a very valued right among 2 
members of a Marumakkathayam Tarwad, and as already re Krista 
marked the seniormost male member is entitled to be the de jure 

karnavan with rights of management. The only means by Ananta 
which such Tights of paged wet could be lost to the senior- Alyar, J. 
most members are (1) by removal by decree of court (2) renn- 


ciation by act of party and (3) by death. The learned counsel for ° 

the respondent at one stage of his argument contended that in this 

case it must be taken that the seconfl defendant renounced his 

rigbts of karnavanship since he allowed his jumior to be co- 

manager with the*lst plaintiff; at another stage he urged that on 

a proper construction of the decree fn Suit No. 11 of 1904 it must 

be taken that the court has adjudicated by necessary implication 

against his rights of karnavanship. We are wnable fo accept 

either of these contentions. In the absence of specific allegations 

against the 2nd plaintiff and in the absence of any issue relating 

to him, it is rather difficult to hold that the court adjudicated 

upon his rights in any way. On the other hand, the natural thing 

that is likely to have happened and which we find to be what rea ° 

ly happened in Suit No. 11 of 1904 was that the Pst plaintiff, 

who was to be the de jure karnavan after the Ist and 2nd de- 

fendants were removed, Snstead of insisting on his rights to be 

the sole manager agreed to have his rights of management cur- 

tailed to some extent by associating the 3rd plaintiff with him in 

management. The effect of this was that the Ist plaintiff s 

rights as karnavan were restricted, not that the nektekarnavan's 

rights were in any way affected much less adjudicate? against. 

On the death of the Ist plaintiff, these ‘restrictions 2 tpso facto 

ceased to have any operation, and the next karnavan is in no 

way affected by them. This is the view that has been taken by 

the District Munsif in these cases, and we art of opinion that” z 

hé is right. The learned Subordinate Judge at one portion of j 

his judgment states that the decree shoujd be construed accord- : 

ing to its literal terms. If he means to lay down that one is 

not entitled to look into the pleadings to find out what was real- 

iy-meant by the decree we should point out that he was wreag. 

It was not disputed before us that a decree, especially if it is ° 

ambiguous, should be construed in the light of the judgment 

that led to it. It is a matter of frequentyoccurrence in Malabar 

that members of a tarwad agreh by means of karars to have "e 

the rigħts of the existing karnavan restricted in certain parti- 

culars either by compelling him to associate some other jtfnior 

with him in the, management of the tarwad properties, or by 

puttistg other restrictions on his power, It has “been unigagnily 
8 . . 


Sankgant 
Mepn nadlar 


Krishna 
Mannadiar, 
Anantha 
krishna 
Alyar, J. 
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kan in this court that te effect of such éar$rs is only to limit 
e powers of. the particular karnavan congerned, and persons 
who were only junior membersat.the time would nòt be bound 
by such restrictions when they become in their turn karnavans 
of the farwad, unless by themselves being parties to the karar 
they have expressed themselves to be bound by such provisi 
even when they become karnavand We need refer only to a 
two cases that were referred to in the argument, namely, Cheria 
Pangi Achan v. Unnalachan (3) and Narayanan Moosad’y. 
Narayanan Moosad (4). As remarked by Sadasiva Aiyar, J. : 

“the whole èf the family karar in my opinion falls to the ground on 
the death of the de jure karnavan who consented tosbe bound by it (or 
by his removal by decree of court) as the next de swre karnavan is nol 
boung» by the restrictions imposed by the karar on his predecessor, except 
perhaps where he himself has agreed in that karar to be bound by 1 those 
restrictions whenever hé succeeded to the karnavasthanam”. 


See also Chindan Nambiar v. Kunhi Raman Nambiar (2). 
The same principle would, we think, apply to the cases where res- 
trictions are imposed by decree of court on a person who was the 
edg jure karnavan on the date of the decree. Such restrictions 
would prine facie cease t^ have operation on the death of the 
particular karnavan concerned, unless there be something specific 
in, or necessarily implied by, the decrég to the contrary. Further 
it is a well-recognised principle of law that if the wordings of a 
decree be ambiguous, stich construction should be put on the 
same as would make thé decree in accordance with law and that 
when a decree is silent on a point, it could be supplemented by 
the law applicable to the case. Ultamram v. Kishordas (5), 
Amolak Ram v. Lachwi Narain (6), Maharaja of Bharatpur v 
‘Rani Kanno Dei (7). As Sir John Edge, C. J., and Blair, J., 
say in Amolak Ram v. Lachmi Narain (6) : 
ns “In construing a decree the terms of which are ambiguous such 
construction must, if possible, he adopted as will make the decree in 
accordance with law’. . + 
Their Lordships of the Privy Council while overruling 
the decision of the Allahabad High Court on some other 
poiat expressed their approval of the above principle and speci- 
fically say as follows : 
e “Their Lordships agree that all ambiguous documents should be constru- 
ed rather to accord with law than to make them conflict with it.” [Maharaja 


+ 





2. (1918) IL R41 M 577 at 581 : 34 M L J 400 (F B). 9 

39 - (1916) -322 ML J 323. 4. (1927) M WN 553. 

5. . (189) I L R 24 B 149. 6. (4896) ILR 19 A 174 at 179. 
y, (1900) LRBIAI ILR Z A 18) a WO (PC). | 
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r -* Se awaki G@ ok 
uf. Bharatpur V. R Kiang, Bei (¥).] Pagsons, J., in Uttamram v.  Sankunnl 
Kishoredas (5) statêg hatu “< ~ f 4. “Mannadlar 
r. 


“The detree may” be cupplemented by the law on a point upon which 
it is silent, but we cannot introduce into it a provision which would be Mannadiar. 


contrary to the law and stra vires on the part of the court pronouncing it”. Anantha- 
@ 
Further as observed:by the Privy Council in Hari Baksh v. Alar 9. 
Babu Lal (8). | 


“To understand and apply a decision of the board or of any court, 

it iẹ necessary to see what were the facts of the case in which the decision 
was given and what was the point which had to be decided.” 
On a proper construetion df the terms of the decree 
in Suit No. 11 of 1904, we are inclined to shold that the 
3rd plaintiff in that suit (the present plaintiff before us) was 
only appointed to associate himself with the then de jure karna- 
van Ravunni Mannadiar the then Ist plaintiff and the 3rd plain- 
tiffs appointment „ipso facto ceased the moment Ravunni 
Mannadiar died. We are strengthened in our conclusion. by 
reference to the judgment is Spit No. 11 of*1904, and having 
regard to the principle applicable to the case and the rights of 
the members of a Marumakkathyam tarwad we have no hesita- 
tion in holding that the person at present entitled to the manage- 
ment of the tarwad in question is Sankunni Manfadiar (the 
appellant in these second appeals and defendant in these suits) 
and not Krishna Mannadiar the plaintiff respondent. It*there- 
fore follows that the second appeals should be allowed and the 
District Munsif’s decision restored. Ip the circumstances we 
direct that all the costs of the parties in both the cases, both 
here and in the courts below, be paid from the tarwad funds. 

A. S. V. e Appeals allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicatufe at Allahabad.] ° ° 
PRESENT :—Lorp SHAW, LORD CARSON AND SIR LANCE- 





LOT SANDERSON. 6 
Musammat Bhagwati alias Bhagwan Dei g i 
and another G Appellants* (Plifs.) 
v, . e cd 
Banarsi Das and others ... Respondents (Defts.) i 
Transfer of Property Act (IV of 1882), S. 55, clause 1 (g)—Seller's® P.C. 
obligation to discharge all Mcumbrances existingeon property—Contract to a . 
«Pp, C Appeal No. 91 of 1926. 23rd January, 1928. Bhagwat 
5. (1899) I L R 24 B 149, at p. 153. A Hise pie 
7. (190) LRRIA3I5;ILRZ A181 (P C). 
8. | (1924) I LeR 5 Lah. Wa, at p. 102. , , 
R—8/. . .. 5 
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P. C. a contrary—W hat amount to—Sale deed—Consirad 
ar —Vendee—Mortgage on roperty sold which v 
"Bhagwati charge—Discharge by vendec of—Recovery of 
Right of. ° b l 
Property, which was in fact subject to more mortgages than one, was 
sold asebeing subject only to one mortgage in favour of one P. The deed 
of sale expressly stated that, apart from P’s mortgage, “the property is up 
to this date free from all rights of tragsfer by sale, mortgage,” etc. The 
last portion of the sale deed provided that “If, God forbid, any person comes 

e forward as partner or co-sharer and brings a claim, or if an ercumbrapncer, 
etc, is found in respect of the whole, or, part of the property sold, and as 
a result of his claim the propefty pass out of the possession of the vendees,” 
then the vendor should have certain Sbligations, and that was exclusive of 
ull other rights on the part of the vendee. 

Held, on a construction of the sale deed, that there was no contract in 
it ercluding the statutory obligation that the seller is bount to discharge all 
incfimbrances on the property existing at the time of the sale. 

The gortion gf the sale deed, which states what is to ensue in the event 
of the vendees being put out of possession, may be “an additional safeguard, 
and may have been a thing suggested by the parties to cover contingencies 
which were not yet wholly foreseen, but it does not contradict or restrict the 
wider language of the contract of sale or narrow or wipe out the obliga- 
tions under the statute. 

“e Held, further that a payment made by the vendee to satisfy a decree 
obtained on “foot of a mortgage not mentioned in the sale deed was a pay- 
ment made under compulsion, and that the vendee was, under S. 69 of the 
Contragt Act, entitled to recover the amount @aid from the vendor. 

Appeal (No. 91 of 1926) from a judgment and decree of 
the High Court, Alahabad (Mukerji and Dalal, JJ. ), dated 
the*8th April, 1924, feversing a decree of the Court of the 
Subordinate Judge of Aligarh, dated the 16th June, 1921. 

The facts of the case appear sufficiently from the judgment 
of the High Court reported in Ram Chander v. Bhagwati (1). 

Dube for appellants. 

Hyam for respondents. 

Their Lordships’ judgment was delivered by 

Lorp SHAW :—This is an appeal from a decree of the High 

~ Court of Judicature at, Allahabad which reversed a judgment and 
decree of the Subordiflate Judge of Aligarh. 

The question is a short and simple one. It arises under 

S..55 of the Transfer of Property Act, clause 1, sub-section 
: (9), and the bearing thereon of the terms of a particular con- 
eiract of sale. 

The parties were vendor and vengee of a certain piece of 
as immovable property. “5. 55 is expressed in terms of a very 
absolute and clear character. It provides, the irrelevént parts 
of the section being omitted. that in the absence of “a contract 

Se pease Say ee Oye E Ses Sg a aan kaja 


ontract Act, S 69 
was bound fo dis- | 





Banarsi Das. 


Loid Shaw 


, a 1. (1924) 2 A LÌ 57%. 6 
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to the contrary,” th buyer and the seller of immovable property PC 
are subject ¢o liabillties and have rights, in the enumeration of | Masammat 
ihe elementary proposition that the seller is bound to discharge Bhagwati 
all incumbrances then existing on the property. It is said, how- Banarsi Des. 
ever, that this statutory obligation was negatived in the parti- 
cular circumstances of this gase by reason of the terms of the 
contract of sale. 


"The fact is that there had been more than one mortgage 

existing on the property prior tọ the transaction of sale. But 
the language of the deed of sale recognises only one of those 
mortgages and makes no mention of the others. “The said pro- 
perty” (says the sale deed) “is mortgaged to Parshadi Lal, son 
of Tika Ram...under a mortgage deed for Rs. 4,000.” Quoad 
nlira this deed is an absolute and unreserved disposal by sale 
of the property, unencumbered and free from mortgage. The 
language of the deed of sale is that, apart from the Parshadi 
Lal mortgage, “the property is up to this date free from all 
rights of transfer by sale, mortgage,” etc. There is an absolute 
declaration by the vendor to the vendee that he is buying the pre e 
perty free from all mortgages and covenants, except he one that 
has just been named. 

It may reasonably be asked : Up to that point is there any 
“contract to the contrary” of the terms of the statute ? There 
is none. é , 

But it is said that “If, God forbid? any person comes’ for- 
ward as partner or co-sharer and brings a claim, or if, an encum- 
brance, etc., is found in respect of the whole, or part af the pro- 
perty sold, and as a result of his claim tHe property out of 
the possession of the vendees,” then the vendor shall have certain 
obligations, and that is exclusive of all other rights on the part of 
the vendee. ° ° e 

It is sufficient in their Lordships’ opinion to point out that 
no such event ever happened. The property did not pass out of 
the possession of the vendee. The vendee stuck to his property, 
but he was forced in a court of law to answer the rights of the 
mortgage holder, and to meet another mortgageeOfe a asery 
considerable amount. Certain legal proceedings were taker, 4 
and a decree of the High Court was granted putting if execue 
tion this other mortgage and the vendees, dhat is to say, the pre- 
sent appellants, were compelled tp pay the sum of Iis. 13,204. o 
In their Lordships’ opinion that sum was paid under compul- 
sion, and, secondly, it was undoubtedly a payment for Which 
they were, and are, entitled to be recouped from the vendor of 
the property for a payment so made. , j Sa 

td 


Lord Shaw. 


P.C. 


Musammat 
Bhagwati 


v. 
Banari Das. 


Lord Shaw. 
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e 
P.C. 
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e e 

J It is of no use reciting the law to thik “effect .: the law is 
plain. Under S. 69 of the Contract Act#it is ckar this was 
payment of money which another was bound to pay by law and, 
therefare, the person who paid it is entitled to be re-imbursed 
by the other party. | i 

With regard to the last porfion of the sale deed, which 
states what is to ensue in the event of the vendecs being put 
out of possession, it may, of course, be an additional safeguard, - 
it may have been a thing suggested by the parties to cover con- 
tingencies which were not yet wholly® foreseen, but that it con- 
tradicts or restricts the wider language of the contract cf sale or 
that it either narrows or wipes out the obligations under tne 
statute cannot be maintained. : ; - 

On those grounds their Lordships see no reason for up- 
holding the jutigment under appeal, and they think that the 
Subordinate Judge was right and his judgment should he res- 
tored and that the appellants should be awarded costs from the 
date of that judgment, including the costs of this appeal. Their 
Lordships will humbly advise His Majesty accordingly. 

Solicikor for appellants : H. S. L. Polak. 

Solicitors for respondents : Barrow, Rogers and Nevill. 

K. J. R; - | Appeal allowed. 





. PRIVY COUNCIL. - 
[On appeal from the “High Court of Judicature at Lahore. | 
Present -—Lorp SHaw, Lorp CARSON AND Sir LANCE- 
LOT SANDERSON. E : 
Musammat Hussain Bibi, ... Appellani* (Deferdanr) 


v. 
e Sayad Nur Husgain Shah and others ... Respondents (Plifs.) 


Trusi—Trustee—Removal from office of—Grounds—Aszsertion of his 
own tiile to trusi properly—Mismanagement of trust—Misappropria- 
non of irust funds—Pridy Council—A ppeal—New powt—Permissibild y— 
Trust—Denial of existence and of public character of —Extstence of trust 
and of its public character admitigd in courts helow—Religious Endotomenis 
Ag (XX, of 4863), S. 14, 

The law of India insists upon honest administration and management 
ot a wakf or religious institution and upon conformity to, and not defiance 
of, the trusts for which such an institution is established, and a breach of 
those obligations 1s a greund for removal frém office. 

The setting up by a trustee of title to various portions, if not to the 
whole, of the trust property as his own personal estate may not of itself 
be a° sufficient ground for removal of the trustee from office in a case in 
which there has been a mistaken impression as to right but no mismanage- 


tP. C. Appeal No. 22,0f 1926, 21st February, 1988, 
. . e 


~ 
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ment of the trust. S 
special proof. ` 
Where the trustee had not merely set up his own title to the trust ` 

property, but had alienated various portions thereof, asserting in the sale 
deeds granted by him that the property was his own, and had besides neglect- 
ed every one of the duties imposed on him as trustee and misappropriat- 
ed the income of the trust property, Held that the High Court was justified 
in having removed him from his "office. Raja Peary Mohan Mukerji v. 
Manohar Mukerji, (1921) L R 48 I A 258 : IL R48 C 1019 : 41 MLJ 
68 (P C), Srintvasa Choriar v. Evlappa Mudaliar, (1922) L R 49 I A 237 : 
ILR 45 M 565 :43ML J 536 (P C}, and Vatdyanatha Atyar v. Swami- 
natha Aiyar, (1924) L R 51 1 Å 2 «Il LR47 M 884 :47 ML J 361 (PO), 
followed. A 

Where, in a suif for the removal rom cfħce of a gaddi nashin or 
trustee of a wakf, the trustee conducted his case in the courts below on 
the footing that a wakf existed and thaf it was a public twakf, held? that 
he could not, for the first time in his appeal to the Privy Councilebe allow- 
ed to raise the defence that there was no wakf at all, or, that, if a wakf 
existed at all, it was not public but private. 


Appeal (No. 22 of 1926) from a judgment and decree 
of the High Court, Lahore (Martineau and Moti Sagar, JJ.). 


e 
t case would be a®unique case requiring very 


dated the 16th April, 1924, reversing a judgment and decry o 


of the District Judge of Lahore, dated the 3rd January, 1923. 
The material facts of the case are set out in their Lord- 
ships’ judgment, and alsa in the report of the case in the, Court 
below ;see Nur Hussain Shaw v. Musammai Hassan Bibi (1). 
Abdul Majid for appellant. e 
Dube for respondents. R ° 


~Their Lordships’ judgment was delivered by 


Lorp SHAw.—This is an appeal from the judgfhent and 
decree of the High*Court of Judicature at Lahore, dated April 
16th, 1924, reversing a judgment arid decree of the District 
Judge, dated January 3rd, 1923. 5 

The appeal arises out of a suit brought”by the plaintiffs 
under S. 14 of the Religious Endowments Act (XX of 1663) 
in respect of a religious institution at@Lahore known as the 
Takia Rasul Shahian. 

Under that section “any person or persons interested in 
any mosque, temple or religious establishment of ir? the per- 
formance of the worship or of the service thereof or the trust 
relating thereto may...sue..... the trustee, manager or super? 
intendent... for any misfeasance, breackwof trust or neglect of 
duty. .e. and the Civil Court may direct” specific performance, 
damages, etc., “and may also direct the removal of such trystee, 
manager, stiperintendent or member of the Committee.” 


° 1. (1924) 89 I C429. ° 


P: C. 
Musammat 
Hossain 
Bibi 


v. 
Sayad Nur 
Haossain 
Shab. 


Lord Shaw. 
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E. The case has been fought out in the lotirts below on the 
Mosammat EN that a wakf existed, of which the appellant Hussain 
Hussain Bibi 


> Bibi was gaddi nashin and tfustee—with, of course, the res- 
Sayad Nur ponsibilities which attach to such a position. The judgment 
Basela of the District Judge narrates that Hussain Bibi has been judi- 
= cially held to be the de facto trugtee or gaddi nashin of this 
Lord Shew: particular institution, and he proceeds to deal with the case upon 

° that footing. ° 

From the High Court judgment it is only necessary to cite 
this, namely, that “ the ‘defendant repudiated the allegations 
made by the plaintiffs in their plaint [that js, acts of misfea- 
sance, etc'] and contended that she had been duly appointed a 
gaddi nashin and had properly managed the Institution.” 

” In these circumstances, the Board heard with astonishment 
the first*and futmdamental proposition of the learned counsel for 
the appellant to the effect that the question was whether there 
was a wakf at all? The courts below had not heard this auda- 
cious proposition and had disposed of the case in foro conten- 
tioso on the main subject of dispute, vts., whether there had been 
Sich maladministration of the wakf by the appellant as gaddi 
nashin as warranted her being removed from office. 

It seems perfectly plain, not only from the facts in this 
case, but front the records of previoùs litigation, that the wakf 
existed and tbat she waf gaddi nashin thereof; but it is unneces- 
saryeto go into that topic, for it would not be in accordance 
with the practice of the Board to permit litigation to be so 
conducted ? 

“It {$ not in accorlance with justice to the parties that after an 
appeal has been made to the Privy Council they should for the first time 
learn what the true nature of*the case to be made against them is, nor is 
such a course fair to the Colorial Courts, whose judgments would thus be 

r eattacked upon remasks* which they had not had an opportunity of con- 
2 sidering”. 

R [White v. Vicioria Lymber & Manufacturing Co., Ltd. (2)] 

The same observafion applies to a further proposition at- 

tempted by the learned counsel to the effect that, if this was a 

wakf, it was, not public, buf private. That was not the posi- 

. tion maintained in the courts below, and no such distinction of 

ghat kind was attempted nor was any bar set up to the ambit of 
responsibility of the gadds nashin on any such ground. 

A The facts of this tase are wot such g quality that the slight- 

est sketch thereof seems sufficient to justify the High odi in 





“The word “remarks” is apparently a slip for “grounds”; see Lord 
Shaw’s judgment i in (1910) A. C. 613 line MI—K. J. Ry 
? e2. LR (1910) AC 606. S 
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having removed wd lady from bffice. eThat Court finds that BEG 
she has been bringing the income of the trust property to her» Musammat 
own private fise. AS to conserving the property, the High Court mesan Bibi 
believes one witness to the effect that the defendant and her Sayad Nur 
father have even removed the tomb of a previous incumbent of Hameln 

the shrine ami have been tying a she-buffalo on that place. anak 





As to the building, the shrine and hostel have become dilapi- 
dated: the income has been spent for the appellant’s own per- 
sonal uses, and there has been steady misappropriation. It is 
unnecessary to enter at length into the cases of neglect, etc., in 
detail One of the purposes for which the wakf was instituted 
was to make provision for fakirs and dervishes, and to arrange 
for their oi Ae and comfort in a hostel; to perform certain 
services at the shrine; and, in short, to look after and maintain 
the mosgue as a structure and as a place of worship with an 
tam to lead the prayers. Every one of these duties has been 
neglected. z ° 

Without further discussing the details of this neglect, their 
Lordships may now refer to ihe two principal elements of the ° 
case—which appeared to them by themselves to jusfify the re- 
moval of the lady from office. She has been persistently set- 
ting up a title to various portions, if not to theewhole, bf the 
property as her own personal estate. This of itself might not 
be sufficient; that is to say, i is ee figure a case in which 
the property has been carefully and judiciously managed while 
the trustee had the impression that the property wasehis or her 
cwn. That would be a case of mistaken impression alto right, 
but no mismanagement of the subject of the trust, a unique 
case which would require very special proof. But the present 
case is entirely different, because the appellant has not merely 
set up her.own title to the property, but she Has alienated vari-” ° 
ous portions thereof, asserting in the sale deeds granted by her 
that the property was her own. Thege various transactions 
are narrated in the judgment of the High Court. There seem, 
therefore, all the elements cf disqualification to be present. The 
case when it has reached this stage is beyond further argureent. 
It falls within the ordinary principles of the insistence by the d 
law of India upon honest administration and managemênt of æ 
wakf or religious instifution and upon œnformity to, and not 
defiance of, the trusts fer which’such an institution is establish- ° 
ed. A breach of those obligations is a ground for removal 
from office. In recent years this Board has reiterated fhose 
principles, and seference may be made to Raja Peary Mahan 
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oes Mukerji v. Monohar Mukerj? (3), Srigtupsg Chariar v. Eva- 
Musammat ‘lappa Mudaliar (4) and Vatdyanatha Aiyar v. “Swaminatha 
Hussain Bibi - 1. 6 
i v. Atyar (5). e 
Sayad Nor Their Lordships will humbly advise His Majesty that the 


itera appeaP should be disallowed with costs. 

Solicitors for appellant : Francis and Harke? 

Solicitors for respondents:C Aipman, Walker and Shephard. 
. K. J.R. Appeal dismissed. 





Lord Shaw. 


— 


PRIVY COUNCIL. 
[On appeal ftom the High Court of Judicature at Rangoon. | 
PRESENT :—LorD PHILLIMORE, Lorp BLANESBURGH AND 
| Mr, AMEER ALI. ° 
Jijibhoy, N. Surty ...  Appellant* (Plaintiff) 
v. ° $ 

T. S. Chettyar (a firm) ... Respondents (Defendants) . 

PC. Limitation Act UX of 1908), Article 151—Time allowed by—Esch- 
my sion from, of time taken up in obtaming copies of decree and judgment— 
Jijibhoy Right to—Copies not required by Rules of Court to be annexed to memo. 


N.S 

SY o af appeal—Effeci—S. 12 of Limitation Aci—Applicability to O S. Appeals 
T. S. — Provision For exclusion under section—Strictness in application of—Neces- 
Chettyar: sity— Requisite” in section—Merming of—Review—Point not taken at ori- 


ginal hearing—Ratring of, in review—P ermisibiltiy—a ppellaant successful 
—Costs awarded to—Review petition unnecessary to court below—Payment 
by appellant of—Order fors . i 
$n reckoning the ptrigd of 20 days allowed by Article 151 of the 
Limitatfon Act, the appellant is, under S. 12 thereof, entitled to an exclu- 
sion of the time during which he was procuring a copy of the decree and 
a copy ofethe judgment, though by the rules of the court such copies are 
not required to be annextd to the memorandum of appeal. 
S. 12 6f the Limitation Act makes no reference to the Code of 
Civil Procedure or to any other Act. It does not say why the time is to 
be excluded, but simply enacts it as a positive direction. 
s 4 The High Coutts opght to be strict in applying the provision of ex- 
7 clusion. The word “requisite” is a strong word; it may be regarded as 
` meaning something more ethan the word required. It means “properly 
required”, and it throws won the appellant the necessity of showing that 
no part of the delay beyond the prescribed period is due to his default. 
Quaere : Whether a party $ entitled, by a proceeding in review, to 
rais®a poMt nêt taken by him at the original hearing. 
ii Their Lordships directed the successful appellant, who had not taken 
dhe right point at the original hearing of the appeal to the High Court, 
and who thereby brought about an application for review, to pay the costs 


. of that application by waf of deducfon from the costs awarded to him. 


*P, C. Appeal No. 56 of 1927. 4th February, 1928. 
# (1921) LR481A 258 : ILR 48 C 1019 :41 M LJ 68 (PC). 
4. (1922) LR®IA 27 :1L R45 M 565 : 43 ML J 56 (PC). 
s $, (1924) L R 51I A 282 : IL R47 M 884 :47 ML J31 (PLC). 
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Case-law digs id . 

Judgment ôf the High Court reversed. . 

Appefl (No.*56 of 1927) by special leave from two de- 
crees made by the High Court of Rangoon on appeal in a suit 
which the appellant had instituted on the Original Side of that 
Court against the respondents. 

The Trial Judge (Mr$ Justice Rutledge) heard the suit on 
the merits and dismissed it on 8th January, 1925. The Appeal 
Court (Robinson, C. J., and Brown, J.) by a decree, dated the 
8th June, 1925, dismissed the.appellant’s appeal as not having 
been preferred within time dnd by another degree made on re- 
view and dated the 22nd February, 1926 (Rutledge, C. J., and 
Chari, J.), confirmed their prevtous decree. 

The only point in dispute in the appeal before the Privy 
Council was whether the Appeal Court in Ingia wese right in 
dismissing the appeal as out of time. 

The material facts of the case are set out in their Lord- 
ships’ judgments See also the report in the Court below, 
J. N. Surty v. T. S. Chetiyar Firm (1), where the judgments 
on the appeal and review are printed. °° 

Brown and Parikh for appellant. ` ° 

Loumdes, K. C., and Jardine for respondents. 

Their Lordships’ Judgment was delivered by . 

Loro PHILLIMORE.—-The appellant is plaintiff in a suit 
brought on the original side of the High Court of Rangoon 
which was dismissed on the 8th Jantary, 1925. On.the 28th 
April he presented to the appellate side of the Court a memo- 
randum of appeal against the decree. - 

The Judge before whom the app&al came for admission 
noted that the appeal appeared to be out of time’ and directed 
that this point should be argued as a preliminary question be- 
fore a bench of the High Court. Thereupon the appellant filed 
affidavits explaining the delay, and also a petition praying for 
an extension of time. The Court decxded that he was in delay, 
and that no sufficient reason had been shown for any indulgence 
and dismissed the appeal. = f 

Thereupon the appellant applied for a review of theadecree 
dismissing the appeal, and for the first time argued that under 
the provisions of the Indian Limitation Act, the tite during 
which he was procusing a copy of the decree and a copy of 
what, is called the judgment-%that is, the Judge’s reasons for 
the decree—was not to be reckoned as part of the period of 20 
days which was prescribed by Art. 151 for such appea®. 


° 1. (1929) IL R4R 26. : 


à R: 88 . > e 





Lord 
Phillimore. 


7 ; . 
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To this it was answered by the resppn f ts that this sec- 
tien applied only to cases where the. Code of ivil Procedure re- 
quired that the memorandum ci appeal shold be a@companied 
by copies of the judgment and decree, and that by the rules of 
the Hig Court of Rangocn, which could modify that Code, 
where the appeal presented was not from a decree insthe mofus- 
sil but from the original side of fhe same Court, the appeal 
could be presented without annexing the two documents, and 
that cessante ratione cessat lex, and, therefore, the period bf 
20 days was unqualified. è ,. 5 

It may perhaps be guestionefl whether the appellant, who 
had not taken this point when the matter first came to be argued, 
was entitled to raise it by a preceeding in review; byt leave was 
giver to him so to apply. The Court then heard his arguments, 
but decided in favour of Lhe respondents affirming its previous 
decision that the appeal was out of time. It*is from this deci- 
sion that the present appeal is brought. 

S. 12 of the Limitation Act provides +(imter alia) as 
follows : 
e. “(2) In computing the, period of limitation prescribed for an appeal, 
an application far leave to appeal and an applicaiion for a review of judgment, 


” the day on which the judgment complained of was pronounced, and the time 


requisite for obtaining a copy of the decree, sentgnce or order appealed from 
or sought to be revfewed, shall be excluded. 

“(3) Where a decree is*appealed froh or sought to be reviewed, the 
time requisite for obtaining’a gopy of the judgment on which it is founded 
shall* be excluded.” - - 

Under the Code of Civil Procedure, O. 41, R. 1 makes 
it necessary’ that the memorandum of appeal should be accom- 
panied by capies of the decree and judgment, and this is the 
general rule. S. 122, howev2r, gives power to the High Courts, 
established under the Indian High Courts Act, 1861, and the 
Chief Courts of the Punjab and Lower Burma, to annul, alter 
or add to the rules in the Code, and by the Government of India 
Act, 1915, this power ib extended to other High Courts. 
Several High and Chief Courts have exercised this power, and 
in particular this High Court tas made rules in the following 


terms=— ° > 
“Mempranda of appeal and applications for revision shall be accom- 
pated by certified copies of the following documents :— 
“(1) The decree or erder against which“an appeal or an applica- 
tion is made, . e 
*Thg word “also” is inadvertently omitted from their Lordships’ judg- 
nent. Sub-section 3 enacts that “the time...shall also be excluded”.— 
e 


K. J. Re 4 3 


` ' eN e 
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less the court dispenses therewith, and 


“(3 In appeals and applications from appellate decrees or orders 
the judgment of the court of first instance, unless the court dispenses there- 
with, © ` 


“Provhled that a memorandum of appeal against a decree or order 
of the High Court in the exeffise of its Original Civil Jurisdiction may 
be presented without a certified copy of the decree or formal order ac- 
cgmpanying it.” 

It is therefore not necessary Qn an appeal to the appellate 
side that the memorar'dum' ef appeal should have both docu- 
ments annexed to it. And if the only reason for excluding the 
time for procuring these documents was that they were neces- 
sary to the*presentation of the appeal, it might be said that the 
provisions of S. 12 could not have been meant togapply to 
such a case. ° ° 


Even so, however, there would be a difficulty in dealing 
with the grammatical construction of the words; but their 
Lordships, if they had found a consistent course of practice, 
would have been disposed io accept the construction put upon 
them by the High Court of Rangoon. When, however, the 
matter comes to be examined, it is found that there have been 
divergencies of opiniomin the several High Courts, and that the 
more prevalent opinion is not that which has been taken by the 
High Court of Rangoon. . 5 

In Haji Hassum Oomer v.° Nur Mahomed (2), 
Sir Lawrence Jenkins, C. J., and Batchelor, J., eld that in 
reckoning the time for presenting an appeal, the thme requir- 
ed for obtaining a copy of the judgment must be excluded, even 
though by the rules of the Court it was not necessary to obtain 
a copy of the judgment to file with the memorandum of appeal. 

In Kirpa Ram v. Rakhi (3), the Cqurt*held that S. 12 df 
the Limitation Act applied io appeals under S. 70 of the Pun- 
jab Courts Act under which the perigd for appealing was 90 
days, and that the time required for obtaining copies of the 
judgment and decree must he exeluded, though by the rules of 
the Court such copies were not required to be Snntxed o the 
memorandum in that particular class of appeal. ; 

In Kalipada v. Shekhor Basini (4), Sir Lancelot Sander- 
son, C. J., and Modkerjee, J., held that in a case where the 
periog of 90 days was prescribed for appealing, S. 12 of the 
Limitation Act excluded the period required for obtaiging a 


. 
“(2) The. jtdgotent on which such decree or order is founded un- 





2, (1904) IL R28 B 6%. 3. 534 P R 1907, 
. 4. (1916) 24CLJ235, ° . 


P.C, 
Jifibhoy 
N. Surty 
v. 


P,C. 
Jijibboy 
N. Surty 
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copy of the decree, even though the rules Sid Mot prescribe that 
a copy of the decree should be attached to the appligation. 

The point also arose, thogh indirectly, as a matter for 
consideration, in Wajid Ali Shah v. Nawal Kishore (5). In 
that case the argument began from the other end. Jt was con- 
tended for the respondent that it mpst be the rule that a copy 
of the decree should be annexed to the memorandum of appeal, | 
because the Limitation Act excluded the time for procuring 
that copy. But the reply spade by Sir John Edge, C. J., pre- 
siding over a Full Bench, was thats there’ might be other reasons 
for giving to the appellant this time. The Chief Justice pointed 
out that the legislature might gntend to give possible appellants 
time to consider the terms of the decree before hfirrying into 
an appeal from it. j 

To these authorities it should perhaps be’added that in the 
case of Pramatha Nath Roy v. Lee (6) it seems to have been 
assumed that the time properly required fos obtaining copies 
of the two documents was to be excluded, the discussion turn- 
ingeupon the question whether the steps taken by the appellant 
were sufficiently prompt to entitle him to the benefit of this 
provision. 

It appeared at one time during the course of the argument 
that an earlier decision of a Full Beach of the High Court of 
Allahgbad when Sir Robert Stewart was Chief Justice 
[Fasal Muhammad v. Phul Kuar (7)] was to the contrary 
effect; but efter closer examination it was discovered by their 
Lordships ‘that the case ws not a decision on the Limitation 
Act, but upan what is known as a letters-patent appeal, that is 
an appeal under the claus in the charter constituting the 
Court, which clause fixes its own period for appeal and has no 
provision like thaf in. the Limitation Act for excluding the 
period of time required for getting copies of the judgment and 
decree. T 

The learned counsel for the respondents who, at first, re- 
lied u this case, upon corfsideration, saw that this was so, 
and withdrew the case from his argument. It seems, however, 
that other tribunals have not been equally fortunate in discovery. 

e three other decisions un which the respondents relied take 
their origin from a mis&pprehengjon of tHis case in Fasal Muha- 
mmad v. Phul Kuar (7). e i . 





_ 5. (1893) [LR 17 A 213 (F B). 
6, (1922) LR 491 A 307 : LL R49 C99 : 43M LJ 765 (P C). 
` 7. (1879) ILR 2A 192 (F B). : 7 
e e L 
e a 


uv] 


In Jadhaoji Raghoji v. 


. THE MADRAS LAW JOURNAL REPORTS. 


expressed the opinjon that inasmuch as the 
tion of the two documents to the memorandum of appeal was 
not necessary, the exclusion provided by S. 12 of the Limitation 


Act did not apply. 


701 


Rajoo "Babaji (8) the court 


annexa- ° 


However, in the circumstances the Court 


held that the delay might be sai and allowed the appeal to 


» proceed. This may explain 


y the apparently opposite case 


in Haji Hassum Oomer v. Nur Mohomed (2) came to be decid- 
ed without referring the matter to a Full Bench. 


There is, at any rate, fhis tẹ “be Said, the earlier case in 
Jadhaoji- Raghoji v, Rajoo Babaji (8) professes tå be founded 
on the case in Fasal Mttummad v.,Phul Kuar (7) which, as 
already observéd, when closely invastieated, affords no sych 
foundation. 


Then there are tWo cases in the High Court of Madras. The 
e carlier one, Kumara Akkappa Nayanim Bahadur v. 
Naidu (9) (decided in 1897 by Sir Arthur Collins, C. J., and 
Shephard, J.), in which it was held definitely that the period 
was riot to be deducted, the Chief Justice saying “that the pro, 
vision can only be held to apply where it is ‘necessary te file with 
such appeal a copy of the decree or judgment,” and Shephard, 


J., quoting the case in Padi Muhammad v. 
as supporting his view. 


It so happens, however, that there w 


Sithala 


Phil Kuar . (7) 


aoii ground upon 


which it could be held, and was held, T the section of the > 
‘Limitation Act did not apply, as the proceedings wereeunder an 
Act which is complete in itself, though this was not the prominent 
ground put forward by the Court. 


Lastly comes the other case [Abu Backer Sahib v. Secretary 
of State (10), decided in 1909], the point agjsing under the 


same Act, and the case being decided like the previous one, on 


both grounds, though on this occasion grgater prominence was 
given to the special Act. 
Besides these authorities there gre, in the arguments in the 
cases cited, references made from time to time ta unyepogted 
cases, and their Lordships have also investigated some authort- 


ties laid before them which, however, have no real bearing. The, 


result, as has been already stated, is that the preponderance of 
practice is in favour of the appeHant. 





2. 
8. 


(1904) I L R 2B 643, 7. (1879) IL R2A 192 (FB). 
(1899) 1 Bom. L R 11. 9. (1897) I L R 2 M 476. 
#1909) I L R 34 M 505 ;20MLJ23 (F B). 6 


10. 


P.C. 


Jifibhoy 
N. Sar 
T. 8. 
Chettyar 


Lord 
Pbillimore, 


P. C. 


Jijlbhoy 
N. Surty 
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Their Lordships “have now to return” to the grammatical 


* construction of the Act, and they find plain words directing that 


the time requisite for obtairéng the two documents is to be ex- 
cluded from computation. S. 12 makes no reference to the 
Code* of Civil Procedure or to any other Act., It does not ` 
say why the time is to be exclyded, but simply enacts it as a 
positive direction. g 

If, indeed, it could be shown that in some particular class 
of cases there could be ng object in obtaining the two documents, 
an argument might be offered that.no time could be requisite for 
obtaining something not requisite. But this is not so. The 
decree may be complicated, and it may be open to draw it up 
in two different ways, and the practitioner may well want to 
see its form before attacking it by his memorandum of appcal. 
As to the judgment, no doubt when the cage does not come from 
up country, the practitioner will have heard it delivered, but he 
may not carry all the points of a long judgment in his memory, 
and as Sir John Edge says, the legislature may not wish him to 


hurry to make a decision til! he has well considered it. 


Ther® is force no doubt in the observation made in the High 
Court that the elimination of the requirement to obtain copies 
of the documents was part of an effort to combat the dilatori- 
ness of some Indian practitioners; and their Lordships would 
be unwilling to diseourage any such effort. All, however, that 
can be done as the law stands, is for the High Courts to be strict 
in applyiag the provision of exclusion. 


The word “requisite” is a strong word; it may be regard- 
ed as meaning something more than thé word required. It 
means “properly required,” and it throws upon the pleader or 
counsel for the appellant the necessity of showing that no part 
of the delay beyond the prescribed period is due to his default. 


But for that time which is taken up by his opponent in draw- 
ing up the decree, or by the officials of the Court in preparing 
and issuing the two documants, he is not responsible. 


œ Thtir Lordships will t:erefore humbly advise His Majesty 
that the appeal should be allowed, and the case remitted to the 
High Court to be heard upon its merits. The appellant must 
have the costs of the appeal to His M&jesty in Council and the 
costs of the first hearing when the admissibility of his appeal was 
disgussed in the High Court. 

Inasmuch,’ however, as he did pot take the right point on 
thit occasion and thereby brought about the application in review, 
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he must pay the costs of that application by way of deduction 
from those awarded to him. 
Solicitor * for appellant : J. 5. Lambert. 
Solicitors for respondents : Cutler, Allingham & Ford. 
K. J. R ; Appeal allowed. 





IN THE HIGH COURT OF CUDICATURE AT MADRAS. 
PRESENT — SIR WITLIAM Pans, Kt., Offg. Chief Justice, 

AND MR. JUSTICE SRINIVASA AIYANGAR. 

Rajagopala Naidu mo” sige Afpellani* in both appeals 

(Plaintiff th both) 


v. : $ 
Subbammal and another ... Respondents im Appeal 
No. 339 of 1923 
. (Defendants 2and 6) 

Ramachandran, minor by mother and 
guardian Krishnammal ... Respdndent in Appeal 
j No. 459, of 1923 (3rd 

defendant). 





Civil Procedure Code, S. B—Two Judges of the High Court hearing uf “Rajagopala 
Naldu 


appeal—Judges agreeing as regards a portion and differing as to the rest— 
Form of decree to be passed : 

Two Judges of the High CSurt who heard an appeal from the murffassil 
agreed that the lower court’s decreg must be varied as regards certain items 
end confirmed as regards certain other items, but differed as to the rest. 

Held that the proper decree to be passed ander S. 98 of the Civil 
Procedure Code ought not to be one confirming the lower court’s decree as 
a whole but must be one in part allowing the appeal varying® the lower 
court’s decree as regards the items about which the Judges were agreed that 
it should be allowed and.in other respects dismissing the appeal confirming 
the lower court’s decree. . 

Punjab Akhbarat and Press Co. v. Ogilvie, (1925) I L R 7 Lah. 179, 
dissented from. e 

Appeal 223 of 1920, followed. . 

Appeal No. 339 of 1923 :—Appeal against the decree of 
the Court of the Subordinate Judge of Mayavaram in Original 
Suit No. 62 of 1918. 

Appeal No. 459 of 1923 :—App8al against the decree of the 
Court of the Additional Subordinate Judge of East” Tafijore”at 
Mayavaram in O. S. No. 38 of 1920. 7 

C. S. Venkatachariar and V. K. Srinivasa Atyangar for 
appellants. : è F f 

T. W. Muthukriskna Aiyar, K. Narasimha Atyangar and 
V. C. Veraragavachariar for respondents. . 


*Appeals Nos 339 and 459 oP 1923. 31st October, 1927. 





v. 
Subbammal, 
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Rajagopela The Court delivesed the*following, 
. Jupcments :—The Officiating Chief Jtustice*:—I have had 


Subbammal. the advantage of having rgd the judgrhent ab®ut to be pro- 
Sir Wiliam nounced by my learned brother, in which I concur, and will only 


briefly give my reasons. 5 
In this case we are agreed in respect of thw major portion 
of the suit claim but bave diffeJed in respect of one item. It 
is now contended for the respondents that under S. 98 (2) of 
the Code of Civil Procedure the decree appealed from must be 
confirmed. This contegtion, is based on the language of that 
section which says : ° 
“where there is no such majority which concuss in a judgment varying 
or reversing the decree appealed from, such decree shall be confirmed.” 
This is a possible interpretation of that section and has been 
adopted by the Lahore High Court in Punjab Akhbarat and 
Press Co. v. Ogilvie (1). A  contraty view was taken 
by myself and Venkattasubba Rao, J., in Appeal No. 
223 of 1920 (unreported). To accept the respondent's 
contention would lead to extraordinary results. I may 
e ecite an instance of what might happen. The plaintiff files 
a suit for 10 lakhs including one claim an:ounting to 94 lakhs 
and another to half a lakh. On the facts his suit is dismissed 
by the trial court. In appeal two Judges of this court agree 
in finding that upon the facts the plaintiff is entitled to a decree 
_ fog 94 lakhs, but in respect of the remaining half a lakh there 
is a difference of opinion. If respondent’s contention is correct, 
the plaintiff's suit would have to be dismissed and inasmuch as 
no substantial question of law is concerned he would have no 
right of appeal to the Privy Council. He will thus be deprived 
of a sum of 94 lakhs to which two Judges of this court had decid- 
ed that he was entitled. If, therefore, any other interpretation 
* of the section fs pgssible, I think it must be adopted in prefer- 
ence. If we read S. 98 (1), I think that the interpretation in 
appeal 223 of 1920 ¥ clearly the right one. S. 98 (1) reads : 
‘Where an appeal is heard by a Bench of two or more Judges, the 
appeal shall be decided in accorlance with the opinion of such Judges or of 
thg majqyity {if any) of such Judges.” 
Unless the word “opinion” is to be interpreted as meaning the 
e opinidn of the Judges on the whole case and is not to- mean 
opinion on each of the questions in issue, it cannot be said that 
there is no opinion of suche Judges,,when their opinion is in 
agreement on all questions but one. I see no reasom why we 
shuld restrict the meaning of the word “opinion” in this manner, 





ké 
° e 1. (1925) IL R7 Lah. 179. ° ; 
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for, obviously each.Judge must form an opinion on each question . 


in issue, and, When the opinions of the two Judges coincide on 
any question, “the decree may be in®ccordance with that opinion. 
In respect of the larger portion of the claim before us our opi- 
nion is identical and therefore the appeal must be decided ac- 
cordingly. In respect of the aining matters we hold differ- 
ent opinions and then the proVisions of section 98 (2) become 
applicable. As there is no majority in respect of the remaining 
matter the decree must be confirmed. Where there is a con- 
current opinion of both the Judgts, tHe decree must be in ac- 
cordance with that opinion. In this view the decree of the 
lower court will have to be varied in accordance with our joint 
opinion and in-other respects confirmed. 


Srinivasa Aiyanger, J. :—After the Officiating Chigf Jis 
tice and myself delivered our respective judgnfents in these 
appeals, Mr. T. V. Muthukrishna Aiyar on behalf of the respon- 
dents raised an important point with regard to the decretal 
order to be passed as “the result of our findings. He contended 
that on a proper construction of S- 98 of the Code of Civil Pro 
cedure the proper order to be passed is that both the appeals” 
should be rejected and dismissed and the decision of the lower 
court confirmed. ` 

The suits from which these appeals have arisên have been 
tor an account as against an agent and for payment to the plain- 
tiff of what may be found due on the taking of such accquifts. 
The view taken by the lower court with respect to k sepa- 
rate items of charges had to be canvassed and though I agree 
with the learned Officiating Chief Justice ie respect of nearly all 
the matters, I took a different view with segard to a single charge 
relating to the expenses in connection with a particular litigation. 

The argument was that where an appeal is beard by a benci 
of two Judges unless both of them agree with regard to every 
point and the final order to be passed either varying or revers- 
ing the decree, the decree of the lower court should be confirmed, 
or in other words, that, though both the Judges should agree 
to vary the decree in respect of most matters, the mere fact that 
they are unable to agree with regard, it may be, to a comparative- 
ly trivial item, still, effect should not be given to their decision 
even in respect of matters,in which they are agreed. 

The first observation, that fas to be made with regard to 
such a contention is that it is thoroughly illogical and altogether 
unreasonable. But if however it should turn out that suci? is 
the result on a proper construction of the statutory provision in 
S. 98, no doubt it cannot be helped and it must ultfmately be left 


4 R—29 . . 


Kajagopala 
Naldu 
v. 
Subbammal. 
Sir Wiliam 


Phillips, 
O. C. J. 
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to the legislature to arnend it so as to make it logical and reason- 
able. The question therefore is whether the copstruction con- 
tended for is the correct one® The learned vakil for the respond- 
ents has referred in support of his argument to the decision of 
the Full Bench of this court in Manavikramak Thirumalpad v. 
The Collector of Nugirss (2). We have carefull} examined the 
same, and, if we should have come to the conclusion that there 
was in that case a decision with regard to the matter whiçh can 
be regarded as binding on us, we should in the view we have taken 
have felt compelled to rêfer the matter to the reconsideration of 
the Court c&nstituted by a larger number of Judges. Though 
in that case there is an exgression of opinion by at any rate two 
of the learned Judges in favour of the view now contended for, 
we are unable to regard such opinion as a decision in the case. 
The fietters*Patent Appeal before the lgarned Judges in that 
case was dismissed on the ground that no appeal lay, and fur- 
ther with regafd to the main matter in controversy there wase 
an agreement arrived at and therefore the “dicta of the two learn- 
ed Judges were entirely obtter. There is no other reported case 


“in Madras to whicł our attention had been called. 


One other case that was cited by the learned vakil for the 
respondents and strongly relied upan was Punjab Akhbarat 
and Press Co. v. Ogilvie (1). There is no doubt tbat the construc- 
tion now contended for regarding S. 98, Civil Procedure Code, 
fund acceptance with the learned Judges in that case. We can- 
not however regard it as binding on us. 


The only other reported case that has been referred to in 
this connection is Mohunt Krishen Doyal Gir v. Irshad Ali 
Khan (3). There is an expression of opinion by Mookerjee, 
J., in his judgment in that case which is against the contention 
now put forward on behalf of the respondents. But beyond 
the mere expression of opinion there is not, even by that learned 
Judge, any detailed. examination or statement of the grounds. 
lt follows therefor that it is necessary for us to subject the 
terms of ‘the section to g close and critical examination with 
regard to fhe argument advanced. 

Apart from the proviso to S. 98, there are two clauses, The 
first tiause is : 


“where an appeal is heard by a Bengh of two or more Judges, the 
appeal shall be decided "in accordagice with the opinion of such Tooge or of 
the majority (if any) of such Judges”. 


bs 1. (1925) I L R 7 Lah 179. 
2. (1918) [LR 41 M %3 : 35 M IeJ 110 (ŒF B). 
Be (1915) #22 C L J 525 (F B). í 
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And the second clajise is : ° e 


“where th is no such majority which concurs in a judgment vary- ° 


ing or reveraing the decree appealed frog, such decree shali be confirmed.” 


The thing that strikes one reading both the clauses stde by 
side is tbat tht expression used in the first clause is “opinion” 
and in the second clause the ression is “judgment”. The 
provision in the first clausc is to the effect that where two or 
more judges hear an appeal, the appeal should be decided in 
accordance with the opinion of sueh Jedges or of the majority, 
if any, of such Judges. By cofttradistinctton to emajority in 
the latter part of tlte clause we must take it that the expression 

“opinion of suah Judges” has referetice to unanimity of opinion. 
The word used in the clause is “opinion” and not “judgmere’, 
because when the court is constituted by two og more eJudges 
the opinions of the Judges cannot always be the judgment of 
the court. And the first clause therefore merely directs that 
the disposal of the appeal, that is to say, the effective judgment of 
the court, shall be in accordance with the opinion of the Judges 
or a majority of them whenever there is a majority. If there 
are only two Judges, there is no question of majority of minority. 
Therefore it follows that when there are only two Judges hear- 
ing the appeal, the disposal of the appeal should be in accord- 
ance with the opinion of both the Judges. That clearly means 
that the judgment of the court in that case shall be in accqrd- 
ance with what both the Judges may concur in and agreeso. If 
both the Judges do not arrive at the same opinion with regard 
to any one particular matter in appeal, it follows that theopinion 
of one or the other*of them cannot properly be degcribed as 
“the opinion of such Judges”; and therêfore the result would be 
that the judgment of the court in such cases would not cover 
or comprehend any matters in which each pf the Judges takes 
a different view, but will cover and comprehend all matters in 
“which there is an agreement of opinion. $If there are three or 
more Judges and the majority of the Judges concur in certain 
opinions, then the decision should beeaccording to such opinions. 
If for instance there are four “Judges and in respect of seme 
matters three of them agree and in respect of other matters 
they are divided equally, two holding one view and the other 
two taking another view, the appeal is directed to be decided 
according to the opinion df the mafority of the Judges in respect 
of matters with regard to which they concur. That seems to 
be the reason why the clause speaks of the decisiqn of the appeal 
and only of the apinion of “the Judges. 9 y 


“Naa 


v. 
Sabbammal. 





Srinivara 
Alyangar, J. 


Rajagopala 
Naidu 


v, 
Sabbammal. 


Srinivasa 


Alyangar, J. 
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The second clause provides for cases, where there is no 
«stich majority. The expression “majority”, in the second clause 
undoubtedly includes unanimigy, and the clause states that where 
there is no such unanimity, or majority which concurs in a 
judgneent varying or reversing the decree appealed from such 
decree shall be confirmed. The clause does nat speak of or 
refer to the majority concurringJin a judgment to confirm the 
lower court’s decision because according to the scheme of the 
clause, that is the residuary result, if there should be no coficur- 
rence with regard to varwing or reversing. The expression that, 
is used in the second clause if “judgment” and not “opinion” 
because the section speaks of varying or reversing a decree and 
it has therefore to be a ju&gment of thé court gnd not merely 
the“ opinion of the Judges. 

Férther the other word in the clause namely “concur” in 
the expression “concur in a judgment” really indicates by refer- 
ence to the terms of the previous clause 1 that it is by the con- 
currence in opinion that the judgment of the court results and 
thus therefore we arrive at a concurrence in a judgment. 


Havipg regard to the context, the word “judgment” in 
this clause should be construed merely as referring to the final 
decision, or in other words to the decretal portion. 


The matter might also be tgsted in a slightly different 
manner. I have already referred to the fact that the expres- 
sion “majority” must flecessarily be regarded as including unani- 
mity of qpinion. If so, if two Judges should agree that in 
respect f certain matters a decree appealed from should be 
varied or reversed, can it be said that theresis no majority which 
concurs in a judgment varying or reversing? No doubt if the 
use of the word “judgment” in the second clause in contradis- 
tinction to the 6pinjon of the Judges in the first clause, should 
be entirely ignored, then there might be some room for such 
a contention. If expression “majority” in the second 
clause should be limited only to cases where there is a majority 
and therefore a dissenting mejority,then the reductio ad absurdem 
would be that even if three Judges sit together and concur in a 
judgment varying or reversing a decree, the decree should only 

e be confirmed because it is not a mere majority that is in favour of 
varying or reversing.» . 

The only reasonable con$truction “therefore, having regard 
to all the terms employed in both the clauses, is that if a Bench 
of two Judges should be of the same gpinion with regard to vary- 
ing or reversing a decree with respect to cer{aim matters, there is 
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such a concurrence in a judgmerft varyimg or reversing the decree 
appealed, from and erefore the contingency does not arise 
whereon alène the lecree appealgd from should be confirmed in 
its entirety. The opinions of the Judges therefore being con- 
tained in the judgments respectively delivered by tltem, the 
judgment o decision should be regarded to be confined to and 
made to comprehend all nfatters with regard to which they 
agree to reverse or modify the decree appealed from. 

* I find that in an unreported case Appeal No. 223 of 1920, my 
learned brother and Jugtice Venkatasubba Rao have arrived, 
even though without any elab8rate discussion, at the same view 
and conclusion with regard to the contention now raised be- 
fore us. Ý J 

I have therefore the less hesitation in following the deci- 
sion in that case. A decree will therefore he drawn up in 
these Appeals varfing the decree appealed from in the manner 
and to the extent both of us have agreed . 


N.S. . Appeals allowed in part. 





IN THE HIGH COURT OF JUDICATURE AT, MADRAS.” 
PRESENT — MR. JusTIce WALLACE. 
Bodipatti Lalamma andy two others T Petifioners* 
, ° (Accused). 
Bench of Magistrates—Conviction by majority of, President bemg for 
acquittal—Fudgonent by member of majority case of—Necessity—f onvic- 
tion based on acqutting pudgment of President—Legality of. 2? 
In a case tried by a Bench of Magistrates, the Presiden? of the Bench 
was for acquittal, the majority being for conyiction. But fhe President 


alone wrote a judgment, which, of course, was an acquitting judgment, 
and the accused was convicted. . 


Held, that the judgment did not conform to the law and that the convic- 
tion must be set aside. ° 2 


Under the Criminal Procedure Code the reasons for conviction must 
be set out. There cannot be a conviction based on an acquitting judgment. 


Petition under Ss. 435 and 439 Of the Code of Criminal 
Procedure, 1898, praying the High Court to revise’ the judgment 
of the Court of the Bench of Magistrates of Narasgraopet in 
B. C. No. 224 of 1926. 

Ch. Raghava Rao for petitioners. : ° 

The Public Prosagutor for the Crown. 

The Court delivered the fêllowing . 

Juvemenr :—In a case where the President of the Bench 
is in a minority as to conviction or acquittal, the judgment should 

*Cri. R. C. Wo. 849 of 1926. srd February, “1927, 


46 ‘ e e 
x . 


Rajagopala 
Naidu 


v. 
Subbammal. 


Srinivasa 
Aıyangar, J. 


Lalamma, 
Inre. 


Lalamma, 
Inre. 
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be written by some member of the majority. . Otherwise, as in 
tle present case, we have a conviction based on an acquitting 
judgment, and we are left witgout any reasons for* conviction 
which, under the provisions of the Criminal Procedure Code, the 
Bench is*bound to set out. The judgment does not conform to 
the law and the conviction cannot ke upheld. It if hereby set 
aside. The fines, if paid, should be refunded. 

It is not a case for ordering retrial. `` . 

A.S. V. Conviciton set aside. 


s e 
— e 


IN THE HIGH COURT OF, JUDICATURE AT MADRAS. 


resent — MR, Justice Opcers AND Mr. Justice 
CURGENV§N. 
C. T. Narasa Reddi ... Petittoner* (Appellant) 


V. e ‘ 
Hajee Tar Mohammad Aycob Sait ».. Respondent. 

Leiters Patent, Madras—Claouse 15—Judgment—Transfer of sutti—Order 
weftgsing—A ppealabiutty of. 

An order @f a single Judge of the High Court refusing to transfer a 
suit from the City Civil Court, Madras, is not a judgment within the mean- 
ing of clause 15 of the Letters Patent and is not appealable. Such an 
order does not puf an end to any right which the party enjoys, but merely 
leaves matters as they were b@fore the appfication for transfer was made 

‘Appeal under clase 15 of the Letters Patent against an 
order of Jackson, J., in C. M. P. No. 4451 of 1926, refusing 
to transfer, Ô. S. No. 275 of 1926 from the file of the City 
Civil Court, Madras, toethe District Munsif’s Court of Vellore. 

The material facts appear from the judgments. 


Wairap S. Subramanya Atyar for appellant. 
G. KrishnaswaniAiyar for respondent. 


The court delivered the following 


Jupcments :—Odger§, J. :—This is a Letters Patent Appeal 
from the orde? of Mr. Justice Jackson, dated the 22nd February, 
1927, «refugings to transfer the suit of the plaintiff Hajee Tar 
Mahomed Ayoob Sait from the City Civil Court to the Court 
of the District Munsif of Vellore. Hajee Tar Mahomed and 
the defendant in the City Civil Court stiitC. T. Narasa Reddi, 
did business together, and the Cjty Civil Court suit alleges that 
the defendant owes the plaintiff a sum of about Rs. 1,300. Subse- 
quently, C. T. Narasa Reddi filed a suit in the Vellore Court 


45, P. A. Noel09 of 1927. 24th March, 1927., 


6 e ` | 4 
e 4 
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against Hajee Tar Mahomed *Ayool Sait, alleging that on the 
other hand a sum, of about Rs. 700 was due to himself. Narasa 
Reddi mdved the’ High Court go transfer the City Civil suit to 
the Vellore Court. This was refused and the matter now comes 
before us ort Letters Patent Appeal. Now the questien is whe- 
ther this iða matter within the purview of the Full Bench case in 
Tuljaram Rao v. AlagappaChettiar (1). This case has recently 
been considered and its meaning expressed by the present Chief 
Justice and Mr. Justice Ramesam in The Official Assignee of 
Madras v. Ramalingappa (2).eThespresent learned Chief Justice 
recognised that the questiotf is a difficult ong and adopts the 
language of Sir Arnold White, i.e., 

“Tf its effect, whatever its forð may be, and whatever may be the 
nature of the application on which it is made, is to put an end to the suit 
or proceeding so far as the court before which the suit or proceeding is 

pending is concerned, or if its effect, if it is not comptied witH, is to put an 
end to the suit or proceeding, I think the Sener is a judgment within 
the meaning of the clause”. 
And later the learned Chief Justice dhaya that 

“If the effect of the order is to allow the proceedings to go on it is 
impossible to say that it satisfies the test laid dowf by Sir Arnold White 
in the Full Bench case”. 


Now on the objection that no Letters Patent Appeal lies it 
appears to me that applying this principle matters are 
left exactly as they were and that itis” that that dis- 
tinguishes this case from*the case in Krishna Reddi v. Thanika- 
chala Mudali (3) (Sir Walter Schwabe, C. J., and Mr. Justice 
Ramesam) which is a case similar in this way, namefy, that the 
order of a Judge is there said to be a judgment within Article 15 
of the Letters Patent and therefore appealable and this is put 
on the ground that in that case the Judge by his order put an end 
to the case as it stood in Chingleput and conferred a jurisdiction 
on this court in respect of that particular cgse. It seems to me 
that the case before us is different and that the order of the learn- 
ed Judge does not put an end to any gf the rights of the parties 
and the effect of the order now appealed from is to allow the 
proceedings to goon. I therefore think that on this ground it 
must be held that the Letters Patent Appeal so far as the order 
refusing to transfer is concerned does not lie and fhe party has 
no right to have the case transferred. The Letters Patent Appeal 
is dismissed with co 

The C. M. P. NO. 1033 pf 1927 4s also dismissed but with- 
out*costs. š : 





1. (1912) [IL R35M1:21MLJ1 (FB). e 
2. (1926) 50 M L Je%l. £ 
e 3. (IX4A)'IL R 47 M 136 .45MLJ153. 6 . 
4 e e . 


hd . 





The Publlc 
ae 


Rime 
subbayta 
Chetty 
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Curgenven, J. :—I fagree.” It may be conceded that an 
order transferring a suit would amount to a judgment within 
S. 15 of the Letters Patent ongthe ground explained by Sir 
Walter Schwabe, C. J., in Krishna Reddi v. Thanikachala Mudali 
(3) nanrely, that it terminaies the case in one coutt and creates 
a jurisdiction in the other to try it. . The learned CHfef Justice’s 
view was based primarily upon thd construction put upon the 
word “judgment” in the Full Bench Case Tuljaram Rao y. 
Alagappa Chettiar (1) and applying that construction it seems 
to me that the nature of th@ order now ander consideration was 
not to put an ead to any right which the party enjoyed to have 
the suit transferred, because, in fact, he had nô such right, but 
that it was simply to leave matters as they were before the appli- 
cation was made. In D. K. Asher v. V. C. Gopalaratnam (4), 
KumarasWami Sastriar, J., considered the effegt of certain orders 
refusing to grant various prayers, such as for the issue of a 
commission, the rafsing of an issue, or to amend the pleadings, 
and in the actual matter before him, which was a refusal of an 
application to granf inspection, he held that it would come within 
theesame category and sa would be unappealable, basing his judg- 
ment upon tħe test proposed in the Full Bench case. Similarly 
in Oficial Assignee of Madras v. Ramalngappa (2) the present 
learned ‘Chief Justice, applying the same definition, concluded 
that if the effect of the @rder in question is to allow the pro- 
ceedings to go on as Befpre it does not amount to a judgment 
within the clause. I think the order in this case answers to the 
same test amd accordingly that it is not appealable. I agree 
iherefore Mat the appeg! should be dismissed with costs. The 
C. M. P. also will be dismissed but withorft costs. 


A. S. V. Appeal dismissed. 





. e 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :w—MR. Justice DEVADOSS. 
The Public Prosecutor ° Appellant* 
V. . 
Bysani Rargasubbayya Chetty Accused. 
Abkani Act (I of 1886), S. 55 (1)—Sale within meaning of —Actwal deli- 


vary of thing sold—Necessity—Taking money and bringing owi bottle for 
betng handed over to purchgser tf enough e 





eee 
*Crl. Appeal No. 475 of 1927. ° 
1. (1912) IL R35M1:21MLJ1(FB). 

2. ° (1926) 50 M L J 361. 

3. (1924) I L K 47 M 136: 45M L J453. A 

4." (1927) 52 M L J 192, ° 


. e . ` hd 
e ° 


13th Octoberp 1927. 


- 
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To constitute a sale within the meaning ef S. 55 (1) of the Abkari ‘Ihe Publie 

Act, it is not necessåry thé there should be an actual delivery of the thing Prosecutor 

sold. , Taking fhe purcligse money and bringing the brandy bottle out for the Rama- 

purpose of handing it over to the puêchaser constitute an offence under subbayya 

S. 55 (1) of the Act. ae 
Appeal ynder S. 417 of the Code of Criminal Procedure, 

1898, against the acquittal ofthe aforesaid accused by the Sub- 

divisional 1st Class Magistrafe of Chittoor in C. A. No. 14 of 

1927 on his file (C. C. No. 25 of 1927 on the file of the Court ° è 

of the Stationary Second Class Magistrate of Madanapalle) . 


The Public Prosecutor for the Crown. 

E. Krishnarturthé for accused. 

The Court delivered the following : 
JUDGMENT :—This is an appeal by the Governmeng apit 


the order of the Sub-divisional First Class Magistrate of Chit- é 
toor, acquitting the counter-petitioner who was convicted by the 

Second Class Magistrate of Madanapallee under S. 55 (1) of 

the Abkari Act. The learned Sub-divisional Magistrate found 

the facts as alleged by the prosecution but acqufitted the counter- . 
petitioner solely on the ground that there’ was no delivery of the 

brandy bottle to the buyer. Under S. 55 (1) of the Abkari 

Act, I of 1886, it is an dĦfence for any one to sel] any liquor or 

any intoxicating drug in cogtravention,of the provisions of the 

Act. The word “sell” is not defined; byt “sale” or “selling” 


is defined as including any transfer otBerwise than by way of- š 
gift. The contention of the Public Prosecutor is that for the 
purpose of a sale it is unnecessary that there shouldbe actual 6 


handing over of the property sold. Urfder the Contract Act 

there can be a sale without actual delivery of the goods sold. 

I do not think that the word “sell” in S. 55 of the Abkari Act 

is used in any sense different from that used inthe Contract Act. e ° 
A sale is complete as soon as the price is paid or agreed to be e 
paid for ascertained goods. It is not necessary for a complet- . 

ed sale that there should be an actual deflvery of the thing sold. 

In this case there is satisfactory eyidence which if accepted by 

both the lower courts that the counter-petitioner took gome 

money through his son from P. W. 3 and brought out a half ° 
brandy bottle, and, when he was actually handing it ‘over te 

P. W. 3, he was arrested by P. W. 1. Taking the money and 

bringing the bottle out-for the*purpose of handing it over to . 
P. W. 3 constitute an offence under S. 55 (1) of the Abkari 

Act. I therefore set aside the order of acquittal passed bf the 
Sub-divisional Magistrate and I impose a fine of Rs. 50 on 


i R—90 e . 6 


6 4 e . e 


The’ Pablic 
Prosecutor 
v. 
Rama- 
subbayya 
Chetty. 
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the counter-petitioner and in default of the payment of fine two 
weeks’ simple imprisonment. z 
A. S. V. ë * Order Sel astde. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusfice Devaposs. 
Bontu Appala Naidu and six others ... Petitioners* (Accused). 


Criminal Procedure Code, S. 247—Complainant in summons case— 
Death of, during course of empuiryeProcedyre on—Acquittal of accused 
—Proceeding with enquiry—IurisdictioW of Magistrate. 

Where, in a summons case, the complainant dies during the course of 
the enquiry, the Magistrate shoul acquit the actused and ought not to 
proceed with the enquiry. 

The clause in S. 247 of the Criminal Procedure Code beginning with 
the words “unless for some reason he thinks etc.” cannot apply to the case 
of a complainant who is dead. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
„Of the Court of the Joint Magistrate of Parvatipur Division in 
"Criminal Appeal No. 2 of 1927 preferred against the judg- 
ment of the Court of the Taluk eee of Bobbili in C. C. 
No. 40 of 1926.. 

K. Kameswara Rao,for petitiopers. 

The Public Prosecutor for the- Crown. 

Tha Court made the following 

Orver*:—In this. revision petition a very interesting ques- 
tion is raised. The complainant died pending the enquiry into 
the case. The case before the Magistrate wis a summons case, 
and the contention of Mr.*Kameswara Rao is when the Magis- 
trate was told that the complainant was dead he should have dis- 
missed the complainte under S. 247 of the Code of Criminal 
Procedure for the non-appearance of the complainant. The 
Magistrate adjourned the case in order to enable the complain- 
ant’s son to come on the record, and the learned Public Prose- 
cutor contends that the Magi$trate’s action is not wira utres as 
the séttior? defis with complainants who are alive and not with 
complaiapts who are dead. The relevant portion of S. 247 is 
° “if the complianant is absent, the Magistrate shall; notwithstand- 
ing anything hereinbefore gontained, acquit th® accused unless for some 


reason. he thinks proper,to adjourn. tte hearingeof: the case to some other 
day.” 





*CrL RC. No. 627° of 1927. e 24th October, 1927. 
e (Cr R. P, No. 467 of- 1927) . É 


. . N e 
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The Magistrate adjourned’ the tase in order to en- ae 
able | complainant 4o appear and not for any other reat In re. 
son. If tfe complainant is dead he could not appear before 
the Magistrate and therefore the clause beginning with the 
words “unless for some reason he thinks etc.,” cannot apply to 
the case of tfe complainant who is dead. In this case the com- 
plainant being dead during course of the enquiry the Magis- 
trate should have acquitted the accused and should not have è 
proceeded with the enquiry. I may in this connection refer to 
Purna Chandra Moulik va D Chandra Pal (1). I there- 
fore set aside the conviction and direct the fine» if paid to be 
refunded to the accused. > 


A. S. Vo Conviction set asige. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


[Insolvency. ] R 


PRESENT :—MR. JUSTICE WALLER, IN CHAMBERS. , 


In the matter of R. K. Abdal Rahim S&hib 


and Co. er Insolumis* 
The Official Assignee of Madras. 4 
v. 4 
G. Ramanujiah , g ... Garnishee, 


e 
Presidency Towns Insolvency Act (III of 1909), Ss. 7 and 36—Debtor to the mitte 
insolvent’s estate residing over 200 miles from court-house—Power of Court of R. K. 
to issue summons compelling hin to attend and give evidence. e A Bdul 


; The Insolvency Court has power to issue summons to a person who 15 
supposed to be a debtor to the insolvent’s estate apd who is residing over 200 
tniles from the court-house, compelling him to attend court ang give evidence. 


e 
Quaere : Whether the Insolvency Court has power to igsue gummgns to 
a witness (stranger who is not a party to the insolvency proceedings) residing å 
over 200 miles from the court-house to attend court and give evidençe. 


o 
Application for summons against Goday Ramanujayya, 








Cloth Merchant, Amalapuram, Godavery District. e 
e 
*In an mterlocutory application in L P. 12th March, ¢928. 
No. 182 of 1922. | . 
: e 1. (1913) 19 C W N 334, e . . 
6 / e. 


In the matter 
of Abdul 
Rahim Sahib 
& Co. 
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The application cofning on before ihe Master (Mr. G. S. 
White) in the first instance, he referred the quarter tothe Çourt 
by the following ° 


ORDER :—The question originally raised “was as to the 
regularity of issue of this summong and whether thf Official Assi- 
gnee is entitled to apply for thd i issue of a summons, under 
S. 36 of the Act, to compel a witness under that section to 
appear when such witness resides at a distance of over 200 miles 
from the court-house. Im other words, can a stimmons be is- 
sued under S. 86 to compel a witness residing over 200 miles from 
Madras to attend and give evidence. 


°° After the argument had been addressed to me on this section 
Mr. V. Waardasaja Mudaliar, on behalf of the Official Assignee, 
said that the summons in this case was‘not issued or applied 
for under S. 36 of the Act, but was applied for under S. 7 of 
the Act, or, in the alternative, that it was apptied for under either ` 
S. 36 or S. 7. As the matter has been fully argued before me, 
Ishall record my views on both sections and discuss the vari- 
ous authorfties cited before me. 


e 

The’ first case referred to is the judgment in O. S. A. No. 30 
of 1917. That is an “unreported*case ın which it was held 
thatea summons undtr 5. 36, when it merely asks for produc- 
tion ofdocuments, can be issued, as there is no question of the 
attendance*of a witness, as it is always possible for the docu- 
ments reĝĵuired to be,sent by post or by a messenger. That 
decision does not decide that the Court has, br has not, power to 
issue a summons to compel the attendance of a witness, who 


„resides over 200, miles from Madras, but it merely draws a 


distinction between a summons to produce and a summons to 
attend and give evidence and holds that a summons to produce, 
whether under the Code or under S. 36 of the Insolvency Act, 
can be issued, as the order can be complied with by causing the 
document to be produced, wHich, under O. 16, R. 6 of the Code, 
is a®sufftient compliance of the summons. The judgment, 
thereforg, cannot be looked upon as a decision that a summons 
fo give evidence under S. 36 can, or cannot, be issued where a 
witness resides more than 200, miles ftom Madras. The im- 
portant words in that decision appear to’be the portion ir which 
it is,stated that reading sections 36 and 37 of the Insolvency 
Act together and also the Original Side Rules, the Court is 
governed by QO, XVI of the Code and by the Original, Side 
e . N e 


é 
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Rules in respect,of ogders under S. 36. Mr. V. Varadaraja 
Mudaliar.contends, that S. 36 is not controlled by the provi* 
sions of th€ Code." He contends that the Insolvency Court is 
constituted under clause 18 of the Letters Patent. I do not 
agree with him. The Court for the Retief of Insolvent Debtors 
was establisBed by the Act gf 1848, which was in force before 
the Letters Patent were framed. What happened was that 
certain laws are constituted by certain enactments relating to 
insolvent debtors in India and clause 18 provides for the exe- 
cution by one of the Judges of the High Court of the laws 
relating to insolvent debtors. ° I shall refer later to some cases 
cited by Mr. V. Varadaraja Mudaliar in which it had been held 
that Insolvency Courts in India ha¥e jurisdiction throughout the 
British dominions, but it should be noted here that, if the In- 
solvency Court has jurisdiction throughout the Byitish deminions, 
the wording of clause 18 of the Letters Patent only gives the 
Judge in insolvency power to exercise jurisdiction within -the 
Presidency of Madras. The point, however, I wish to empha- 
sise is this. The Insolvency Court, or the Court for the Relief 
of Insolvent Debtors, is not constituted by clause 18 of dhe? 
Letters Patent, but that that clause gives one of tle Judges of 
the High Court the power to exercise jurisdiction under the In- 
solvency Act. Jurisdiction to grant relief to imsolvent*debtors 
in India is derived from an Act of Parliament of 1829 known 
as the first Indian Insolvent Act. The court has a separate 
existence from the Supreme Court, but it was preside over by 
a Judge of the Supreme Court. In 1848 the Indian Insol- 
vency Act was passed and the Insolvency Courts Were conti- 
nued by it and thecourt was to be held on before any one Judge 
of the Supreme Court. This Act of 1848 was in force in 1862 
when the High Court was established and the effect of clause 18 
is to give a Judge of the High Court insyad®of a Judge of the 
Supreme Court power to exercise jurisdiction in the Insol- 
vency Court. Similariy under the pibsent Act, S. 3, it is 
provided that the court having jurisdiction in insolvency under 
the Act shall be the High Court end that the jurisdiction shall 
be exercised by one of the Judges assigned by ‘he «Chief Jus- 
tice under S. 4. i 

Under the old Act, therefore, the Insolvency Court was 
established by the Act and the Judges of*the Supreme Court and 
later the High Court were autħorised by the Letters Patent to 
exercise jurisdiction. Under the present Act jurisdiction is 
given by the Act and it js to be exercised by the Judge assigned 
by the Chief Justice. 2 . 


e / a e 
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Ta ta malar So far as the frandng of*rules is concerned, S. 76 of the 
Kalla Sabib Indian Insolvency Act, 1848, gave power to His Majesty’s 
: Supreme Courts to make all ngcessary and teasonaBle rules not 
inconsistent with the provisions of the Act for facilitating and 
carrying into effect the relief intended to be given by the Act, 
and under the present Act, S. 112 the courts hafing jurisdic 
tion under the Act, that is, HigheCourts, have power to make 
rules for carrying into effect the objects of the Act. I do not 
consider it necessary for me to state here whether the High 
Court has power to fram@a rule to the effect that a summons 
may be issuedgunder S 36 to tompel a witness, who resides 
more than 200 miles from Madras, to attend and give evidence. 
It is sufficient for me to st&te that whether the court has, or 
has«tot, this power, it has framed no rules to this effect. There 
is nothing in the insolvency rules on the subject and it is there- 
° fore necessary to refer to the Original Side Rules to determine 
the question, as, under S. 90 of the Presidency Towns Insol- 
vency Act, it is provided that, in proceedings*under the Act, the 
court shall have like powers and follow the like procedure, as 

eit follows in the exercise of its ordinary civil jurisdiction. 

e 


Has the High Court, in the exercise of its ordinary original 
civil jurisdictiop, provided for a procefure by which a witness, 
who resides at a distancesof more than 200 miles from Madras, 
can be compelled to attend before it? There is no such rule on the 
Original Side and the prdttice is not to issue subpoenas to witnes- 
ses, who regide more than 200 miles from the court, to attend. 
The question, however, is not one of practice. O. 1, Rule 3 
of the Original Side Riles, provides that “the provisions of the 
Code so far as such provisions are inconsistent with these rules 
and forms are repealed.” In other words, the provisions of the 

. Code apply to the Original Side unless they are inconsistent with 
E the rules. Itis only necessary to refer to Ss. 117, 121 and 129 
* and O. 49, R. 3 of thesCode, to see that this is so. “The Code 
is generally applicable to the High Court in the exercise of its 
ordinary original civil jurisdietion except where it is specifical- 
ly exaluded, or where the High Court itself has made rules 
i superseding any particular provisions of the Code. 


The result is that O. 16 of the Code (with the exception 

of rule 2 of the Ordef, which pas been excluded by O. 49, 
$ R. 3 (3) of the Code) applies'to the High Court in theeexer- 
` cise of its ordinary original civil jurisdiction and that the In- 
solvency Court mast follow the same procedure under S. 90 of 

. the Act. The Inselvency Court has not by its rules provided, for 


. e \ e 


e . 4 
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a procedure under, whjch a witfess, who resides more than 
200 miles. ftom Madras, can be compelled to appear before it 
I, th refore,*hold that a summong cannot be issued to a person, 
who resides more than 200 miles from Madras, directing him 
to attend and give evidence under S. 36. . 


The decision cited by Ma. V. Varadaraja Mudaliar, In re 
Coswasjee Ookerjee (1), doés not, in my opinion, apply. In 
that. case, the application was to direct the insolvent, who had 
submitted to the jurisdiction of the court, to attend for exami- 
nation. In the present*case,gthe ‘application is to direct a 
stranger to the insolvency proceedings to attend bêfbre the court 
and the Insolvency Court has vider powers to enforce 
the attendancé of an insolvent than it has over a stranger tq the 
proceedings. In In re Naoroji Sorabji Talati (2) it was held 
that the Insolvent Debtors’ Court at Bombay carf order the exa- 
mination of the witness in Shanghai, but cannot direct a witness 
at Shanghai to come to Bombay to be examined. The position in 
the present case is practicall; the same as, although the court can 
order the examination of the witness, there sis no machinery 
by which he can be compelled to attend: In In re, Ganashdas 
Panalal (3) it was also held that the court has jurisdiction to 
make an order under S. 86 of the old Act against persong hold- 
ing the property of the insolvent and who are outside the Bom- 


bay Presidency. The queStion in the present case is not the - 


distance to which the orders of the coure extend, but up to What 
distance the attendance of a stranger to the insolvenc¥ can be 
enforced. Again the decision in Oficial Assignee, Rombay v. 
Registrar, Small Capses Court, Amritsar (4) lays down that the 
Imperial Act conferred jurisdiction upon the Higl Courts in 
Insolvency over the whole of India and for some purposes over 
much wider limits. The question in the case was whether thee 
property in the Punjab had vested in the Court so as to exclude 
the operation of the Bombay vesting order, and the Privy Coun- 
cil held that the property had vested i? the Official Assignee, 
Bombay. The case is not of mugh assistance in“disposing of 
the present question. The case Abdul Khader v. Offigal Assig- 
nec, Madras (5) relates more to jurisdiction than to procedure 
and it decides that the court has jurisdiction to adjudicate om 
claims relating to immoyeable property situate outside the limits 





1. %1888) IL R 13 B 114. 
2.. (1908) I L R 33 B 462) 3. (198) I L R 32 B 19% 
4, (1910).LR37I A8 :11,R37C418 at 423 : 2M L J432 (PC). 
5. (1916) I L&R 40 M 810. A 6 
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of the ordinary original civil*jurisdiction. , There is nothing 
in that decision to indicate whether or nota witness, who resides 
over 200 miles from the court, can be summoned te attend! and 
give evidence. The Full Bench decision in I. P. No. 267 of 
1923 affirms Abdul Khader v. Official Assignee, Madras (5), 
and holds that the Insolvency Court has jurisdiction under S. 7 
of the Act to decide questions in igsolvency where the garnishee 
lives outside its jurisdiction and that clause 12 of the Letters 
Patent does not affect the provisions of clause 18. - ` 

I do not think that the question that the court has a discre- 
tionary powers to decide claims*to property or claims against 
persons outside its jurisdiction is material to*the present ques- 
tion, which is whether the court can enforce the attendance of 
a witness. | 

Thé second point raised by Mr. V. Varadaraja Mudaliar in 
his argument is that his summons is not being issued under 
S. 36, but under °S. 7 of the Act. On this point, I say that 
S. 7 merely confers jurisdiction to decide al! questions that may 
arise in an insolvency, but it does not provide for a procedure by 
which strangers to the insolvency proceedings can be brought 
before the fourt. The only section, which so provides, is S. 36. 
I, therefore, hold that a summons canngt be issued under S. 7 of 
ihe Act. . 

After I had passed fhe above ofder, Mr. Albuquerque drew 
my attention to a case, not cited by Mr. V. Varadaraja Muda- 
liar, Dharam Somani v. Bhim Bahadur Singh (6), in which it 
has been Held that the High Court, Calcutta, has jurisdiction 
to summon witnesses «esiding more than 200 miles from Cal- 
cutta undef S. 36 and thgt O. 16, R. 19 of the Code of Civil 
Procedure, does not apply to summonses under S. 36. This deci- 
ssion is in conflict with the judgment ip O. S. A. No. 30 of 
1917 of the Madras*High Court in which it has been held that, 
in respect of orders unger S. 36 of the Act, the court is govern- 
ed by the provisions @f O. 16 of the Code and by any rules 
relating to the same matter to be found in the Original Side 
Rules. Sci 

The result of all the decisions appears to me to indicate 
that the High Court has jurisdiction to try questions that arise 
even though they arisg over 200 miles {rom Madras and juris- 
diction to examine witnesses residing ayer that distance, but 
there is no procedure or machinery by which a witness*can be 
comfelled to come to Madras from a distance of over 200 miles. 


“8, (1916) I Is R 40 M 810. 6. (1923) 27 C W N 37. | 
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As, howeven,-thesmatter is one of great importance to the 
ial Assignee amd to the profession, I think the most satisfaci 
tory course is to refer the matte to the Court for a ruling. 


S. Doratswami Aiyar instructed by V. Varadaraja Mudabar 
for the Official Assignee, Madras. 


6 
The Court deliyered the following 


< JUDGMENT :—I say nothing about the case of a person who 
is to be summoned as a mere witness under S. 36 of the Act, 
for that case does not arise. Jhe pérson to be summoned here 
is not a mere witness, but a person supposed to*be a debtor to 
the insolvent’s estate. There is, as was observed in In re A ppleion, 
French and Scrafton, Lid. (7), a litigation between him, and 
the Official Assignee. Vide also Ex parte Waddell : In re lut- 
chscher (8) where the same distinction is made.® My answer to 
the reference is that the court has jurisdiction to summon the 


party. : 
Taxed costs out of estate. 
N. S. Reference answered affirming the - 


furtsdiction of tha Court. 





IN THE HIGH COURT QF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SRINIVASA* AIYANGAR AND, MR, 


JUSTICE ANANTAKRISHNA AIYAR. Pah 
Nallaperumal Pillai a Appdlani* (Defendant ) 
v. ° 
Sakul Hamed Maracayar ° ° 
and others .. Respondénts (Legal Representa- 


; tives of plaintiffe since deceaséd).» 

Civi! Procedure Code, S. 47—Person originally tmpleaded as defend- 

ant but subsequently removed from record—Oréers passed in execution of 

the decree—If can be said to relate io erxecuifn of the decree so far as 

he is concerned—Subsequent suit by such person—If barred—" Arising be- 
iween the parties to sust’—Meanmg of. ° 


e 
Where a person who was originally joined as a defendant to the 
suit was subsequently removed from the record at some stage of the suit 
for some reason, the court must be taken not to have regarded, or wished’ 
to regard, him as a person Sought to be bound ey the adjudication in the 
suit and by the decree eventually pas&d in the suit and he cannot be re- 


a eee KN 


*S. A. No. 11 of 1925. ý 20th September, 1927. 
7. L R (195b 1 Ch. 749. 8. (1877) L R$ Ch D 38.. 
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garded as a person bound,b# the adjudication, got haying been a party to 
the proceedings at the time of the adjudication and therefore hot a party to 
tne decree then, and, consequently, any matter arising thereafter canobt be 
regarded as relating to the executidh of the decree so far as he was con- 
cerned s9 as to bar a subsequent suit by him to establish his rights. 

Per Srinwasa Aiyangar, J —The expression “arisi between the 
parties to the suit” in S 47 of the CivileProcedura Code undoubtedly con- 
templates their having cqntinued to be $arties to the suit, at any rate, up 
to the stage at which the question arises. The expression would be in- 
appropriate 1f it should be 1eferable to a question arising between one“ who 
is a party to the suit and anqther yho has ceased to be a party to it by 


order of court. e 


Appeal against the decree of the Court of the Additional 
Subordinate Judge of Tinnetelly in A. S.°No. 9 of 1924 (A.S. 
No “517 of 1923, District Court of Tinnevelly), preferred 
against she decree of the Court of the Additional District Mun- 
sif of Tinnevelly in O. S. No. 702 of 1921°(0. S. No. 537 of 
1920 of the Distsict Munsif’s Court, Tuticorin). 

K. V. Sesha Aiyangar for appellant. `e 

B. Sitarama Rao and A. Swamtnaiha Aiyar for respondents. 

e The Court delivered the following Judgments:— 

Srinidasa Aiyangar, J. :—The main ground argued in this 
second appeal on behalf of the appellany who is the ist defendant 
in the’ suit frem which this second appeal has arisen is that the 
lower courts were wrorg in holding that the plaintiffs suit was 
not barred by the pfovjsions of S. 47 of the Procedure Code. 
For the purpose of making good an objection on the footing 
of that seetion it is necessary to make out two matters : first, 
that the Berson who gomes in as plaintiff in the subsequent suit 
was a party to the suit in which the decree Was passed within the 
meaning of S. 47 of thé Code and secondly, that the subject- 
matter of the suit was one relating to the execution, discharge 
or satisfaction of the decree in the previous suit. Mr. K. V. 
Sesha Aiyangar, the learned vakil for the appellant, wished to 
argue both the positigns, namely, that the plaintiff in this suit 
must in law be regarded as having been a party to the previous 
suit within the meaning of S. 47 of the Code and also that the 
subfect-thatter of the present suit is one relating to the execu- 
tion, discharge or satisfaction of the decree in the previous suit. 
“We intimated to him that he might for the purpose of this 

argument take it that the present plaintiff was a party to the 
previous suit witHin the medning of °S. 47 and asked him to 
argue how even on such a basis he proposed to establish that 
the subject-matter of this suit was,a matter relating to the 
extcution, disaharge or satisfaction of the decree. The facts 


e . A N e 
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were that though the present plaintiff Was made in that plaint 
2nd defendant, still it is clear from the record that hi¢ 
name was at same Stage and fow some reason ordered to be 
struck off. Therefore he was not a person whom the court 
regarded or wished to regard as a person sought to bé bound 
by the adjudication in the astion and by the decree eventually 
passed in the suit. So much Mr. Sesha Aiyangar readily con- 
cedgd, and indeed conceding it, he wished to build another argu- 
ment thereon which I shall refer to later. If therefore he was 
a person who was not bound wy thé adjudication, not having 
been a party to the proceedings at the time of the adjudication 
and therefore wag nof a party to the decree, then, can it be said 
that any matter arising thereafter could be regarded as relating 
to the execution of the decree so far as he was concerned? 
From the plaint in the previous action it is cleas that the plain- 
tiff sought to make him a party because he had got effected an 
attachment of some of the properties, the subject-matter of the 
suit and subject of the mortgage on which the suit was based. 
Therefore the plaintiff at that stage required, that any matters 
in contest between them regarding the right under which he had 
obtained the attachment should be adjudicated by fhe court in 
that very suit. But haying regard to the order directing that 
his name should be struck off we must take it tha¢ for sothe rea- 
sons, right or wrong, the oourt refusal to adjudicate with re- 
gard thereto and thereby adjudicated that ‘very decree thatemay 
be passed in the suit would not be binding on him ang should 
not be regarded as affecting his ‘interests in any mamner or de- 
grec. After such an adjudication it is impossible fô say that 
any matter that may arise in execution of the decree to which 
he was not a party could be regarded as relating to execution, 
that is to say, relating to the procedure by which the decree, 
passed in the suit is being carried out. The learned vakil for 
the appellant has referred to two cases. The first case cited by 
him was Sadanand Pandey v. Sheik Tufġil Ahmad (1). In that 
case the person who was held to have been a parjy within the 
meaning of S. 47 had not only bêen made a party to the suit, 
but had failed to raise any defence to the action dr th clafm of 
the plaintiff which he could have done by way of defence. This 
is clearly indicated by the learned Judges in that case at page 
116, 2nd column, whert they use the following words about 
“he right of equity of tedemptién which he could or could not exer- 

cise as he desired and which, as a matter of fact, he did not exercige.” 

en 

1. 61920) A T. R, 1923 AlL 1s, . e 
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No doubt later on they proceed to point out that he could have 
taised the objection in the course of execution . Strong fet- 
ance has been placed by Mr. &. V. Sesha Aiyangar on these 
observations. But there are no materials before us with regard 
to the facts of this case on which we could say whether the 
nature of the abjection was such that it could have been reason- 
ably raised in the cousse of executi®n even though the party had 
failed to take it or make out by way of defence in the action. 
That decision therefore cannot possibly be regarded as at all 
applicable to the present c&se Hegause that was the case of exe- 
cution of the decree which obviously was in the circumstances 
of the case binding on the garty who as plaintiff subsequently 
instituted the suit. The other case cited by the ‘learned vakil 
for*the appellant was Nand Kishore v. Sultan Singh (2). In 
that cas@ the question whether it was not ppen to the person 
who subsequently filed the suit as plaintiff and who was also a 
party to the previ6dus suit to have set up his title by way of de- 
fence to the action and on his failure to do*so he had not for- 
feited the right of setting up such title afterwards was not 
argued at all. It does not at all appear to have been taken 
before the learned Judges. The decision in the case does not 
refer to any such question and does notedeal with it. The deci- 
sion itself is based ultimately not on S. 47 but on R. 92 of 
0. 21 of the Procedure Code. That decision therefore cannot 
also be regarded as applicable to the present case. S. 47 of the 
Code refers to all questions arising between the parties to the 
suit in which the decree was passed. The expression 
“arising “between thg parties to the suit” undoubtedly 
contemplates their having continued fo be parties to 
the suit, at any rate up to“the stage at which the question arises. 
The prea partiċiple “arising” is the word used, and the expres- 
‘sion “arising between the parties to the suit” would be inappro- 
priate if it should be referable to a question arising between 
one who is a party to the suit and another who has ceased to be 
a party to it by order of court. That alone can be regarded 
as relating to the execution df a decree which is concerned with 
carrying @ut fhe provisions of the decree, and if as in this case 
the court deliberately sent a party out and refused to make him 
any party to the adjudication which it might make in the action. 
then it follows logicaĦy that any title Or right which he may 
have to set up and which the tourt refiised to adjudicate upon 
canngt be regarded as coming under the expression “execution 


N , 2. (1925) IL R7Lab } e 
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of the decree”. We must also observe that even though from the 
recdrd it'appears that the plaintifs name had been struck off 
from the list of parties in the st by order of court, still Mr. 
Sesha Aiyangar offered to argue the point that he must still in 
law be regarded as a party within the meaning of S. 47. In the 
view we have taken'of the éther question it has really become 
unnecessary to consider this Point, The second appeal is there- 
fore dismissed with costs. - 


Anantakrishna Aiyar, J. :—;The,appellant instituted a prior 
suit O. S. No. 495 of 1916 om the file of the District Munsiff’s 
Court of Tuticorin against his mortgagor to recover money due 
to him under, his mortgage. He fnade the present plaintiff 2nd 
defendant to that suit. Copies of the plaint in that suit as well 
as of the decree passed therein have been exhibited in the present 
suit as Exhibits II “and II (a). In Exhibit II “the plaint, there 
is a note against the 2nd defendant “remoyed from record”. 
In the decree there is a statement that the 2nd defendant has 
been removed from the record. On this state of the record I 
am absolutely clear that the 2nd defendant if that suit wha is 
the plaintiff in the present suit should not be taken ip have been 
a party to that suit at all within the meaning of S. 47 of the 
Code. Mr. Sesha Aiyafigar, however, argues that he must be 
taken to be some sort of party all tha, same. When the court 
declined in the previous suit to have the sights claimed by the 
then 2nd defendant adjudicated, I thik it is not possible to 
hold that the 2nd defendant should have intervened jn €xecution 
proceedings and sought to have the adjudication ofshis rights 
. made there in exegution proceedings untler S. 47, The court 

having by its order, rightly or wrongly, removed the 2nd de- 
fendant from that suit, should be taken to have ruled that none 
of his rights could be adjudicated in that suit, which include¢ 
of course both the stage before the decree and the stage after 
the decree. I am therefore clearly of the opinion that in what- 
ever sense he might be deemed to be a p&irty, after his name had 
been removed from the previous,suit, the presert suit, in the 
circumstances, is maintainable as was held by the lower appel- 


late court. I therefore agree with my learned brother that the 
second appeal should be dismissed with costs. . 6 
N. S. i Second appeal dismissed. 
—— e 
. ? ° E ‘ 
e f ° . 
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4 4fULL BENCH} © 
IN THE HIGH COURT OF JUDICATURE AT, MADHAS. 


PRESENT :—Sm MURRAY Courrs-TROTTER, Kit., Chief 
Justice? Mr. Justice WALLER, Mr. JUSTICE ‘Jackson, Mr. 
JUSTICE SRINIVASA AIYANGAR AND Mr. JUSTME ANANTA- 


KRISHNA AIYAR. : 6 
K. R. Subramania Aiyar and others 2. Appdlants 
(Defendants 1 to 3) 
v. ° S ° 7 
Sabapathi Aiyar and another ° ... Respondents (Plaèntiff 


š ang 10th Defendant). 


Hindu Larmw—Joini family—Simple creditor of father “Bona fide par- 
tition between father and sons—Right of the creditor to recover the debt 
from the®shares af the sons after partition 2 

Held by the Full Bench (The Chief Fustice and Srinivasa Aiyangar, 
J., dissenting) —A simple creditor of a father in a joint Hindu family 
is entitled to recover the debt from the shares of the sons after a bona fide 
partition has taken place between the father and the sons. 

5 Jagannatha Rao*y. Viswesam, (1924) I L R 47 Mad. 621 : MLJ. 


590, followed, 


Karri Venkatareddi v. Chelluri Satyanarayanamoorihi, (1920) 40 
M L J 473, overruled. ry 
Peda Venkatina v. Sreenivasa Deekshatulu, (1917) I L R 41 Mad. 136: 
33 M L J 519, explained. ¢ e 
“Appeal against fhe,decree of the Court of the Additional 
T ag Judge of Coimbatore in O. S. No. 4 of 1923 
(O. S. No? 110 of 1919 on the file of the Court of the Prin- 
cipal Subordinate Judge of Coimbatore) . 
S. Vdradachariar far K. S. Champakesa Aiyangar for 
appellants. 
s T. S. Rajogopala Atyar for lst respondent. 
The Court (Kumaraswami Sastri and Ramesam, JJ. ) made 
the following S 
ORDER oF REFERENCE TO A FULL Benca :—This 
Appeal was ordered by Mr. Justice Krishnan and Mr. 
Justiee Venkatasubba Rao to await the decision in the Full 
Bench reference in Second Appeal No. 1269 of 1923. The 
Full Bench did not think it necessary to decide the question 
of law raised. We tink that having regard to the importance 
of the question raised and of the confliet of decisions in J agan- 
naihg Rao v. Viswesam (1), Peda Venkamna v. Sreenivasa 
Kg O ee ee 


*Appeal No. 397 of 1924. e 9th December, 1927. 
y k (1924) I L R 47 M 621 :40 M Lg 590. 
; S 
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Deckshatuly (2).and „Karri Vénkatareddi v. Chelluri Satya- 
naraganamoorihi (3) the following question should be referred 
to a Full Befich,: ° é 

“Whether a simple creditor of a father in a joint Hindu family is entitl- 
ed to recover the debt from the shares of the sons after a bona fide partition 
has taken place between the fathei and the sons?” 


We shall decide this appeal bn the merits after receiving the 
opinion of the Full Bench. 

°T. M. Krishnaswami Atyar for K. S. Champakesa Atyangar 
for appellants. 

K. S. Krishnaswami’ Aiyaugar for T. S. Rajagopala Atyar 
for Ist respondent. 

The Court expressed the follwing 

OPINION :—The Cluef Justice —My general views, on 
the subject of the pious obligation of the son to pay sych debts 
of his father as ate wyavaharika are to be fund in several 
reported cases. So I content myself on this occasion with a 
summary statement of those propositions which I conceive to 
be established law and which lead up to the exact point which 
we are called upon to decide. 


So far as I am aware, the obligation i is a pecujiar feature f 


of Hindu law, and is not to be found in any other organized 
system of jurisprudencefin the world. The obligation is based 
on a religious doctrine which I should imagine not to be re- 
garded as tenable now-a-days by educated Hindus, even the 
most orthodox. Under the old Hindu law, the liabilit~ was 
a personal one resting on the son and doubtless did not operate 
upon him until after the father’s death. A serieg,of Privy 
Council decisions eculminating in Brif Narain y. Mangal 
Prasad (4) have both extended andé limited the old law. It 
has been extended in that the son’s share of the undivided fami- 
ly property is made liable in execution of g décree given agains? 
the father during the latter’s lifetime; and also in that the son 
can be impleaded jointly with the father in order that the ques- 
tion whether the debt was or was not vyavaharika may be 
settled in the suit and not left for discussion in the execution 
proceedings. It has been limited in that the sorts liability has 
for many years been confined to his share of the joint family 
property. Zi 

So far I think we art in the domain ob reasonably settled law. 
But the question was s bound to Srise and did arise: What is to 

2, (1917) IL R 41 M 136: 33 M L J 519. ° 

3. (1920) 40 M L J 473, . 

4 (1923) LROILAJHI,IL RAGA 95 (46M LJ 23 (PO, 
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be the application of.these principles ig a case where a parti- 
‘tion is effected between father and son after the fatheg has 
contracted the suit debt, anda the propert? copsefuently ts di- 
vested of its character of joint family property and becomes the 
individual property of the father and son réspectively, but 
where -no provision is made in tke partition for*the discharge 
of the father’s debt} It is said m several of the Madras cases 
that if the partition was a sham, a mere device to defeat those 
creditors who would otherwise be entitled to satisfy themselves 
out of the joint family property, the creditors’ rights are not 
affected wher the appropriate steps have been taken to set the 
partition aside. We have got been referged ‘to any actual: deci- 
sion on the point, but I think we may assume that the view 
expressed is right for the simple reason that the effect of a deter- 
minatio& that éhe act purporting to divest, the property of its 
character as joint family property is to be set aside as a 
sham transaction*is to declare that the property has never in 
truth lost its original character of joint fdmily property. But 
what is to happen if, as in this case, the partition was honest 


* iff the sense defined by Ramesam, J., in Jagannatha Rao v. 


Viswesam*(1), viz, that enough property was assigned to the 
father to satisfy the claims of his personal creditors? The 
point first canfe to a head in Krishnasams Konan v. Ramaswami 
Aiyar (5), where it wag held that a decree obtained against the 
father alone could not pe executed against the share of the son 
which had come to him in a subsequent partition. That deci- 
sion has fiot been questioned so faras I know and it has 
stood for nearly 30 years and doubtless many titles to property 
are now founded upon it, so that even if T thought it wrongly 
decided I should not venture to disturb it. Next in order of 
date came the degision in Ramachandra Padayachi v. Kondayya 
Chetti (6). At first sight it appears io be a direct authority 
in favour of the responglent, but it clearly is not, because the debt 
there was not a personel debt of the father, but a debt incurred 
by him as manager of a Hindu joint family and obviously bind- 
ing on the joint family property as it stood at the date of the 
debt,” whatever subsequent dispositions of it were made. No 
eo of the pious obligation of the son did or could arise. 
ut the case is undoubtedly significant for a further reason, 
viz., that the ground “of distingtion from Krishnasami Konan 
oS ké h : a b 
1, (1924) IL R 47 M @21 at 626.46 M L J 590. 
? (1899) I LR 2 M 519 :9 ML J 197. 
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v. Ramaswami Atyar (5) was faken tħat whereas in Krishna- 
sama Konan v. Ramaswami Aiyar (5) the father alone was made 
a patty to the suit’ in Ramachandra Padayachi v. Kondayya 
Chetti (6) the son had also been impleaded and judgment had 
gone against him. id 
Following the history of the Madras cases, we next come 
to Komeswaramma v. Venkatasubba Row (7). There is no 
question that Wallis, J., in that case expressed the opinion quite 
definitely that a Hindu son is liable for his father’s debt.“‘to the 
extent of the joint family property which came to his hands at 
partition.” Having regard to the actual decision, which on 
other grounds distharged the son, that was clearly an obiter 
dicium : andel do not think it is worth while to speculate 
whether the language used by the same learned Judge in Peda 
Venkanna v. Sreenivasa Deekshatil (2) is er is n&t.to be 
regarded as showing that he had altered the view he had taken 
in Kamesworamma v. Venkatasubba Row (7) though the 
language used by htm at page 141 would seem very strongly to 
suggest that he had. That brings us to Jagannatha Rao v. 


Viswesam (1) and there is no doubt that that case is a direct ` 


authority for the plaintiff, and all that we have to ask ourselves 
is whether we agree with it or not. 

After the most anxious consideration, I have come ‘to the 
conclusion that that case should not bê followed. I have had 
the advantage of reading the judgment prepared by my brather 
Srinivasan, and he has dealt with the matter so fully, that I can 
give my own reasons briefly for arriving at the same conclu- 
sion. I think first that the doctrine of, the pious Obligation 
should not be extended beyond the point to which thescases have 
carried it. The doctrine is as I have said an illogical relic of 


antiquity unsuited to any but a primitive and pqtriarchal society. , 


We have to apply it within the limits made binding upon us by 
the decisions, but I think we should refuse to go a step further. 
A father and his soh can partition the joigt family property and 
put an end to the father’s power to alienate or chagge any part 
of the property except that which hs become his own absolute- 
ly by reason of the partition. The cases lay stres$ orf the*con- 
sideration that the creditor’s right is nothing but a right to exer- 
cise such power over the property as is vested in the father” 
In effect, Jagannatha Rao v. Viswesam %1) imposes a fetter 


e b oo 
1. (1924) I L R 47 M 621 - 46 M L J 590, 
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peas on the right to partitien whith to my mind is unwarranted 
Subramania either by principle or authority. The credjtor’s right is surely 

ayar safeguarded amply by the poyer of the court in a prope? case 
Sabapathi to declare a purported partition whose object is to defeat credi- 


7 jaka tors toebe a nullity. Or to put it in another way, the right of the 
Coutts- creditor has always been exercisaþle only againstethat which at 
pia the time he exercises it was joing family property : either be- 


cause there has been no attempt to partition it, or because the 
attempt made is void, and unavailing therefore to divest it of 
its original character. e e ` 

I therefore would answer the question propounded in the 
negative, but as the majority of the court is of the contrary 
opinion the answer of the Full Bench will be in the affirmative. 


Waller, J. Waller, J. :—The question referred to us is : 

“Whether R simple creditor of a father in a joint Hindu family 
is entitled to recover the debt from the shares of the sons after a bona fide 
partition has taken place between the father and the sons?’ 

A further question seems to me to be considered and that is 
h what is meant by a bona fide partition. What is meant is, I 
suppose, a, real division of property between a father and his 
sons, not entered into with the dominant view of defeating the 
father’s creditors. But, if the effect ef the division is to defeat 
them—no provision haying been made for the discharge of the 
father’s legitimate debts out of thé family assets—I do not sce 
how such a partition can properly be described as bona fide. 

Or the question. referred, two divergent views have been 

‘ expressed, by two Benches of this court. One is to be found in 
Jagannatha Rao v. Viswesam (1) and thg other in Peda Ven- 
kanna v. Sreemvasa Deebshatulu (2). The former is directly 
in point and follows ancther decision of this court, Ramachandra 

° e Padayachi v. Kondayya Chetti (6) which seems to me to be 
` equally directly in point. The latter—if a case is to be con- 

° sidered an authority enly for what it actually decides—is not 

exactly in point, alth®ugh I concede that both of the Judges 

who decide& it gave utterance to opinions that are very much 

in point., The question for our consideration is which of these 
. two divergent views should be followed. 

e Tie Peda Venkanna v. Sreenivasa Deekshatulu (2) view 

put shortly is this. «The creditor's right to bring to sale the 


sae sons’ shares for. an antecedenttlebt is based on the father’s Tight 
: a (1924) TL R47 M 621:46 ML J 590. 7 
pacts 2. (1917) ILR 41 M 136 :33 ML J 9319. 
. 6. (1901) II R 24 M 555. ; . : 
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to sell the sons “shares for such a debt. The father’s right 
ceadis on pgrtition®*and “as the creditor can only work out the 
father’s ii sie the date of the suit, he can have no right if 
that right is lost owing to a bona fide partition.” The other 
view is that the only difference partition makes is that a creditor 
cannot, after it, on a decree*against the father alone, proceed 
against the sons’ shares in eXecution. On principle, I can see 
no reason why a partition should exempt a son’s share from lia- 
bility for a pre-partition debt for which it was liable before parti- 
tion. The creditor advafices money fo the father on the credit 
of the joint family property. Why should he he deprived of 
all but a fraction ofehis security by a transaction to which he 
was not a party and of which he was not aware? And what 
becomes of the son’s nious obligation? It was binding as re- 
gards the particularedebt before partition; does ft cease to apply 
to the debt simply because there has been a partition? The 
obligation was, of course, at one time absolute. In the judg- 
ment of Muthuswami Aiyar, J., in Ponnappa Pillai v. Pappu- 
vayyangar (8) occurs this passage : : J 
“In II Strange’s Hindu Law (second edition), a case is cited, in 
which a widow was sucd for a debt contracted by her husband’s father, 
who was dead, and her husband was also dead, but left 
a son who was only an infant. The law officer stated that failing the 
son, the grandson of him who centracted the tebt was liable, consequently 
the infant would be liable when he came of age.e In his remarks on this 
case Colebrooke observed that the grandson “vould not be liable, $f he 
were separated from the family partnership. This view, it “seems to 
me, is not consistent with the Hindu Law as expounded by the, Mitakshara 
as to the character of the son's special obligation. Neither coparcenary 
relation nor the taking of assets is a pre-requisite.” è 
The obligation was, then, originally absolute and not condition- 
ed by the continuance cf the coparcenary relation or by the tak-, 
ing of assets. The rigour of that rule has been relaxed to the 
extent of making the taking of assets a condition of its 
enforcement. We are now, it seems togme, being asked to re- 
lax it still further by declaring that the obligation is 
dependent on the continuance of the coparcenary rela- 
tion. I concede that it does not attach to post-partition debts, 
but, as I have already observed above, I am unable to gee why, 
a partition should have the effect of detaching it from pre-par- 
tition debts. In point of fact, a proper p&rtition does not extin- 
guish the liability for such debts. On the*contrary, it should 


provide for their discharge out of the joint property. A 
l 8. (1881) ILR 4 M 1 at 20 (F B). J = 
o e © e 


e e 
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~ “The debt of his father. is . . . musi be discharged. by a 


ffarcener jointly with his kinsmen when partiion js made”—Katya ; 
The partition referred to, in this quotation w a 
partition at the father’s death, but though partition was subse- 
quently* allowed inter :tvos, the principle has, I conceive, re- 
mained unchanged, that the sons myst provide for ¢he discharge 
of the father’s legitimate debts. e It has been suggested that 
the principle is sufficiently complied with if the share allotted 
to the father is large enough to satisfy those debts. The tor- 
rect method, I think, is fer the debts,and the property to be 
shared equally» If that be so, it*seems lo me impossible for the 
sons—in a case where no provision has been made for the dis- 
charge of the father’s debts’at partition—to contend that they 
are not liable to be sued by the creditor. Had they done what 
was profer and,provided for the discharge of those debts rate- 
ably among themselves. he could have sued “them and they can-. 
not take advantage of their own default in order to evade their 
obligation. . 

Having stated what I conceive to be the proper principle 
applicable, I will deal briefly with the case-law. It establishes 
definitely dhe proposition, that a creditor cannot in execution 
of a decree passed against a father eloge on a pre-partition debt 
proceed against the shares allotted to the sons at partition. That 
—and nothing more—was laid dawn in Krisknasams Konan 
v. Ramaswani Aiyat (5). The proposition is based, reasonab- 
ly enough, on the hypothesis that, the father’s power to dispose 
of the sons’ shares having céased, the creditor could no longer 
exercise Mat power. „The District Judge—afterwards a Judge 
of this Court—whose decision was appealed against and confirm- 
ed, pointed out that the ‘creditor should have made the son a 
party to the suit. It was not necessary for the Appellate 
Judges to express apy opinion on’ that view, but they did not, 
at any rate, dissent from it. The question we are now concern- 
ed with arose directly fn Ramachandra Padayachi v. Kondayya 
Chetti (6) and it was decided against the son, the Bench hold- 
ing that k 

“The sdh was liable only to the extent of the family property which had 
come to him under the partition.” 
Ìt is said that the case is only an authority for the position that the 
son is liable for a-family debt contracted before partition. If 
it decided somethirg so self-evident and commonplace, the case 
would never have. been reported. It seems to me clear that it decid- 
Sala CSI, PEAR aa le SENET an 
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ed very much more than that. Tie Krishnasami Konan v. Rama- 
si a Aiyar case (5) was one of, a father’s personal debt and 
yam ‘\iyangér, J., pointed,out in the course of the argu- 

ment that if the son had been made a co-defendant the property 
which had falten to his share would have been liable. e In the 
judgment, again, the point of distinction between. the two cases 
was emphasised. “The case ¢elied on by the appellant, Krishna- 
sami Konan v. Ramaswamt Aiyar (5), is clearly distinguish- 
able. In that case the suit was brought after partition against 
the father alone, and the point decided was that property taken 
by a son under a partition effected before theesuit could not 
be seized in execution of a decreg obtained against the father 
alone in suclf a suit. The case turned on the plaintiffs rights 
in execution, not, as here, on the question whether “the 


plaintiff is entitled to judgment as against tħe son.” 


This is all perfectly clear. The distinction between 
the two cases was not that one wag of a personal 
debt and the other of a family debt, but that one 
was of executing against the son’s share a decree passed against 
the father alone and the other of a suit against both father and 
son. There was no question in either of the creditor’s right 
or the son’s obligation; the only question was as to the proper 
method of enforcing them after partition. That is “how I 
understand the decision in Ramachandra Padayachi v. Kon- 
dayya Chetti (6), and how it was understood by Wallis,*J., in 
the next case, Kameswaramma v. Venkatasubba Row (7), 
where he quoted and approved it. The last was, from the 
creditor’s point of, view, a most unfortunate case. ‘The trial 
court found that the partition was a deliberate frattd, the share 
allotted to the father being disproportionately small. The first 
appellate court came, on somewhat inadequate grounds, to a 
different conclusion. The High Court Rad therefore to pro- 
ceed on the assumption that the partigion was bona fide and 
followed Krishnasami Konan v. Ramastvami Atyar (5). The 
son had not been made a party tọ the decree whtch was being 
executed after partition and his share was held not tp be, liable. 


I do not for a moment contend that this case is an authority ' 


in favour of the view that I am propounding, but it is smportagt 
to note, with particulag reference to the next case, that Wallis, 
Ja quoted in his judgment, Remac ra Padayachi v. Kon- 


5. (189) ILR Z2 M 59 :9MLJ 197. 
6. (1901) I L R 24 M, 555. 
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dayya Chetti (6), with approval. The pest case, Peda Ven- 
hanna v. Sreenivasa Deekshaiuls (2) is, asa have already fob- 
served, not exactly in point, that is if a case ig atfthority’for 
nothing more than it decides. What it decided was this : 
“Tat a son is not liable . . . . . on g promissory not 
executed by his father after partition ig renewal of a note executed by 
the father before partition.” 
I grant that, on the language a by the learned Judges, their 
decision would probably have been the same if the note had 
not been renewed by the father after partition, but it 
is, I think, impessible to assert thit that fact was not, to a very 
large extent, the real basis of their conclusion. Kumaraswami 
Sastri, J., regarded the renewal as a fresh obligation and Sir John 
Wallis gave as one of the grounds of his decision “that the father 
had no awthority,from the son to renew the note.” No doubt his 
other ground was that the suit which had been brought against 
the father and the sons had been filed after partition. That ground 
seems to be inconsistent with the approval expressed by him of 
Ramachandra Padgyach v. K ondayya Chetti (6) in his judgment 
in Kameswaramma v. Venkatasubba Rao (7). That decision he 
did not consider at all__much less expressly dissent from__though 
it was a direct authority contrary to tke conclusion he arrived 
at. Kunfaraswami Sastri, J., did consider it, but distinguished it 
for the reason that it ought to haveebeen decided on a ground 
which, I think, never” occurred to the Judges who decided it. 
If the renewal by the father of the promissory note without the 
consent of the sons is to be regarded as a fresh obligation in- 
curred after’ partition, Peda Venkanna v. Srecnivasa Deekskatuls 
(2) is not an authority for the position that a*son cannot be sued 
after partition ona pre-partition debt contracted by his father. The 
latest case is Jaganpatha Rao v. Viswesam (1) which lays down 
that the creditor can see the son after partition on a pre-partition 
debt and recover it from the share allotted to him on partition. 
With respect I think that that conclusion is correct both on 
principle and eon authority. With the authorities I have now 
dealt and the Principle I have already stated. If a father, 
before’ parfition, has incurred such debts as his sons are under 
an obligation to pay, two courses are open at partition. Either 
sufficient property must be allotted to the father in addition to 
his proper share to c coer the sons’ proportion of those debts 
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or the debts must, with the property be dévided equally between the 
co-parceners. If the first course be adopted, the sons, on being 
sued by a ereditor after partitign_the debt sbeing still unpaid 
—might—I do not say that they could—plead “with success 
that they hadedischarged their obligation in full. If the debts 
have been provided for at ghe partition by making all the co- 
parceners equally liable, the creditors have, of course, a right 
of suit against all of them after the partition. If, on the other 
hand, neither of these courses has been adopted, if the property 
has been equally divided between the co-parceners and no pro- 
vision whatever has been made for the sons’ obligation to dis- 
charge the father’s debts, I must confess that I can see no prin- 
ciple on whieh they should be allowed to escape from a liability, 
for the discharge of which they should have, but have not*pro- 
vided. They cannot plead the benefit of theig own @efault. 
In the result, I would answer the question referred to us 
in the affirmative. I may add that I canffot agree that Brij 
Narain v. Mangdt Prasad (4) throws any light on it. 
Jackson, J. :—The reference before usecannot be decided 
by any plain and direct rule of Hinda Law. That law tays 
down that a son is under pious obligation to pay the debts of 
his father; but the British Courts have not accepted the rule in 
its entirety. They have limited the obligation fo the extent to 
which the son is possesseď of family property. If it is joint 
family property, there is no difficulty » the law is clear thfat the 
son is bound. If it is family property, but divided family pro- 
perty, then the questions arise, has the law, in these 
circumstances recognized the obligation, and is it an 
obligation which the law should recognize?* To my 
mind the two questions are clearly connected; because if it is 
found that the general trend of the law has been to enforce the 
pious obligation even after partition, thefl I should hesitate to 
hold that merely out of regard for mglern conditions the law 
should now be varied by judicial decisien. Countless creditors 
will have legitimately reckoned the whole family property whe- 
ther divided or undivided as available for their debts, and they 
ought not to be suddenly disappointed. A legislative enactment 
releasing the son in possession of divided property in cegard ip 
debts contracted after q certain date would be entirely a different 
matter. In Peda [enkanung v. Sreentvasa Deekshatuly 
(2) “‘Kumaraswami Sastri, Ja has treated partition as 
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analogous to a convefance. * If the . father chooses, not 
in fraud of creditors, to alienate property, -thatf is 
an ordinary risk which any crgditor who has not gèt an aétual 
charge upon the estate must be prepared to take. It is not.open to 
him to Say that he never expected alienation, nor‘is it any more 
open to him to say that he never expected partition. But I venture 
to doubt if the cases of partition and conveyance are quite paral- 
lel. The conveyance must be for family necessity; and a 
creditor may well say, I took the risk, such as it was, of an alie- 
nation for family necessity, but I never expected to be con- 
fronted with a partition, undertaken voluntarily and under no 
necessity, which has resulted,in my debtor having only a frac- 
tion of the assets previously available. So that P think if the 
previoys decisions of our Court have led creditors to expect that 
the famiPy property will be available to them and not affected 
by partition, it is a legitimate expectation which we should not 
defeat on the groufid that modern conditions may render the law 
obsolete. ° 


e In my opinioñħ, to put them no higher, the rulings in Rama- 


. chandra Padayachi v. Kondayya Chetti (6) and Kameswaram- 


ma v. Venkatasubba Row ¢7) and Jagannatha Rao v. Viswesam 
(1) doestablish a distinct trend of opinion that the son is under 
pious obligation notwithstanding pagtition to discharge the not 
immoral debts of his father incurred before partition. In 
Ramachandra Padayach? v. Kondayya Chetti (6) the plaintiff 
sued a father, who had incurred debt when trading on behalf of 
a trading efamily, and also his sons 2nd and 3rd defendants 
without alleging a cause of action which wauld entitle plaintiff 
to a personal decree against either son. But the lower court 
finding that the 2nd defendant was practically a partner passed 
against him a per8onal decree. 2nd defendant appealed. He 
successfully contended that no personal decree was asked for 
in the plaint, and he ako tried to contend that in any case he 
was not liable for the debts of his father, though incurred be- 
fore partition. For this plea he depended upon Krishnasami 
Konan v. Ramaswami Atyar (5). But Bhashyam Aiyangar, 
J., at once repelled that suggestion. If the son in Krishnasami 
Konan v. Ramaswami Aiyar (5) bad been made a co-defend- 
ant, the property, he said, which had fallen to the son’s share, 
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would be liable... On, this point respdndent’s vakil was nog 
aske@ to reply and dhe appellant only succeeded in having the 
persdhal decfee cancélled. As against the property which came 
into his hands after partition the decree stood. 

It has since been suggested that, if the respondent had re- 
plied, he could have disposed ®f the appellant’s case at once by 
pointing out that the debt Was one incurred by the family 
manager on the family’s behalf. He need not have relied 
upon any plea of pious obligation. That may be quite correct; 
but as a matter of fact the regpondefit did not reply, no such 
ground was apparently taken, and the appellant ‘was defeated 
on his own ground that his pious obligation ceased at partition. 
When it was Tiled that the pious obligation did not cease at 
partition there was no need for the respondent to say anything 
more. . S 

In Kameswaramma v. Venkatasubba Raq (7) the father 
had stood surety in execution proceedings, and had become lia- 
ble for the amount when the decree under which the execution 
had proceeded was reversed. His family land was attached, 
and his son objected, claiming that a subsequent partition had 
put him in exclusive possession of the property, which therefore 
was no longer liable for hif father’s debt. His claim was reject- 
ed and he brought a suit pleading that, the property was not 
liable after partition. The trial court foynd that the parti- 
tion was in fraud of creditors, and so th property was ljaBle. 
The lower appellate court found that there was no fyatid, and 
therefore the property was not liable. The 4th defendant who 
was practically the attaching creditor appealed to this Court, 
claiming that even though the partitionswas not fraudulent, the 
family property in the son’s hands would still be liable. 

The first ground of Second Appeal was : ki 

“The lower court ought to have held (assuming that the partition be- 
tween the plaintiff and defendant was not effected with the intention of 
defrauding creditors for evading execution) tha? the family property is 
liable in the hands of the son for the liabiljty incurred by the father prior 
to the date of the partition.” . f 

This Court accepted that plea, holding that a Hindu son is 


liable for the surety debt of his father to the extent of the joint e 


property which came to his hands at partition. But the res- 
pondent had another defence to the decree of the lower appellate 
court. Though the son might be liable if directly sued, was 
he liable, after partition, to execution, under a decree obtaintd 

7. (1914) IL R38 M 11% : 277 ÑL J112. ° 


* R—93 j e sige 


F. B. 
Subramania 
Aiyar 
y. 
Sabapathi 
Alyar. 
Jackson, J. 


% E || 
s 


738 THE MADRAS LAW JOURNAL REPORTS. g [vor. 


against his father alone before partition ?, When the father had 


“no longer the right to bring the property ta sale, had the pudg- 


ment creditor a higher righté On this plea the decree df the 
lower appellate court“ was upheld and the appeal was dismiss- 
ed. But on the main ground taken in appedl the appellant 
succeeded and the Court held ia terms (vide Weadnote) that 
the son is liable for. the debt of his father to the extent of the 
joint family property which came to his hands at partition. 
So whether or no this be described as obiter, it did undoubted- 
ly add distinctly to the previdus trend of opinion. This again 
was followed in Jagannatha Bao v. Viswesam (1) to which 
I myself was a party, and which I merely cite as adding to this 
trend. ae 

The only reasoned opinion to thé contrary is that of 
Kumaraswamf Sastri, J., in Peda Venkanna v. Sreenivasa 
Deekshatulu (2). His Lordship first lays down the generally 
accepted proposition that the strict rule of, Hindu Law enjoins 
the pious obligation irrespective of possession of any assets; 
Rut it is now Well settled that such obligation is circumscribed 
by the possession of ‘assets. The difficulty is to discover what 
exactly is to be implied by assets. In the words of this judg- 
ment. they arg ‘assets or joint family ‘property’ as though family 


property could only be,reckoned as assets so long as it was held | 


jointly, but not after partition. et is it not equally logical to 
reckon family property as assets after partition? No, it is argu- 
ed, because if the father owing to partition has lost his power of 
dealing with the soms interest the creditor can be in no better 
position. But this Argument would seem to assume that the 
creditor’s’ claim is entirely based upon the father’s power of 
dealing with his son’s interests and not also based upon the 
pious obligatiorPof the son. I fully see the force of the assump- 
tion’if the creditor is trying to execute a decree obtained against 
the father alone against assets Held by the son after partition, 
which the father has*no present power to bring to sale. Then 
the creditor can be in noe better position than the father. 
Bue b sould hesitate to assume that the creditor’s 
rights are equally circumscribed, when he has made the son a 
party to the suit, and, by virtue of the son’s pious obligation, has 
obtained a decree against assets in the son’s hands. His claim 
then is based upon the son’s ptous obligation, and, in my opinion, 
is pot affected by the circumstance that the father has no longer 
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the power to sell.- This is the “distinction brought out in the 
headhote to Kameswaramma v. Venkalasubba Rao (7). . 

The argument then proceeds éo the analogy between a parti- 
tion and a conveyance which I mentioned at the outset, | and it 
concludes with ‘a reference to Ramachandra Padayachi v. Kon- 
dayya Chetti, (6) and Kamestêoranma v.Venkatasubba Rao (7). 
The latter case is cited as autMority for the proposition that the 
creditor ‘has no right to proceed against the son’s properties’; 
but it is also authority for the proposition that a Hindu son is 
liable for the debt of his father to the*extent of the joint family 
property which came to his hands at partition. ° 

As regards Ramachandra Padayachi v. Kondayya Chetti 
(6) it is noteď that the liability was under a contract entered into 
for the benefit of the joint family, which is perfectly correct, but, 
as observed akove, that was not the ground taker. 

Thus to my mind there is no convincing rule of law nor line 
of argument which would justify a departure from the clear trend 
of previous rulings in this Presidency. I would reply to the 
reference in the manner proposed by Waller, }. 

Srinivasa Aiyangar, J. :—The question referrgd for the 
opinion of the Full Bench in this case is not only of considerable 
importance but is likely fb arise frequently in the future, The 
question having been specially referred,to a special Full Bench 
of five Judges in view of ‘the conflict of, opinion among the 
Judges of this Court, calls for a consideration on the princtples 
of Hindu Law and the decisions of their Lordships of the Judi- 
cial Committee and cannot in my opinion be satisfactprily an- 
swered by a mere reference to the decided cases in this Court, 
many of which are at conflict with ome another. ° 


The question referred is in the following terms : 

“Whether a simple creditor of a father in a Hgndu joint- family is, 
entitled to recover the debt from the shares of th® sons after a boya fide 
partition has taken place between the father and the sons?” 


From the question so stated it follows that the joint family, 
before partition, was constituted only by the father and his sons, 
that the creditor did not under the contract with the father get 
any family property as security for his debt, that the debt wis in- 
curred by the father when the father was still the manager of 
the family and the family itself was undivided, that subsequent” 
ly a valid partition was effected by and Between the father and 
his sorts, that such partition was bona fide by which we may 
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ynderstand that it was fot a mere sham, yrasnat unfair and was 


‘snot also intended to defraud, defeat or delay the father’s dedi- 


tors. It is not possible to spall out any mdre fron? the qu&tion 
itself. One thing more however we may also assume, 
and thit is, that the creditor wants for some reason to proceed 
to recover the debt due to him, not only from the*father who is 
still alive and from dhe share alletted to him on’partition, but 
also from the son, that is to say, from the property allotted to the 
son on partition. 

From this fact alone*the inference would not be reasonable 
that the propérty set apart for the father on partition was not 
sufficient to meet all the father’s debts which were not immoral 
or illegal. On the other hand one may almost be inclined to 
take the view, that, if knowing the extent of the father’s debts, 
the father was*on partition left with property not sufficient to 
pay off all his proper or vyavahartka debts, the intention of the 
parties to the partition must have been to glefeat or delay the 
creditors of the father. But as the basis on which the question 
has been propounded is that the partition has been effected in 
good faith, and is fatr, there are no materials before us on 
which one can say whether the anxiety of the plaintiff to proceed 
against the son’s share is really becauSe the father’s share is at 
present insufficient to pay off and discharge the suit debt or has 
been prompted by same ulterior purpose. If there are nume- 
rous*cases of partitions brought about with the sole object of de- 
feating the father’s creditors, cases also are not wanting in this 
country Q$ fathers who, falling out with their sons, set up their 
creditors to proceed against and molest the gons. The observa- 
tion, however, in this connection would not be improper that in 
cases in which the partition is found to be fair and in good faith 
ehe courts may have and exercise the power, at any rate, on the 
rule of justice, equity and good conscience, to require the creditor 
to proceed in the first instance against the father’s share and to 
have recourse to the ¢bn’s share only after the father’s share 
should be exhausted. e 

As the qttestion, however, has no reférence to any such con- 
siderations, it has only to be answered on the true legal principles 
pplicabfe to the case. I shall first deal with what I consider 
to be such legal principles and then proteed to discuss how far 
those principles have found afceptance or not in the decided 
caseg. 

The plaintiffein such cases is suing the son along with the 
father in order tọ recover a simple money debt dwe by the father. 

. A ` 
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The debt .of the-father lies in contrat. There is no questjon 
oftthe obligationeof the son being under the contract itself, ùs 
it hay be ‘in a cage in which the contract is made or alleged to 
be made by the father in his representative capacity as mana- 
ger and on behalf of the family. In a suit on a confract by 
the father,’the son is, properly speaking, not a proper party 
at all. After the innumerable decisions of all the Courts and of 
their Lordships of the Judicial Committee that a decree against 
the father may, as such merely, be executed against the sons’ 
interest ine the family property als& and that in such proceed- 
‘ings all that the sons can do is to show that th® debt in respect 
of which the decreeewas passed was an illegal or immoral debt, 
it follows Idgically as referred to and explained in several, judg- 
ments that the joining of the sons also as defendants originally 
is merely to affosd to the sons an opporturfity to allege and 
prove, if possible, that the debts are improper. It may be too 
late at the present day to seek to object meticulously to such 
form of action, but it must fall to be observed that the liability 
of the son to be made a party defendant inesuch an action, has 
never been stated to be any legal obligation of the son himself 
to the creditor. . 


It has sometimes been stated that the liabikty of the son to 
be so made a party is onethe basis of a pious obligation of the 
son under the Hindu Law to pay the ‘father’s debt. d shall 
later on have to refer to the true nature and histor} of this 
obligation. But for the present purpose the inquiry may be 
limited to investigating it for seeing whether that can be regard- 
ed as the true legal ground of the tight of a creditor. It has 
never been to my knowledge suggested that the pious obliga- 
tion as it may be of the son was towards any person other thąn 
the father himself. Otherwise, if it should be deemed to be 
towards the creditor, it is difficult to sge what room there is for 
any piety. ° 


The right of the creditor therefore is only against the 
father. If it were against the son also, the gerferaleruléshould 
be that the son should also be-made a party to the suit itself in 
every case and a decree obtained, and that no decree obtaintd 
merely against the father is capable, as*such, of being executed 
against the interest of the sds also in the family property. 
It seems to me therefore that there can be little doubt -that the 
pious obligation of theyson is only towards the father. The 
right of the father corresponding to this obligation on the part 
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cf the son is his adnfitied “Yight to: qlienate the entire 
family property including the son’s shase for bona fie 
antecedent debts of his @wn. Being’ a. pdwer fof 
sale, although only under certain circumstances, it is really in 
the natufe of property and that is how it comes about that in 
mere execution of the decree against the father this power of 
sale is enforced and made available for the satisfaction of the 
decree. 


Again it is in the view that,this power to sell possessed by 
the father is in the nature of property, that the legislature under 
certain systems of insolvency vests such powes in the Official 
Assignee for the benefit of the creditors. “The remedies of a 
father’s simple creditor during the father’s lifetime may all of 
them be defined gnd explained with reference to this power of 
the father. And I may also further add that they cannot be 
satisfactorily formulated on any other basis. It has been re- 
cognized by the Courts and approved by the Privy Council that 
during the father’s lifetime his creditor may get a decree against 
the father and execute such decree against the son’s share also, 
if the son sMould be unable to prove the debts to have been 
tainted with illegality and immorality qr else may, after mak- 
ing the $on also party to such a suit and obtaining an adjudi- 
cation from the Court that the deb& is a proper debt of the 
father, get a decree ekequtable against the entire family pro- 
perty. Piring the father’s lifetime he has undoubtedly the 
power to seH the whole of the ancestral estate in satisfaction 
of an antetédent debt apd it is only in cases he does not do so 
and discharge the debt, thac the creditor is Biven the right to 
proceed in one of the two courses above indicated. 


e lam therefore unable tc agree that apart from the father’s 
right of sale there is during the father’s lifetime such a thing 
as the pious obligation of the son to pay the father’s debts, and 
that such obligation is caBable of being regarded as one in favour 
of a creditor and enforced as euch. 


Tfie trie principle of Hindu Law is that a father while 
liying shauld pay up all his debts but if he should die indebted 
and his debts should not be discharged, he is a sinner and he 
has to suffer penalties if a state of existence after death. The 
son himself, the Putra etymoldgically is he, who saves “from 
hell, and according to all true and correct notions of Hindu 
Law the pious ob¥gation arises only gfter the death of the 
fathe? and not before. . : 


` 
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When Lord Shaw deliveting the judgment of the Board 
if the ease of Sgh Ram Chandra v. Bhup Singh (9) makes 
thè following statement, that Jparned Lord was merely re-stat- 
ing accurately and succinctly the ancient Hindu Law on the 


point : : ° 
“While the father, howeyer, remains in life, the attempt to affect 


the sons’ and grandsons’ shares, in the property in respect merely of their | 


pious obligation to pay off their father’s debtg, and not in respect of the 
debt having been truly incurred tor the interest of the estate itself, which 
they with their father jointly own, that attempt must fail; and the simplest 
of all reasens may be aswgned fof this namely, that before the father’s 
death he may pay off the debt, of after his death there may be ample per- 
sonal estate belonging & the father himself out of which the debt may be 


discharged.” | : 

The review of this judgment by their Lordships in the case 
of Brij Narain v. Mangal Prasad (4) seems unfortunately to 
have led to the View that the whole of the passage above cited 
should be deemed to have been overruled., There is no doubt 
that in the lattes case their Lordships gave effect to what they 
clearly considered to be the result of a series of decisions ex- 

- tending over a long time in all the courts*in this country and 
recognized and allowed as an exception to the general rule that 
even during the father’s lifetime the son can be proceeded 
against for the debt of the father to the extent of the joint 
family property in his hands. But merely because a creditor 
was so allowed to proceed against the son either in a suit or in 
execution, it does not necessarily follow that the trug Basis, or 
at any rate the true legal basis of even, such excep- 
tion as it may be regarded to ‘be, is the pious obliga- 
tion of the son.e If the Hindu Law had merely contented it- 
self with postulating the pious obligation of the son and not 
proceeded to create or recognize other rights as the consequence 
thereof, I for my part should have had gre&t difficulty in accept- 
ing as logical and except on the principle of mere state decisis 
the exceptions in the nature of the right of the father’s creditor 
to proceed against the son even during the father’s lifetime. 
But the Hindu Law itself, becatise of this pious obligation, re- 
cognized in the father the right to alienate the endire ancestral 
estate for his antecedent debts not being illegal or immoral, and 
cast the disability on the son of not questioning such alienatfns 
by the father excepfon the ground of the debts for the satis- 
faction of which such alienatfens were made, having been either 
illegal or immoral. The right therefore of the father to make 
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such alienations is a right which*he enjoys dusing his own life- 
time, though no doubt the right grew out of apd is based on the 
pious obligation of the son aftgr his father’s death to pay bff 
his father’s debts. But once such a right is récognized, there 
is no reason why the right of the father’s creditor to proceed 
against the son during the father’s.lifetime should he referred 
to or based on the ultiyrate pious obligation of the son and not 
on the right of the father to alienate during his own lifetime. 
To my mind, Sahu Ram Chandra v. Bhup Singh (9) has 
not been overruled in its entirety by the.case of Brij Narasn v. 
Mangal Prasad+(4) and it must*be regarded as having been 
merely modified to the extent of engrafting the exceptions re- 
cognized by their Lordships of the Judicial Comm#ttee on the 
grourtd of stare decisis. The matter, it seems to me, has been 
put very @early end cogently by the following sentence in the 
judgment of Lord Shaw in Salm Ram Chandra v. Bhup 
Singh (9) : F 
“If accordingly he has incurred a debt, and the.debt was not for immoral 
purposes, the pious obligation resting upon the sons and grandsons to dis- 


charge this debt is in Practice worked out by giving effect to any mortgage. 


or sale of the fgmily property, in which they, with the father, its manager, 
were joint owners, so as to enable the debt to be discharged.” 

The, true view therefore would seem to be that the pious 
obligation of the son no doubt arises only after the 
father’s death but because of that obligation a power of 
sale as been createdein the father and because of 
this power of sale it is possible to proceed even during 
the father’s, ljfetime against the son’s share. If we should bear 
in mind these principles, the answer to the question propounded 
would seem tô be clear and onclusive. As the creditor’s rights 
and remedies have reference to and are based on the father’s 
power of alienation,sit would follow that the creditor would have 
such right only if and 80 long as the father has such right. This 
extraordinary power of the father is one possessed by him only 
as the manager of the family. That is to say, the managers of 
joint Hindu fafhilies, under thelaw of Mitakshara, have certain 
Powers,ebut,in éhe case of father-managers their powers are 
larger and include the power of alienation above referred to. 

e Ona partition of the family property there is a disruption 
of the family and the gianagership of tke father ceases and 
with the managership,being lost,¢he power is also lost of the 
father „t0 effect an alienation of the family property 
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net only for “purposes of imi necessity but also “for 
hig owne antecedent debts. In the present case a bona 
fide partition effected by and between the father and the son 
being the basis of the question, it follows that on such parti- 
tion being effected the fathgr lost or ceased to possess his power 
to sell the son’s share. If,therefore after partition between the 
father and the sons, the father lost that power of sale, it must 
follow that the creditor cannot seek to enforce any rights based 
on or referable to the keng of, such power. 


The answer therefore to the question propounded must be 
in the negative and,it must be hęld that a simple creditor of the 
father in a Hindu joint family is not entitled to recover the debt 
from the shares of the sons after a bona fide aaa has*taken 
place between the.father and the sons. 


This conclusion which I have arrived at on what I regard as 
the general principles applicable to the case is the very conclusion, 
it seems to me, their Lordships of the Judicial Committee have 
stated in the case of Brij Narain v. Mangal Prasad (4). *Sum- 
ming up the propositions which their’ Lordships,indicate they 
would wish to lay down as the reSult of the authorities, their 
Lordships state the folfowing five propositions ; $ 

“(1) The managing cogarcener of 2 joint undivided estate cannot 
alienate or burden the estate qus manager exeept for purposes of neces- 
sity; but . 

(2) If he is the father and the reversionaries are the Sons he may, 
by incurring debt, so long as it is not for an immoral purposg, , lay the estate 
open to be taken in execuiton proceeding upon a decree for payment of 
that debt. ry 

(3) If he purports to burden the “estate by mortgage, then unless 
that mortgage is to discharge an antecedent debt, at would not bind the 


estate. e 
(4) Antecedent debt means antecedent in dock as well af in time, 
that is to say, that the debt must be truly waensngen and not part of ihe 


transaction umpeached, 

(5) ‘There is no rule that this result is affected by ‘the question whe- 
ther the father, who contracted the debt or burdens the estate ig, alive of” 
dead.” 

Proposition No. 2 begins with the expression “If he is the 
father and the reversfonaries are the sons.” Reversionaries are 
obvieusly reversionarits to the*managership of the family. The 
pronoun ‘he’ refers to the subject in the previous clause, the 
Managing co-parcener $i a joint undivided estate. In other 
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_ Words, the nature, the scope and the limit of thie exception gen- 


grafted by their Lordships of the Judicial Cammittea on thegaw 
as stated in Sahu Ram Chandra v. Bhup Singh’ (9) is defined 
to be-asefollows : . 

If the managing co-parcene: of a seint undivided estafe is the father 
and the other members of the family am his sons the father may by in- 


curring debt so long as it is not for an immoral purpose lay the estate open 
to be taken in execution proceeding upon a decree for payment of that debt. 


It is clear that their Lordships dide not refer toethe case of 


‘the son himself being sued by the creditor as a party in the suit 


in which the decree is obtained because as already explained such 
making-of the son a party is only for the purpose 6f concluding i 
him with regard to raising the question of illegality or immorality 
of the débt. Ieis further significant that their Lordships, þe- 
ing obviously anxious to lay down the proposition in proper 
juristic form, should have taken care to refer to the’ proceeding 
in execution not as the right of the creditor but as the act by 
which the father lays the estate open. In other words, it is in 
full accordapce with the principle I have tried to indicate that in 
all such suits and proceediags the creditor of the father is seek- 
ing to gxercise-no right of his own ag&inst the son but is only 
seeking to work out a right of his own debtor, the father. The 


_ language used by theip Lordships leaves no doubt whatever that 


during the lifetime of tle father the only manner in which the 
son's share can be attained is as indicated by them. ‘That, accord- 
ing to the language used by them, can only be when the 
father still is or- continfies to be the managing coparcener of the 
joint undivided estate. Their Lordships were there engaged in 
postulating and formulating all the exceptions to the general 
rule and principle of coparcenary. Therefore it follows that 
so long as the father Is alive the creditor can proceed against the 
son’s share only if the father is and fills the character of a 
father-manager at the “ime when the decree is sought to be 
executed Against him. ° 


I'am fherefore clearly of the opinion that as their Lordships 
have not,included or recognized any other exception to the gene- 
ral rule and having regard also to the language so carefully em- 
ployed by them, to answer the question propounded to us in any 
other manner would’ not be in fonsonance with their Lordships’ 


decison. Having therefore arrived at what I consider to be 


the true principles of the case and shqwn that such conclusion 
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is in entire consonance with theshighey and the latest authority 
of jhe Full-Bodrd’ of their Lordships of the Judicial Committe, 
I a now, proceY briefly to discuss the cases bearing on the 
point in this Court indicating mb own view with regard to the 
Same. n ° 

For the, purposes of the present question it is unnecessary 
to examine all the earlier oases in whith the question did not 
actually arise and in which therefore language has been used 
which we cannot regard as having been used with any- special. 
reference to the question. 85 

I shall therefore begin oly with the ‘case of Krishnasami 
Konan v. Ramaxvami Aiyar (5). The decision in that case 
was by Subramania Aiyar and Davies, JJ. No doubt the form 
in which the question arose was of the liability of the ‘son’s 
share obtained on a partition with the father, far beingeproceed- 
ed against in execution of a decree obtained by the father’s 
creditor against the father subsequent to the partition and with- 
out making the son a party to the suit even though the debt it- 
self was a debt incurred by the father before partition. The 
leatned Judges state thus in their judgment : N 

“The principle upon which the son cannot object to &ncestral pro- 
perty being seized in execution for an uħsecured personal debt of the 
father, is that the father, tinder the Hindu Law, ts entitled to, sell on 
account of such debt the whole of the ancestral estate.” This necessarily 
implies that at the time the property is seized it remains the undivided 
estate of the father and the son. If the estate* were divided, the father 
could not sell what does not fall to him in fhe division. Ergo, property 
taken by the son in partition cannot be seized on account of sych unsecured 
personal debt of the father, even though the debt had been ingyrred before 
the partition.” E . 

_ Inthe judgment of Ramesam, J.,in the cage of*Jagannatha 
Rao v. Viswesam (1), which is the judgment that has given 
rise to the present reference, the learned Judge after referring 
to the fact that that was the first case Which considered: the 
effect of a partition states thus : z 

“The whole decision and the exception ®n the case of a mala fide 
partition relate to the seizure in executjon of a decree to which the son 
was not a party.” $ 
Apparently the learned Judge seems to have thought this 2 suffi- 
cient criticism and explanation of the case. It seems to me 
that neither the criticism nor the explanation can be regarded as 
correct or well founded. No doubt th District Judge from 
whose*decision the case came up on appeal to the High Court 


1. (1924) I L R47 M 621 : 46M LJ 590. ` : j 
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seems in one place to haye observed that though the son may 
bg liable to pay the debt, his liability miistebe efiforced in a yit 
against himself. But one has only to lookđat the other yen 
tence in the judgment of the earned Judge extracted in the 
report of the case to see that that was not the only ground that 
he himself was thinking of. In any case the learngd Judges in 
the High Court based their judgment not on any such distinc- 
tion but upon the principle that the son’s disability to object to 
ancestral property being seized in execution for an unsecured 
personal debt of the father, is the circymstance that the father 
is entitled to sell the whole of the undivided estate and that 
therefore after partition the greditor had no such right. This 
judgment is therefore clear authority for the position that the 


right’ of the creditor during the father’s lifetime is based on 
and has rBference to the right of the father to sell. It is also 


“an authority for the further position that after partition the 


father loses such right of sale. The learned Judges did not 
base their decision on the mere circumstance’ that the son was 
not made a party ta the suit in which the decree is passed. They 
state that the matter might conceivably have been otherwise 
if the partition had been made with a view to delay or defraud 
the creditor. It is impossible to suppose that the learned 
Judges thought that if the partition had been made with a view 
to delay or defraud the creditors the decree-holder against the 
father*cquld proceed to axecute the decree against the son’s in- 
terest also*even though the son was not a party to the decree. The 
learned Judges were speaking only of the liability of the son’s 
share being proceeded against in execution of a decree, because 
in proper legal view even when the son is made a party to the 
suit during the father’s lifetime and a decree is obtained, it is 
done not by way of enforcing any right against the son but 
merely “to have settled in the suit itself the questions as to ille- 
gality and immorality which may be raised after decree. Iam 
therefore clearly of the Spinion that this decision of the learned 
udges twenty-eight years ago in Madras was clear authority 
la favour af the contention that the father’s debts are not bind- 
ing on the son’s share after partition and that there is no sub- 
stance witatever in the manner in which it has been attempted 
to explain away this case. e 
The next case m Madras # order bf date is the case of 
Ramachandra Padayachi v. Kondayya Chetti (6). The judg- 


— 
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ment in this case has been regarded in some quarters and by 
esam, L, in the gase above cited às an authority for the 
proposition that tht son after partition is liable for the pre“ 
partition debt of the father. The learned Judges in this case 
clearly held that the debt, the subject-matter of the Riit, was 
one which arpse out of a contract entered into by a father as 
the managing member of ar undivided “family. In that view 
the debt was of course the debt of the family itself including 
the $on, and in respect of such a family debt the partition could 
not possibly affect the liability of a son to pay the family debts 
from and oùt of the prépertyeof tht famMy, The mere fact 
that the case of Krishnasami Konan v. Ramasutuni Atyar (5) 
was sought tq be distihguished on ne ground cannot be regard- 
ed as excluding the cther grounds of distinction. Ase the 
judgment in that case could be regarded only as an guthority 
for what it actually*decided, it must follow that®as an authority 
it is available only in respect of the family debts which of 
course are entirely different to the mere personal debts of the 
father. 


Then we come to the case of Kameswaramma v. V enha- 
subba Rao (7). Ramesam, J., has refegred to this case as contain- 
ing a reasoning conclusive against the contention that the son 
is not liable after partition. This case was onê in which the 
question that arose no douft was, whether a decree for a per- 
sonal debt obtained against the fathergbefore partition can be 
executed against the property in the son's share allotted’ to him 
on partition. The point however to be remembered as regards 
that case is that the son who wished to have his share exempted 
from liability was the plaintiff who kad succeeded sin both the 
lower Courts and the second appeal by the other party was dis- 
missed by the learned Judges. The abstracte in the head-note, 
therefore in the case to the effect that a Hindu son is liable for 
the debts of a father to the extent of the joint family property 
which came to his hands on partition, was not necessary for 
the decision of the case and was apparently base on the deci- 


sion in the case of Ramachandra Padayachi v. Kandayya Chetti a 


(6) without any close examination of the facts of that case. 
lt is however significant that Wallis, J., (as he then was) stateg 
in his judgment at pages! 124 that the casgs referred on the other 
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side were all cases in which the property remained joini and 
sg subject to alienation’ by the father ip satisfaction of ghis 
debt. This observation by the learned Judge would seem clear- 
ly to indicate that in his view the right Cf the creditor was 
really based on the father’s right of alieriation. 


In the case of Rathng Naidu v.eAiyanachariar #10), Munro 
and Abdur Rahim, JJ,, held that aster partition a Hindu father 
had no right of alienating property that fell to the share of the 
son: on the partition, even though the debts of the father for 
which the father pugporteé to -Alienateesuch property were per- 
sonal debts of the father not shôwn to be either illegal or im- 
moral and even though antegdent to the partition. The prin- 
ciple of the decision of this case is apparently approved of in 
its ditirety even by Ramesam, J., in his judgment in the case 
of Jagatatha Rao v. Viswesam (1). The learned Judge 
seems to think it obvious that the father has no such power but 
only that the ease does not help the point under discussion. 


have already attempted to show that the right of a 
fatlfér’s creditor to proseed even during the father’s lifetime to 
recover the father’s debt eyen from the son’s share of the joint 
family property is really rested on thee power of the father to 
alienate and not on the mere pious obligation of the son to pay 
the father’s debt. But ‘even if that position should not be 
accepted, if it should be gonceded that after a partition though 
the piou$ obligation of the son to pay the personal debts of the 
father contihues, still the right of the father to alienate the 
son’s share ceases, theeposition would be this. Though the 
father’s power of alienatiqn and the creditor’s right to proceed 
against the son’s share are both based on the pious obligation of 
the son, still on a,partition, what is put an end to is only the 
right of the father toalienate and not the right of the creditor. 
I find it absolutely diffigult to understand the law or the logic 
of such a position. As already observed, I refuse to agree to 
the notion that there is any djrect obligation on the part of the 


“son towards the creditor, and if the pious obligation subsists, 


it must subsist for all purposes and the admitted fact that on 
partition he power of the father to alienate ceases can only be 
regarded as conclusive also of the othereposition, namely, that 
the power of the creditor also cgases. e 
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The gecision of tlis Court in Peda Kentanna v. S reenivast, 
Deekshatuly (2), by Wallis, C. Jy, and Kumaraswami Sastriar, 
J., is a direct authority for the contention now advanced by the 
appellant in this case. Both the Chief Justice and Kamara- 
swami Sastriar, J., have inga long and considered judgment 
dealt with and discussed the whole question after an examina- 
tion of all the case-law on the point. I am glad to be able to 
find’ myself in entire agreement with the views of both those 
learned Judges. A desgerate attemgt has been made to distin- 
guish that case on one solitar? ground and that, was that the 


promissory note on which the suit was based was not the original - 


pre-partition debt of the father but a renewal of it. I am 
unable to agree that that can make a real distinction ittethe 
matter. There was the pre-partition debt of, the faaher and 
the renewal merely keeps it alive and does not extin- 
guish it. What has to be looked at sis the substance 
of the transactién and not its mere form. The learned 
Chief Justice really bases his judgment on the ground the 
suit was filed by the creditor after partition, though he Mds 
the words “to say nothing of the, further groufid that the 
father had no authority,from the son to renew the note after 
partition.” As I understand that sentence it can onlŷ mean 
that though the learned Chief Justice’ did attach some impor- 
tance to the fact that when the father getlewed the promissory 
“note he had ceased to have any right to renew it on pehalf of 
the son also, still his conclusion in the case was based on the 
“fact that the suit by the creditor was instituted after partition. 
‘The whole of the feasoinng in that case is in agreement only 
with that view. At page 140, the learned Chief Justice says : 
“As regards our own Court, the case is, if apything stronger, be. 
cause it has expressly based the creditor’s right te bring to sale the son's 
shares for an antecedent debt ox the father's right to sell the sons” shares 
for such a debt.” e 
He proceeds further to point out by an examigation of the 
entire case-law on the point that fhat has been the current and 
correct view. Mr. Justice Kumaraswami Sastfiarebas®s his 
decision in the case on the narrow ground that a son is not after 
partition liable to be proceeded against in respect of a simple pe® 
sonal debt incurred by the father before*partition whatever his 
rights may have been if'they haécontinued joint. The question 


in the case with reference to which the expression “proceeded | 


against” was used, was, got whether the sonecan be proceeded 


2° (1937) TLR 41 M 1% : 39M LJ SIA . 
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‘EB Sagainst in execution of a decree, but otfly proceeded, agaiyst in 
Subramania @ suit by the creditor. It is impossible erefoge to sgk to 

Alja distinguish the case on any such ground as that the expres- 
Sabapathi sion ‘proceed against him” may mean proceed. against in exe- 

Aigar cution. Kumaraswami Sastriara J., also bases ethe creditor’s 
Wan | right to proceed against the soy’s share on the father’s right 

sangar J. jo alienate. This is what he says at page 142 : 

“So far as the creditor of the father is concerned, all that he can 
do is to avail himself of any, remedy that may be open to the father and 
work it out either by suit of in execution proceedings amd if the father 
has lost his power of dealing with the son’s interests owing to a bona fide 
partition between them, the creditor can be in no Better position” 

„e The decision therefore of the ‘Chief Justice’ and Kumara- 
swanfi Gastriar, J., in the case of Peda Venkanna v. Sreenivasa 
Deekshatuly (2) is a direct and well-consitiered decision on the 
question before ys. It is therefore surprising that the learned 
Judges in the case of Jagannatha Rao v. Viswesam (1) should 
have proceeded as though the case was distinguishable and even 
refused to refer’the question to a Full Bench. With all respect 
I consider that a case cannot be regarded as distinguishable 
merely because one could‘bave seen his way to arrive at the same 
conclasion on some ground or reasoning other than that on 
which the judgment has been arriyed at : but only if and when 
the ground of reasoning is such that the principle thereof fails 
to be ayailable or applfcable on account of some matter or step 
in the reasoning itself. | 

The decision in that case was in 1917 and since then at any 
rate till the later decision of this Court by? Ramesam and Jack- 
son, JJ., in the case of Jagannatha Rao F. Viswesam (1) which 
was in the year,1924, it has been considered as good law and 
$ followed in this Presidency. It is enough to refer merely to the 

e judgment of Abdur Rghim and Oldfield, JJ., in the case of Karrs 

Venkatareddi v.Chelhwi Satyanarayanamoorihs (3).Ramesam, J. 

disposes of this case with thg observation that the decision cannot 

™ be ageepted as binding because it rests solely on the ground that 

. the matter was coneluded by the case of Peda Venkanna v. Sree- 

anivasa -Deekshatulu (2). No doubt both the learned Judges 

treated the decision in Peda Venkonna y, Sreenivasa Deekshatulu 

. (2) as finally determining the question, and as binding on them. | 
But it is worthy of note that Mr. Justice Abdur Rahim makes 
ae 
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the following observations with 'regafd to the son’s liability era 

durihg the father’selifetime : *  Snbrpfnania 
Oris is not really based on the@pious obligation of the son to dis- ad 

charge the father’s debt but that it is the right of the father himself to deal wabapathi 
e yar, 


with the property for such debts.” sate 


` e Ägain the reference by* Ramesam,* J., to the unreported Pereg 
d 


decision in Appeal No. 914 Sf 1918 by*Abdur Rahim an 
Philtips, JJ., would also only go further to show that the prin- . 
ciple of the decision in Pedo Venkanna v. Sreenivasa Deck- 
shatulu (2) “was accepte? and ollow&d as food law by several 
Judges of this Cqurt. : 

On a careful examination therefore of the entire case-law 
in this Court I find that at least ten Judges from the year "899 
have accepted the principle and taken the view whiche T have 
taken of the question referred to us, namely, Subramariia š 
Aiyar, J., Davies, J., Sir Arnold White, Chief Justice, Bhashyam 
Aiyangar, J., Munro, J., Abdur Rahim, `J., Wallis, Chief 
Justice, Oldfield, J., Phillips, J., and Kumaraswami Sastriar, J. 

My lord the Chief Justice in the course of the discussion Bf 
the question before us seemed at one stage to consider that 
the view contrary to the ene I am taking might be regarded as 
Stare decisis, I am afraid that having regard tothe volume of 
opinion and length of time, ver a quarter of a century, during 
which the view that I have taken hasbeen approved ofeand 
followed by the learned Judges of this Court, it is impossible 
to regard as settled law such opinion to the contrar$ as might 
have been held by some Judges. > e 

As regards the case of Jagannathan Rao v. Vistesam (1) ° 
which, to my mind, is really the only decision on the other side, 
I must take leave to observe that Ramesam, eJ., who deliver- e à 
ed the leading judgment, has proceeded nőt on any examina- e 
tion of legal principles but merely on what he regarded some of  » 
the previous decisions to have decided. [shave already referred 
to those very decisions and tried t@ point out how*the learned 
Judge has dealt with them. Jackson, J., the other learngd Judge, 
has in his judgment referred only to sone observgtidris and - e 
certain text-books and given his own criticism ‘or ‘expPanatione 
of the same. I am unable to agree with the decision in that 





- case and I feel strongly-persuade” that it was against the cur- ae 
rent of decisioris of this Court for over a quarter of 2'tentury. S 
ENE Ki 
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È. B. . [have so far dealt With the case firstly om-general principles 
SNG ‘and then with reference to the decisions of this Court. ° It stems 
Aly ii to me however that with all mspect to my learned brother; the 
Sabapathi question is really concluded by the highest authority because 1 
Aliyar. consider that in Brij Narain v. Mangal Prasad (4) their 
Srinivasa Lordships of the Judioial Committee have taken particular care 
Alyangan |: to lay down almost in statutory form the exceptions engrafted 
6 by judicial decision on the general rule of Hindu Law as set 
out in Saku Ram Chandra v. Bhup Singh (9). As I read these 
exceptions, the statement is clear that ik is only whey the manag- 
ing coparcenef of a joint undivided estate is the father and the 
reversionaries are the sons, she may, by incurring debt so long 
as if is not for an immoral purpose, lay the estdte open to be 
takenin execution proceeding upon a decree for payment of 
his deb?. The act of laying open the estate is properly and 
accurately referred to as the act only of the father, or, in other 
words, their Lordships of the Judicial Committee regard it in 
the nature of the father’s right. According to that statement 
thgafather who ean so lay it open should be the managing co- 
parcener of a joint ufdivided cstate, thereby clearly indicating 
the principle that the rigt#t so to lay it open is possessed by the 
father, only so long as he continues to be the head of the un- 

Z divided family. . 

It seems to me,that I have striven really to arrive at the 
samé result by showing that even the Courts in this country 
have alldwed the creditor of the father to proceed against the 
son’s shase not really on the ground of any -direct extension 
of the pious obligatién of the son under the Hindu Law but 
only on the right of the ‘father to alienate for proper debts, 
his sons’ shares also. 

In the view therefore I have taken we are bound by the 
decisfon of their Lordships of the Judicial Committee in Brij 
Narain v., Mangal Prhsad (4) to answer the question referred 
to us only jn the manner indicated by me, namely, in the 
~~ negative. : > 
y Befére I conclude it seems to me necessary that I should 

«briefly sefer to what I cannot but consider as the reducto ad 
absurdum of holding that even after partition the father’s 
creditors can make the son’s a liable by suit. I must take , 

e 





ahi it that the principlé on which ‘the son's share is to be held to be 
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so liable is.somewhat as follows : The son is under a pious 
obligatior to pay the father’s debt. It has been held by severah 
Coumts that*even daring the fatker’s lifetime his share can be 
proceeded against by ihe father’s creditor. If so, the father 


and son cannot by any act of their own free the son’? share. 


from liability®to the creditor bf the father. This, to my mind, 
would seem to be based on some fallacious idea that the debt of 
the father is in some incomprehensible way a sort of a charge on 
the son’s share. No doubt when the question is put diréctly 
it is not claimed that these is any such charge. But if there is 
really no charge what principle {s there for lugging in the charge 
again by the backdoor? It seems fo me therefore that the mo- 
ment it is coficeded that there is no charge in law as such, it 
must be held on first principles that a partition puts an end to 
that state of things which enables the creditor togprocee against 
the son’s share also. I do not see why the case of a Hindu father 
debtor should be treated as really worse fhan or different 
from a case of any other ordinary debtor. A deb- 
tor in respect of a simple money, debt may Rave 
considerable property and, if there be no question of any aliena- 
tion in fraud of the creditors, may come to dispose of the entire 
property without making*any provision whatever for that credi- 
tor. Can it then be said that the debt was a charge on the estate 
which has been alienated? ° 7 

Again it may be argued that thee undivided sons, Being 
liable in respect of their shares for the debts of the father should 
on partition make suitable provision for the dischargewof all such 
debts. That again,is a question whiclf is really one of the 


“partition having been bona fide or net and with that question. ` 


we have nothing to do because for the purposes of the ques- 
tion we have been asked to assume that the partition betweene 
the parties in this case was in good faith’ and was otherwise 
also proper. ° < 
Let us take the case of th® sons on partition 
having allotted to the father Sufficient property to pay 


off his personal debts and if such a father” should 


waste or dispose of all that he obtained on partition withcut 
paying off his creditors, what equitable rule or principle care 
be referred to or relief upon for the purpose of enabling the 
creditoy of the father who has dept over his rights afterwards 
to wake up and proceed to claim payment of his debt from 
the properties allotted tg the son? If the „creditor can be 
attempted to be defraudét by a mala fide partition, it is egual- 
oe TAN E 
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ly open to the father to®colludé with his creditors. and vex and 
annoy the son with whom he may become disaffected. - R 

_T have made these observations not beeaus¢ they hav any 
bearing on the question of lew before us but only to show that 
in answerihg the question we should not allow ourselves to be 
influenced by any considerations bf creditors behg defeated. 

If therefore the-father’s debe is not a charge on the son’s 
share and if the liability of the son’s share should be founded 
simply on his so-called pious obligation, it seems to me as a 
matter of legal prineiple itnpoSsiple to limit the liability of the 
gon’s share omiy to pre-partition debts. I take it that it is 
conceded on all hands whether as a matter of logic or of law 
thatthe son’s share is not liable for the post-partftion debts of 
the father. It is permissible in such a case to ask, what is the 
legal principle én which the liability is sought to be excluded ? 
Excepting perhaps the answer that it may be just and conveni-, 
ent to do so I do-not see how, if pious obligation should alone 
be the legal ground, the liability of the son’s share for all the 
deky® which the father may go on borrowing even after parti- 
tion can be, excluded. * The injustice and inequity of so hold- 
ing may be felt to be quite obvious; but there is no escaping 
from it if the ground of, liability shold be regarded or decid- 
ed to be the pious obligation of the son. 

The result therefore would undoubtedly be that no son 
undef the Hindu Law euld possibly in any manner or by any 
means effectively protect himself and his share in the family 
property against a borrowing or designing father. Whatever 
the law was in the préMitakshara days thg law of Mitakshara 
finally and “conclusively established the right of a son as a co- 
parcener in the family property, subject no doubt and subject 
‘only to certain well-defined exceptions. The right of the son 
as such coparcener would be reduced to merest nullity and ren- 
dered absolutely illusosy. if the question before us should be 
answered against the sên. 

The claim to partitione and separation has always been 


“held and gegarded as the only instrument available to a co- 


parcener for the purpose of preventing maladministration of the 
family estate or waste by the managing member, and if in the 
case of most joint families constitutedeby the father and son 
the son’s right to,.partition should come to be held_to be 
absolutely ineffectual. for the main purpose in view, it would 
only come to a yrtual denial of the right of partition to the 
Hindu son, J venture to think thaf* that is not the law of 
o 
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Mitakshara. | have therefore*been constrained to come to the 
coficlusion that thg afswer to the questién which is in most cdp- 
sonance wah princtple, with the glecisions of this Court, and with 
the highest authority in the matter and also with justice and 
equity, is as I have already indicated, vis., in the negative, that 
the father’# creditor has nd right to proceed after a bona fide. 
partition to seek to recoverstrom the son’s share though in so 
answering the question I have had to differ from some of my 
learned brothers. My only consolation is that I have arrived 
at the conglusion after giving the matter ey most anxious and 
serious consideration. . ° 

Anantakrishua Aiyar, J :~yThe question referred to the 
Full Bench for decision is , 

“whether a simple money creditor of a father in a joint Hingu amily 
18 entitled to recover jhe debt from the shares of the spns aftew@a bona fide 
partition has taken place between the father and the sous.” : 

In discussing this question I may start by stating that 
under the old Hindu Law texts, a Hindu son is liable to pay the 
debts of his father which are not illegal or immoral, though he 
did not inherit any ancestral property. , See "Ponnappa Piei v. 
Pappuvayyangar (8). At p. 21 it is mentiored “Neither 
coparcenary relation nog the taking of assets is a pre-requisite”. 
The author of the Mitakshara observes : . : 

“If no assets of the father or grandfather have been left, then the 
debts must be paid by the son or the grandson.” i 
But English writers on Hindu Law ‘@onstrued the Hindu Law 
texts as imposing only a moral obligation on the, sèns to dis- 
charge their father’s debts, in case the son inherited no ances- 
tral property. ° 5 

“In their Proceedings of the 27th” Pebruary, 1837, and in their Cir- 
cular Order, dated 8th December, 1840, the Judges of the late Sadr Court 
observed that when no assets were inherited the equestion of the togs 
liability for the father’s debts was one of comtract and governed under 
S. 16 of the Madras Regulation III of 1802, not by Hindu ‘Law, but hy 
the rule of equity and good conscience.” 

The Sadr Court held that, . 

“inheritance is the cause oi sos civil obligation; that its value is 
the extent of that obligation and that.any duty Tecogmézed py tke Hin 
Law in excess of it is not enforceable by a Court of Justice.” 

Similarly in Masit Ullah v. Damodar Prasad (11), the 
Privy Council observed as follows: | 

“The Hindu lawyexs appear do have made, difference in the obliga- 
tions *resting upon sons, grandsons and great-grandsons. The son was 
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bound to discharge the ancestral debt*as his own, prinçipal and interest, 


F. B. 
sabram ja whtther he received any afsets or not from thê ancestor. “The grasd- 
Alyar son had to discharge the debt without interest and “the greqt-grandson’s 





v. liability arose only if he received ary assets from the ‘ancestor. he 
` Sabapathi British Indian Courts have held- that the son and grandson are not liable 
Alyar. for any debt unless they ieccive ‘assets and*that the obligations of each 
Ananta- of them, sons and grandsons, are co-exnsive.” e 
hee In Girdharea Lall,v. Kantoo Lall (12) the Privy Council 
observed : ` 


“It would be a pious duty on the part of the son to pay his father’s 
debts and it being the pioug duty gi the son to pgy his father’s debts, the an- . 
cestral property in grhich ihe son as the®son of his father acquired an in- 
terest by birth is liable to the father’s debts.” 7 ` : 
It must therefore be taken as settled law that'to the extent of pro- 
perty*teceived by the son, the son is bound to pay the debts of 
his fatherewhich gre not shown to have been incurred for illegal 
. or immoral purposes. 
The next question whether the pious obligation of a son 
exists during the father’s lifetime or comes into existence only 
atape death of the father has now been definitely decided by 
the Privy Council. Hawing regard to the observations of the 
Privy Council in Sah Rang Chandra v. Bhup Singh (9) and 
Chet Ram v. Ram Singh (13), the question was re-argued before 
a Full Board of the Privy Council in Brij Narain v. Mangal 
Prasad\ (4). The Privy Council held that the pious obligation 
of the son existed during,the lifetime of the father and agreed 
with the Full Bench decision of the Madras High Court in Aru- 
mugam Chetfy v. Muthu Koundan (14). The law is now settl- 
ed that under Hindu Law the pious obligation of a son to pay 
. his father’s debts exists whether the father is alive or dead. 


It seems to be thus settled that if a creditor lends money 

° tg a Hindu father,*haying sons undivided with him, the debt is 
enforcedble by the creditor not only personally against the father, 

“ but by proceeding against the whole of the joint family pro- 
perties of the father and*the sons. The Full Bench decision in 
Ramaswami Nadan v. Ulagdnatha Gowndan (15) held that 

“Te cau% of acfion against the sons arose at the same time as 

* it arose against the father and that the creditor could prosecute 





4, (1923) LRSLIAIM@:1LR46A95 6 ML J 2 (PC). 
. 9. (1917) LR 4 I A1% :IL B39 A 43%:33 ML J 14 (P C). 
12, (1874) LRIIA 32l at 331. S 
13.0 (1922) L R 49 I A 228 : I L R 44 A 368 : 43M LJ (PC). 
14. (1919) I L Re M 711 :37MLLJ 6 (E B).- 
15.9 (1898) IL B 22M 49 : BAL J 312 (FB). e 
ot . 
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his claim. against the sons also in tlfe suit he files against the 
D : e 


father and couldeobtain a decree making the sons’ shares 
inthe fathily. property liable fpr the father’s debts. 

If a creditor does not make the sons parties to the suit 
against the father but obtains a decree against the father only, 
and if the’ father should “ie after the decree, then the sons’ 
shares are not liable to be taken in execution of the decree 
against the father to which the sons were not parties. As stat- 
ed in Krishrasami Konan v. Ramaswami Aiyar (5) : 

“He eould not procetd in cgecutio& again% the son’s property which 
feil to him at the partition. That is, the son’s own sh£re though liable for 
the father’s debts ñs ngt liable to be taken on a decree to which the son is 
not a party. “If the estate were divided, the father could not sell what 
does not fall to him in the division. Ergo, property taken by th® son in 
partition cannot be seized on account of such unsecured personal debt of the 
father even though the debt had been ‘incurred befofe the partition,” 


The learned Judges, Subramania Aiyar and Davies, JJ. 
used the words “cannot be seized”. What exactly was meant by 
that expression was explained in Ramachandra Padayachi v. 
Kondayya Chetti (6) by Sir Arnold Whtte, t. J., and Bhêbkyam 
Aiyangar, J. At page 557, the learned Judges say as follows : 

“The decision in the case in Krishnasami Konan v. Ramaswami Aiyar 
(5) is clearly distinguishable from the present case. gn that case the suit 
was brought after partition agains the father alone and the point decided 
was that property taken by a ‘son under a partition effected before the suit 
could not be seized in execution of a decree pbtained against the father only 
in such suit. The case turned on the plaintiffs right in exgctttion, not as 
here on the question whether the Plaintiff 1s entitled to judgment as against 
the son.” yee 


After thus explatning the decision in Krishnaswani Konan v. 


Ramaswomi Aiyar (5) the Court held that the son was liable to” 


the extent of the family property which had come to him under 
the partition for a debt incurred by the éather before partition. 
The father was made the 1st defendant to the creditor’s suit and 
the divided son was made the 2nd défendant to the suit. The 
Court hek as follows : è 
“In our opinion the plaintiff is entitled to judgment as against the al 

defendant in respect of this liability, but the 2nd defendant's “iability is 
limited to the extent of the family property which came to him under the 
partition.” s e 
In Pertyasami Mudaltar v. Seetharama Chettiar (16) Bhash- 
yam Atyangar, J., discussed the same principles. In Kameswa- 





5 (1899) I L R 22 M 519 at 520 :9 M L J 197. e 
6. (1901) IL R24 } 555. i 
16. (19031 L R 27 M 243 at 247 and 248 : leM LJ 84, ° 
. . m A M 
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ramma v. Verkatasubba. Rao (7 Wallis, J. , understood the deci- 
sien in Ramachandra Padayachi v. Kondayya | Chetti coy as lay 
ing down the following propositipn' : 3 

“J think it is also clear that plaintiff as a Hindu son is liable for 
the debt to the extent of the joint family property which came to his hands 
at partition” Š || 

In this state of authorities the question came before Wallis, 
C. J., and Kumaraswami Sastriar, J., in Peda Venkarna w. 
Sreenivasa Deekshatulu (2). There, after partition, a Hindu 
father executed a renewed prémissqry note in favour of the credi- 
tor, who sued the father and the sons on the footing of the renew- 
ed promissory note. The Cowrt held that e 

4@ Hindu son is not liable during his father’s lifetime ae a promissory 
note exechtgd by the father after partition in renewal of a‘note executed 
by the father befor® partition.” e 

The actual decision of the Court was thus confined to the 
case of a suit instituted on the basis of a renewed. promissory note 
executed by the father partition. In the coures of the judgment 

there no doubt observations by Kumaraswami Sastriar, J., 

to the effect that zgi 
“a son is not after saion liable to be proceeded against in respect 


oi a simple personab debt incurred by the father before partition whatever 
his rights may have been if they had continigd joint.” | ne 
3 RN 


The judgment also proteegs to state that l E 


“it is * chear that whatever may be the pious, duty of the son after the 
father’s death, fhe doty in the father’s lifetime is only to pay if the father 
is unable to do so.” è 


This ‘wis long before the decision of the’, Privy 


Council in Brij Narain v. Mangal Prasad (4) in which, 


as already observed, the Full Board of the Privy Council ex- 
plained the ‘previous “lecisions of the Board in Sahu Ram 
Chandra v. Bhup Singh @) and Chet Ram v. Ram Singh (13) 
and definitely decided th&t the pious obligation of a son to pay 


his fathcr’s deBts exists whether the father be alive or dead. 


It fill be sen from the above discussion that the trend.of 
judicial decisions has been to this effect, namely, that a Hindu 








2. (1917) IL R 41M 1% : 33M L J 519. 6 

4, (1923) LR SII A 129 : TL RAGA 95 AG ML J 23 (PC). 

"6. (1901) I L R 24 M 555. 

7. (1914) I L'R 38 M 1120 : 27 M L J 112 

9. (1917) L R 44b A1% :IL R39 A4% :33ML J14 (PO. 

13.0 (1922) L R 49 I A 228 : IL R44 A 38 : 43 M1J 98 (P C). 
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illegal or-immoral purposes to the extent of the ancestral pro- ania 
pertigs recewed, by him; that the creditor should make the son iyar 
also a party with the father to the suit and thus obtain a decree Sabapathi 
binding on the*son, to the extent of the property in their hands, Alyar. 
in execution ®f the decree; that if the sens be not made parties Ananta- 
to the suit and decrees be obtained against,ihe father only, then itt 
in case the father should happen to die before the decree is x 
` satisfied, the family property in the hands of the son could not 
be seized in execution of the decree againstgthe father; and that 
even after partition the family property that fell to the share 
of the son would be, liable to a pre-partition creditor of the ° 
father, but that the creditor should make the father and the 
son both parties to the suit; and that the creditor could pot by 
obtaining a decree, against the father in a suit in wich the 
sons were not parties proceed to execute the decree against the 
properties allotted to the sons under the partition. And finally 
if the cause of action for the suit be not the original debt in- 
curred before the partition but a promissory note executed b 
the father alone after partition though im renewal of a promis- 
sory note executed by him before partition, the sons are not 
liable to any extent if the suit be based on the renewed promis- 
sory note only. 7 

In this state of authorities the question whether the pro- 
perty in the hands of a divided son c8uld be made liablé, by 
making him also a party to the suit instituted by the’ creditor: " 
after partition though in respect of a debt incurred by the 
father prior to partition, came on for Aecision before Abdur 
Rahim and Oldfield, JJ., who held*ia Karri Venkatareddi v. 
Chelluri Satyanarayanamoorthi (3) that the property in the 
hands of the son was not liable; but the learnéd Judges did note . 
discuss the question but simply stated as follows: yi 

“All the Madras and some other decisio as well were considered 
in the recent case of Peda Venkanna v. Sreenivdsa Deekshatuly (2) decid- 
ed by the learned Chief Justice and Mrs Justice Kumaraswami Sastriar.” 
It would be seen that the actual decision in Peda*Veukayma v. ae 
Sreenivasa Deekshatuks (2) turned on the fact that there the f 
suit was based on a renewed promissory note given" by thé 
father alone after partion. When therefore the same ques- - 
tion rajsed in Karri Venkataredds v. Chelluri Salyanarayana- ae 
moortht (3) arose again for decision in Jagannatha Rag v. e 


son is bound tq pay the debts bf his “father not incurred for ra 
Subg 





2. (1917) TRA MIB: ML 59 3. (1920) 40 M L J473. 
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Viswesam (1), Ramesan and” Jackson, JJ., beld that the deci- 
sion in Karri Venkatareddi v. Chelluri Saéyanarayanamodrtht 
(3) was not justified by the @rior authorifies;-ané deemmg it 
umnecegsary to refer the question to a Full Bench, the learned 
Judges held that the pre-partition creditor could ‘after the parti- 
tion sue the son also and recover the debt from thé joint family 
properties allotted to the son at the partition. 


_ In Brij Narain v. Mangal Prasad (4) the Privy Cotincil , 
make the following obseryatiqns. After observing that while 
on the one hagd sons acquire right in “the joint family property 
by birth and on the other hand the father cauld bind the sons’ 
shares also in the joint family property,’ their Lordships state 
at page 101 : 

“Tees more, than apparent how in practice these. two principles may 
clash . . It is probably bootless to speculate as to how these 
seemingly conflicting, principles were allowed to develop;” 


and finally say as follows at page 102 : $ 
-~ | “In such a'majter as the present, it is above all things necessary stare 
dis not to unsettle what has been settled by a long course of decisions.” 
The course of decisions m this Presidency as stated already is 
in favour of the view taken in Jagannatha Rao v. Viswesam 
(1). There ‘is also thg following statement in S. 271 of “A 
Manual of Hindu Law as prevdiling in the Presidency of 
Madras” by T. L. Strange (formerly a Judge of this Court) : 
“S. 27).—In making partition, debts and other charges on the pro- 
perty are foebe provided for (I. 191, 192). This may be done by division 
of the liabilities among the co-heirs (ii 283 : C), or by special allotment 
of property to meet the d as when provision of maintenance is in 
question. The creditors however would not be debarred by such partition 

or arrangement from pursuing the whole property.” 
The seference,to (19 191, 192) is to the learned author’s father’s 
Hindu Law, i.e. Sir Thomas Strange’s Hindu Law, Volume I, 
pages 191 and 192. See also Venkureddi v. Venku Reddi (15). 
Thus oh the ground of stare decisis above, the decision in 


“SN Jagawnaiha Rao v. Viswesan: (1) (which followed the previous 


decisions of this Court) should, I think, be followed, in prefer- 
ence to’ the decision in Karri Venkatareddi v. Chellurs Satya- 


narayanamoortht (3). ° 
ra (1024) I L R47 M 621 : 36 M L J 59. . 


®. (1920) 40 M L J 473. | 
4, (1923) L Resl I A 19 :1LR4QAI :46MLJ23 (PC). 
“15. (1926) IL R 50 M 535 : 52 M L J 387 (Fp). 

e ° J xe °. 


e e 
Liv | | THE MADRAS LAW JOURNAL REPORTS. 763 
On principlesalso [ think We should come to the same con- nee 
cluion. + If the cgeditor had the right*to proceed against the Sab imanla 
whele of tke joint family properfy for satisfying his debt, which ting 


was incurred by the father when he was undivided with his atte 
sons, it is difficult to see on what principle the creditdér would 
lose that right simply becattse subsequently the father and the fee 
sons effected partition among themselves., If the property pass- Alyar, J. 
ed put of the family and into the hands of bona fide purchasers 
for value, then the creditor who holds no charge on any specific 
property of the family would not in equitygbe allowed to proceed 
against the property in the hfnds of such bonaefide purchasers. 
But that principle would not apply when the property remains . 
in the posséssion of the members of the family—namely, the 
sons—after partition. The circumstance that the tion 
arrangement was arrived at bona fide does notereally Matter, so 

far as the family creditors are concerned. We are not now s 
concerned with the question whether a paftition arrangement 

under which no dùe provision is made for the discharge of such 

family debts incurred by the father could be upheld as ig fact 

a bona fide one; but proceeding on the assumption (as we have 

to do to answer the present referemce before the Full Bench) 

that the partition was abona fide one, it seems to me that such 

a creditor is entitled by taking prope} proceedihgs to make the 

family property allotted to the sons also liable for his debt which 

was incurred by the father before partition and which is not of an 

illegal or immoral nature. -° 





On reference to modein text-book writers on Mindu Law I 
find that the following learned authorg take the view that family 
` property allotted to the son on a“p&rtition could be proceeded ° 
against by a creditor for pre-partition debt incurred by the father 
when the same was not incurred for illegal or immoral put- s 
poses. See Gopalchander Sarkar Sastri’s Hindu Law, 5th edi- 
tion, page 348; Ghose’s Hindu Law Volume I, page 520; ° 
Mulla’s Hindu Law, 5th edition, page 299; Gour’s Hindu Code, 
paragraph 118, page 595. I nlay quote one passage from s 
Sarkar Sastri’s book as expressing the learned Suther’s*opinion 
on the point under discussion. J ° 
“It would seem that partition is the only remedy by which a son may 
now protect his interest from the liability ofe paying off the debts of an 
extrayagant father, but tĦis would gpply only to,debts incurred after the ° 


@ . eo 
partition” 7 e 
We have not been referred to any definite pronouncement = 
by their Lordghips of the Privy Council on the point now ander me 
e * e e £ m 


F? B. 
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Sabapathi 
e ‘Alyar. 
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consideration. Mr. T. M. Kfishnaswami Aiyar, the learned 
yékil for the appellant& strongly relied fpop certain passages 
occurring in some of the Privy Council cases as indieating their 
Lordships’ opinion that the existence of an undivided estate was 
a condition precedent to entitle such a creditor to enforce the 
pious obligation of the gons to pay!their father’s debts. Suraj 
Bunsi Koer v. Sheo Persad Singke (17); Nanomi Babuastn v. 
Modhun Mohun (18) and Brij Narain v. Mangal Prasad (4). 
After giving my most careful consideration to the judgments in 
the above cases, I am not eble*to accept this argurpent. No 
doubt, there is reference to “joint “estate” [Nonoms Babuasin v. 
Modhun Mohun (18)], “family and undjvidtd estate” [Brij 
Narasn v. Mangal Prasad (4)] in the judgments ôf the Privy 
Council. But the Privy Council had not to decide the present 
question $t all nos is there even a reasonable iadication that their 
Lordships were considering the question which arises for deci- 
sion in the present feference. In all these cases, the father and 
the sons were (if I am not mistaken) undivided, and consequent- 
ly use of the expressions “joint estate,” —“family and un- 
divided estatg,”—was natural. If there be a definite dictum of 
the Privy Council on this peint, then, no doubt, the same would 
be entitled to the highest respect and I would be justified (and 
in fact bound) in deciding in accordance with the same. But 
as matters stand, I do,not feel that { am entitled to take the 
“above *xpressions occurring in the judgments of the Privy Coun- 
cih as in any way indicating their Lordships’ opinion on the 
present question, much less as concluding the matter, so as to 
overrule the decisions of this Court mentiongd before. 

On the question as toe what is the proper procedure to be 
followed by the creditor in such cases, cases have laid down that 
the effect of partitfon is to take away from the father the right 
to représent the sons, whether in Court or outside. Though by 


* reason of his position athe time of incurring the debt he had 


the right to make the dfbt binding on the sons’ shares also of 
the family property, he loses tife right to represent the sons after 
Partition. .The creditor who wants, after partition, to make 
the family property allotted to the sons also liable for his debt 
shuld make the sons also parties to his suit. By obtaining a decree 
against the father only, éhe creditor couldenot execute the decree 
against the properties.allotted to #he sons. * Nor could the father, 


ER E E eg a aa 
FO LRSIITAID TL RGA M5 at 104 : 46ML] Z2 (PO. 
17. (1870) IL Re5 C 148 at 169. È 
189 (1885) I L R 13 C21 at 35 (P C). i 
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after partition, mortgage or sell the property allotted to the sqns 
even though ite be in connection with a pre-partition 
deh incurred: by him. Witè reference to any debt in- 
curred by the father after partition, it goeş with- 
out saying, that neither the father -nor the creditor could 
in any way make the properties allotted to the sons liable. I 
may mention by way of analbgy the case of a Malabar Tarwad. 
A ‘simple money debt incurred by the Karnavan for Tarwad 
purposes would be binding on the Tarwad properties in the sense 
that the créditor could get satgsfacti8n of Ris decree by proceed- 
ing against those properties; but supposing the’ Karnavan who 
contracted the simplé debt was refnoved from Karnavanship by 
decree of Court or otherwise, then it could not be pretended that 
the creditor could by obtaining a decree only against the*execut- 
ant of that bond—the Quandum Karnavan—Snd ignoring the 
present Karnavan, execute that decree againgt the Tarwad pro- 
perties. By reason of his removal from Karnavanship, the 
Quandum Karnavan lost his right to represent the corporation 
called the Tarwad. Similarly a Hindu fatħer after partigon 
would cease to represent the dum corporationsof the joint 
Hindu family. Creditors should in such cases make the other 
members also parties, in case the properties allotted to them at 
the partition are also sought to be p ed against to satisfy 
the decree. That is a matter of proceduse. ‘ 


e 

On principle, it seems to me that a simple money debt incur- 
red by a joint family manager for purposes binding Oy the joint 
family, which a crefitor of a family conld enforce payment of 
by proper proceedings against all the family properttes, does not 
cease to be so enforceable simply because a partition has- subse- 
quently been effected among the members of the joint family. Tha 
same rule, it seems to me, would apply to°the case of asimple 
money debt contracted by an undivided Windu father (not prov- 
ed by the sons to have been incurred for*immoral or illegal pur- 
poses) when a partition takes place between the f&ther and the 
sons. . $ e r 


Hindu Law texts prescribe that debts of the father should 
be paid at the time of the partition and only what is left should 
be divided. No doubt ordinarily a partftion of the estate was 
not contemplated during the father’s lifetithe. But whenever 
it took place, the texts seem to be clear that the debts of the 
father should be paid agg only what is left*be divided. See 
Smrithi Chandsika, Chapter I], S. II, paragraph 23 (page"228 

s e e 
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of Setlur’s translations_V olume I). Seg alse “page 342 ¿Of 
Ghose’s Hindu Law, Volume I]—edition of°1917. 7 

It seems to me that the argwer to be given to the question 
now refgrred to the Full Bench has already been furnished by 
the learned Judge, Sir V. Bhashyam Aiyangar, J., jn the course 
of the argument in Rwmachandra Padayachi v. Kondayya 
Chetti (6). After distinguishing*the decision in Krishnasami 
Konan v. Ramaswami Atyar (5) on the ground that “there, 
the suit was brought by the creditor against the father alone after 
partition; and in exedition fropergy whith fell to the*son’s share 
was attempted to be taken,” —the learned Judge is reported to 
have wound up the discussion by saying that “tf the son had been 
made a co-defendant, the property which had fallen to his share 
would hage been liable.” (The italics are mine.) This shows 
how thé law wis understood in this Prestdency in 1901. I 
respectfully agree with the opinion of the learned Judge and it 
seems to me that it furnishes the answer to the question referred 
to the Full Bench. 


~‘For the above reasons I would answer the question referred 
to the Full Bench in the afirmative. 


N.S. ka cor answered in the affirmative, 
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concu e Š .. 388 


a 
Peivy Coungil—Appeal to, agalnst 
interlocutory orders—Rule as to—Speelal 
circumstances a 





423 


——-—Privy Council—Concurrent findings 
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1898 |V The Code of Criminel Procedure, (r) In sub-section (1), clanse sixthly, of 
1898, ‘ section 54. for tae words © Army or Navy” 6 

6 tne words '" Army, Navy or Air Force” shall 

. be substituted. 

s (2) In the second proviso to section 188, for 

e h e| the words and fguras'“ the Foreign Jurisdic- 

and Extradition Act, 1879,” the words and 
° ‘‘the Indian Extraditlow Act, 1903,” ° 

ball be subshtuted. 


e j o ° š ° (3) in section 317— 


e 1 
š , (1) in subpoction (1), after the word 
= | ° “ Army" the words “ or Alr Forc®” shall be 
inserted ; and 


~ 
(11) In sab-agctlon (2), for the word 
“military”, in beth places where it occurs, the 
e nori" official "shall be substitated. S 


44) In clause (p) of section 320, after the 
; word ‘' Army ” the words ''or, Air Force” shall 
~ be inserted. 


Ey (6) In sub-section La of section 549— 


. 
N (1) fom the words “ Army Act or” the 
words " Army Act and the Air Force Act and” 
shall be substituted ; 


. 
|) (Ê) for the words “ military law” the 
words *' military of air-force law ” shall be sub- 
stituted ; 


. (lil) after the word and figures ‘‘ section è 
41 ” the fod figures “‘ or under the Ah 
Force tion 41 “shall be insarted; e 


(iv) for the words " military station ” the ° 
7 | words ‘‘ military or air force station, °as the 
case may he,” shall be substituted. 


(6) In Schedule O— 
© (1) in the entries in®colamn A ago jat 
Ons 131, 133,435, 136 and 138, for the 


words “' or sailor” the words “ sallor or alr- 
man,” shall be substituted ; = 


(ii) the entry in column 2 gainst . 
section B, aftar the word “ soldo TN both 
places y ere it occurs, tha “ sailor of 
airman” shagl be fnserted 



















1899 | | The Indian Stamp Act, 1899 °..) In Article Ng, 53 of Schedule I~ 


(1) in clause (g), forthe words “ or sol- 
diers ” the words “‘soldiers or airmen” shall be ° 

gphatitited, and for the words “ Her la 's 

rmy or Her Majesty's Indlan y” the 


ords ‘‘His M military f ” 
hay be sabata 1 A “a 

























The Indlap Stamp Act, 1899— 


(Centa.) 


e 
The Indian Tolls e@ Army) Act, 


1901. 


=. 







Short title. 


ne 
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'| the word ““ military ” the words “or air- 
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soldier ” the words “soldier br airman P shall 
be substituted, and for the wots ' elther of 
the said Armies ” the worda “ any of the sald 
forces ’’ shall be substituted ; 


(iil) in clause (/), fake words ‘eor 
soldiers” the words ‘soldiers or airmen” shall 
be substituted. i 
e 


® ° 
(1) Ifthe Title, after the word “Army” 
the wards “ or Air Force |" shall be‘added, + 
` á S 
(2) In tho Preamble— . 


(1) in the first paragraph, after the word 
“goldiers” the word ‘‘airmen” shal be inserted. 
after the words '“ attached to the Army” the 
words “or to the Air-Force " shall be inserted, 
and after the words and figures ‘‘sectloy 143 of 
the Army Act ” the words and figur or by 
section 143 of the Air Firce A all Be in- 
sorted; ; 


(11) in the third paragraph, after the word 
y", where it occurs forthe second time, 
e worde “ or Air Force” shall be inserted ; 


(il!) in the” fourth paragraph, after tho 
words and figures ‘‘ section 169 of the said 
Army Act”, the words and figures “and by 
section 169%f the mid Alr Forco Act” shall 
be inserted, and after the words and figures 
“ gectiow 143 of the sald Army Act ” the words 
and figures ‘‘ and by section 143 of the said 
Air Force Act” shall be added. 


(3) In clause (4) of section a, after the 
word “includes * thê words ‘' His Majesty’s 
Air Force as defined by section 190, 
clause (8), of the Air Force Act and algo ” 
shall be inserted. 
(4) In section 3— A oe 


| 

| (1) after the word “ miHtary ”, wherever 
| It occurs, the words ‘‘ or airforce’ shall be 
inserted ; i 


e (H) in clause (e), for the words ‘ and 
soldiers ” the words ““ soldiers and airmen” 
shall be substituted, and after the words 
“ Regular Forces ” the words ‘' and all officers 
and soldiers of ” shall be inserted ; 


(il!) in clause (7), after the word ‘‘ sol- 
dlers ” the word% airmen”, and after the word 
ee sol gjer ” the werd “‘alrman”, shall be insert- 
ed. 
', (g) In sub-sectlon (1) of section A sf: 


shall be Insertgd, 


(il) in clause (z), for the werda " ore 


‘ Fi a Wk. 
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1908 V Thi Cede of Civil Piocedare,| (1) In Order V in the First Schedale— 
a (1) in role 37, for the words '‘ or naval ” 
y the words " naval or alr” shall be substituted ; 
å (il) in rule 28, after the word “ soldier ' 
t&e words “ or airman” shall be inserted. 
j - 2) In Order XXVIII in the Birt Sche- 
o— 
(1) in the heading, after the words ‘Mili- 
e . d tang Men ” the words ‘‘ or Amirmen ” shall be 
n © Inserted ;e 
Cr 4 (11) in role I— ‘ 
(a) for the words “or soldier, wher- 
ever thay occur, the words “soldier or airman” 
shall be substituted; “e i 
(4) after Word ‘' miHtary ’’ wherever 


e iE orenga, the “or air-force ” shall be 


> e 
4 Gil) in rules 2 and 3, for the words‘ ora 
‘ NS soldier” and for the words “or soldier”, 
: ae wherever. they ooo a words ““ soldier or 
airman “ shall be substituted, 
1908 | IX 4. The Indian Limitation Act, 1908. in the First Schedule, Ayticle 162— 
e. 


' After the words “ by any of ” the words "' the 
following Confis, namely,” shall be inserted, 
and for the words “and Bombay or the Chief 

° Court of Sind, or the Chief Court of the 
Punjab og the Chief*Court of Lower Burma ” 
the words ‘‘ Bombay, Lahore and Rangoon 








e 4 and the Chief Court of Sind "shall be sab- 
stituted. 
e e 
1918 IV The Indian Lunacy ‘Act, 1913. (1) In section 12, after the words ‘! Amy 
Act” the wore or the Alr Force Act” shelP 


be inserted, and after the word “ military ” the 
words "or air-force ” shall be inserted. 
. (2) In sub-sections (2) and (3) of section 33 
e o | after the word military,” whereyer it occurs, 
the words '‘ or alr-force ” shall be inserted. 


19134. I The  Administrator-General’s C1) dn the heading to sectiqns 15,16 and 17, 
| Act, 1913. after the words "' y Act” the wo “oe 
the Air Force Act,” shall be added, 
(a) In section 17, after the words "“ Army 
Act ” the words ‘‘ or the Air Force Act ” shall 
inserted, 


e e 
1924 II The Cantonments Act, 1924. (1) In sub-section (1) of soca, Mr e 
the word e'' Commend,” the wo “the 
reference being fade. save in cases where the 


an Es Commanding the District is Aimself the 





Officer Commandimg-in-Chigf, the Command, 
for the purposes of this Act, ” shall be Inserted, 
e (2) In sub-section (1) of section 52, after the 
o ; word '' District” the words "' or, mhas the 
$ Offer Commanding the District is h The 
Officer Commanding-in-Chief, the Cemmand, 
for the purposes of Mis Act, of his ala 
motiqay ” shall be inserted. 
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No. | Short ttle. N ? | 


. -s . - 
| 1934 II The Contonments Act, 1924—| (3) In sub-sectior?(s) of sođtion 287.6for the T o 

(Contd). words ‘‘when any application for the regiswa- 4 
A 7 tion of a documeht relating to tmmoveable d 


| property within the cantonthent is made, cause 

| a copy thereof to be forwasded” tha words 

. “when any document relating to immoveable 
propertg within the cantonment is registered, . 

send information of the registration ” shall be i 
substituted. ~ + s i 











1925 | XXXIX 1 The Indian Succession Act, 1925. 1) In the Hxplenatson to section 10, for the 4 
e | wotds ‘ or military ” the words ‘' military or.” ' 

; air-fdtce ” shall be snbstitated. 
(2) In sections 63 gi 65, after the word \ 
\ warfare ” theawo “or an airman so s 
employed or engaged, ” shalp be inserted. ` 











I 3) In clauses (e), (7), and (g) of section 66, 
ê after the word ‘‘soldier ” the word " airman” 
© shall be inserted. , 
. ' (4) In section 154, in the /iustratfon, for 
e the figures ‘' 5,000 ’ the figures ““ 500” shall be 
e substituted. 
; WA e 
1926 | XXVII The Transfer - of Property| In section 2, in thé defini “of the word” 
(Amendment) Act, 1926. “ attested ”, after the “ means” the 
°- . 6 rds “ and shall be desmed always to have H 
= < . eant ” shall be inserted. ` A 
. ar 
1926 | XL The Indian Succession (Ameafl-| In section 1, for the word and brackets $ 
ment) Act, 1926. 3 “ (Amendmept)"" the worda and brackets 
| . = | “ (Second Amendment) ” shall be substituted. 
R THE SECOND SCHEDULE. aa, : 
° e RÈPEALS. o 
. a (See Section 3.) 






Short title. N Repeals. (oh 4 





Acts of the Governor-General iu Council or of the Indian Legislature. . 


1398 v The Code of Criminm > ocedare,| (1) In sub-section (1) of section “44, at the 
1898. e . . © end of the clause seventh/y, the word ‘‘ and”. `` 


a kg (2) In sub-section (1) of section 269, the I 
4 words '“ with the like sanction.” 
The Indian ° Registrar on Act,|@ Section 9. 
1908. 
$ . 2 
The Delhi? Laws Act, 1915 In Schedule LI, the entry relating to the 
l Punjab Alienation of Land Act, 1900. . 
e 
= | 





The Insolvency (Amendment) In clause (c) of section 17, the words and 
Act, 1926. e figures " sub@ections (1), (2) and (3) of ”. 
Regulation by jee Gover nor- Geral in Ceknceh. 











The Chittagong Hill Trac In column 5 of the Schedule in the entry 
os Regulation, 1900, against the Code of Criminal , 1898, 
f ~~ the word "“ diwans ”. m 
r e | l 
. . 4 e e 
° e e N © . 
e e . e 


